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842   «  2459S  / 

V..,    ?.    URBW  4  COitl»A»Y,    Inc..    )  /  '' 

>       Appellant,        }  / 

)    /  OV  COOK  oowKT-y, 

Appellee,  )/ 

Tiiia   is   Hti   ntV'^u^    by    plnintifT   frcfr.   *   ,iu  uiii6ot   of 
the  i..:i.rouit   court   oi'   cock     'cu'Ay    ..r.   ttkTror  ot  "•■ 

The  plaintiff,      ,      ,    i'jr«w  ^  Coet. 
ault   to   reooTttr    the   differ  once   D«^twe«n   the  ec 
12  carloads  of  caustic   •odA,    wraci.  it  was  all  . 
ration   u«r!f«miant  hud  at-Teta   to   deliver  from  Jmxi 
]xjl6,    tc    plaintiff,    sxnri    the  aioricet  frice  of    ao4* 
purciiseed  upon  a   rffaa»l    of   defendant   to   perforw   tlM   \. 

written  contract,      A  plea  of   th©  general    ioewe  w*8  fil«d   eu 

i 

ported   by  nn   tiffidfiyit   of  merits,    in  w.,ich    it   wb*  All«ir«u    *,; 
the  vfritten   inatrxraent   referred  to    in    the  deel«rr»tlon  wae  »    >i 
mesaornndiuB  of  a  oale  contract   "yhicii  hnd  by   oral    nsgri^effient    ;.•- 
entered  into   by  and  betwesrs   the   rlnintiff   »n''>   dtrf eiidarjt;    t.se 
defendar.t,    it   is  alleged,    ^ms  nctinf    n>-')  •/   •?  >.  h  >lrl■V^'r  fnr 
aotuel    «"1  *  of   the  H>f«terinl  , 

Therie   i»  n.  direct   nrui   simrp  conflict    in    t 
dence  »a   tc   wh»t   was   said  in   the  course  of   te5*pi-e<\'    c< 
tiens  betvievtii     :,    F,    ;jrew,    yre.'iident   of  plnintifl,    and  T 
5  .   rurrell   on  the  one  part,   and   silliaja  c,   Me^insuM, 
the   defentiHiJt,    on   the  o<.iier«      Xhe   defeudftnt    is  a  ii^frcj 
LiTok*^r   doin(>,   bu»lness   in   Ohioago,    lllmcis,    in   & 
glycerine  an      ■■    -    ^.--Ms.        ■  f      '  "  :f'%ifi' ,    h    ~  €•?? 


4>  ^1    *> 


1^   ♦rr    i 


is  »  general  Merchant  nnd   depl  s   in   chpwicala  mnd  other  co.vimedltlwi 
includllng  oauatic  eoda. 

The   eTidenc©  tends   to   prove   that   the  defendant  hftd  at 
prcTlous   timeB  ftoteti  ao  »  broker  for   plRintiff,      f^n  AuRuet  7, 
1915,    defendent'a  aiannRer,      r,    nickinson,    in  a   televhcne  con- 
vereation  with  ur,   ijurrell   offered  to   sell    plaintiff  oaastic 
soda  at  ^2,25  per  hundred  pounda  f.   o.   b.    '  ur]  in.':ton,    l«, 
ur.   Burr  ell  rfe8i:ondeci  by  offering  a  price  of  $1,80  flat  per  100 
pounds;    in  reply   to   which  :  r,    J3icicinson   et?ited   tfmt   tae  offer 
vas  low,   but   that  he  «rould  aec  what  he  cculd  dc   about    the  osat- 
ter.     Following  tl^iia  conTeraation  ;  r.   Dlckineon   telegraphed 
to    the  Churchill    !)rug   comptkny  at    -urlington,    la,,    nnd  en   the 
■ame  day  received  a   lon^  diatAnce   tel  erhone   reply  thereto   frofli 
a  representative  of  the  BrujE?  company.     On  Auf^uet  9,   1915,   ,*>t, 
Dickinaon   telegraphed  plaintiff,    "Can  you  bett'?r  vour  bid  on 
eauetic?     Think  can  buy  pt  Z^  Burllnfrton,      Vslt'^r   '*,   rirk,"     oov 
the  fcllowlnft   day  the  plnintiff  by  tel<?gmi«  inUoftted  a   refusal 
to  pay  mora   than  tU,80  for  the  /snterial  .      m   the   aame  day  V-t, 
Dickinson   sent   n   telegraja  to   the  Churchill    r>rug  Company;    thie 
telegram  was  excluded  on  objection  of  plM.intiff.     (n   the  saaa 
4ay,   Auguet  10,   1915,   Ux,   Bicicineon  had  a  long   diatanoa   tele- 
phone oonf  eraation   with  ir.   Drew,   and  a  material   diaj-ute  of  fact 
in  the  ease  ooncama  wuat  was   said  in  the  course  of   tiiie  oon7er«a 
tion. 

Ir,   Dickinson   testified  tliat  Kr.   3)rew  informed  hia 
the   ocda  wne    to   b«?   shipped   to  Kew  York;    that  he,    the  witness, 
informed  i:r.   Drew  of  a  te!  ^^rhone  converaetion   which  the  witness 
bad  had  with  T  r.   F.aetings  of    the  Churchill    »rug  Ccisr«ny;    that 
V..t,  Haetings,  upon  learning  tJiat  plaintiff  was  the  purohaaer  and 


tliat   the  goods  were  to  be  ahipped  to  Ti««  York*    etnted  that   the 
•»1<    could  not  be  mnde   in   the  name  of   the  Churchill    'jrug  Company 
because   of   an  «grcei?j<?nt   existing  betiereen    tiiat  ooiopnny  and  certain 
New  York   dealers;    that    if    the  otRterial   could  be  billed    in   defend- 
ant's n»ae,   he,    f.r.  Jiastinge,   would  s&Bke  the  sale  and  would  agree 
not    to   held   defendant    responsible;    that  ii«,    liaatinga,    ivould  look 
to   the  plaintiff  as   the  buyer.      The  witness   ti^stified  ulao   that 
he  inforraed  ?  r,    IWew  thst   th«?   errle   'wuld  bp  pjnde  upon   tiiese   teras, 
providing  vr,    "^rew  would   not   hold   defendant   rwaponaible;    tiiat  !vr. 
Drew  responded  by   fsayiwp;,    •Go   ahead  and  booi<    th«»  a"l  e,      ,ve  know 
the  Churchill    T>rug  Ooa^pany,    t^:«v  nr<?   bH    rii-:ht   and  we   wcn»t  hold 
you   responsible,   but   will    IccV    to    th^^   ae'lt^r";    tiiat  rr,   tsrew  then 
requeetcd  the  witness   to   send  a  cf -jcrandum  ofl  aale.     h:r.  Drew 
testified   that  he  reQU*»eted  ir.   Dickinson   to   acno  hm  a  confirma- 
tion  of   thf  sale;    this  conf ir«ai>tlon,    or   whatever   it   :hf\y  be   called. 
Is  as  follows: 

"T;ot  Liable   in   'maaKea  for  any  Failure  or   'elay  of   Oc- 
liveries  Ariaing  frum  .>trikes«  Accidents,   or  other  Causes 
beyond  lay  Control, 

original . 

Telephone    j'abash  2o9G, 
527   South  Lf)i>all  e  it, 
'A'altRr  H.  Kirk, 

Oils,    Pats, 
Glycerin*,    Chea^icals,  Chicago,    Aug.   Ii/l5 

Sold  for  Jjyaelf, 

To   K.    F.    T)rew  .>-   re.,    inc.,    5C^  Broad     -tr,,    'f?w   ^ork,    '  .    Y, 
C;.uantity  Ti^elve    (12)    carl  onds   of  caustic   iioda 

qunllty  76'    stock 

J"il^iip!?}fmt  7-wo    (2)    oars  monthly  January-^'une    mcluairs 

1916. 
Irice  ?1,B0  p<»r  one  hundred  pounds,   f.o.b,    'ur- 

linpton,    lewa.bnais   of    frelf<ht   for   sVilpment   to 
>?ew  ^fork   fl  ,8C    (bnels   605) 

T«rn:s  Usual 

Brrkcr#«i\-e   "on*    (ICc   r,3,>'MypMue    ■jto.mp    stamped   ">V,H,K, 

AUK.IC,    191  5"). 
This  contract   is   leaued  in  Triplicate;   One  for  the  Buyer,   One 
for   the  iieller,    and  Cne   is  being  kept   on  ?ile    in  ay   office, 

w'alter  H,  >irk, 
j.'o.   yl'ib"!)  f'i  C,    yickiriBon," 


/' 


V.r,   Drew  df^rled   that  anything  wi».»  said  in   tJie   course 

of   the  oonvfir»Rtlon   Indicating   that  defendant  w»a  Bcting  for  a 

principal,      ilia   t*»8ti.vony   Ib   *.c    the    effisct   th*»t  he   d^alt    directly 

with  the  defmidmit  through  rr,   T'lckinscn;    thRt  nethlnf!;  was   fftid 

In  the  course  of  the  telephon«»  conTereatlon  of  August  iri,   1915» 

oonceminp   the  Churchill    !>r».t^  C!omp9ny;    that  at    the  cloaw  of   tlie 

conrerss'tion  he  r«»que3i;.rd  'y,    ^IcVinBon  to   send  ft  written  confir- 

BAtion  cayerint:  tho  trttns^s^ctlon;    thPt   the  cenf irraation  ebOYS  set 

out  was   received  hy  him,    the   i^itnees,    on   Aufrust   13,    191b;    that  on 

August  10,   Idlu,    tiie  4ef exidtint  wrote  plaintiff  as  follows: 

•Chicago,   Aug,   10/X5 
£,   P,   Brew  &  Co.,    Inc., 
aew  York,    *'■■ ,   Y, 

Gentlesjen: 

I  recelTSd  your  telee^aa  of   this  Kioming  readini; 
as  follows: 

♦one   eighty   is   utiaoat   '.re   can   pny  cnuatic  January 
June  hftjjis   aixty  >url  lni;ton.* 

and  this   ia  to  confirm   'phonft  eonver»Rtion  with  your  Ir.    Drew 
this  morning  wherein    I    inouired  if    thia  CaustiG   ooda   is   to   go 
to  'ew  York,    r?8    T    wished   to  kno^sr  fchiss  on   account   of    figuring 
frei<<lit   r?4tes,    nnd  he;   »t,nt?d    that    it    ia,    no   v?ired  you  later  aa 
per   enclosed  copy  and  hsrewith  hand   you  my  ocnf irrsiation  |136-D 
tc  cover. 

Thanking  you  verv  kindly  for   this  order,    1   reasain 
Youra   truly, 

;^»lter  n.  Kirk, 
'^.G.Dleicineon," 

Cn   the  sasfie  day  defendant   sent   the   telegrnm  follovrinf:  to 

plaintiff: 

"As  per  pii'  ne   ccnveroRtion  confirm  two    cera   seTrenty- 
six  cauotio   ffionthly  J&nuary  Jurve   inclusive  one-<ei/5;hty   bwais 
sixty  f.o.b,   Burlington,   basia  for    .hipiBBent  to  Kew  York, 

Walter  P,.  Kirk." 

On  Auii;u8t   II,    l^lb,    the   defendant    sent    Uie  following  letter   to 

plaintiff: 

•Heferring  to  ay  oonf iraatlon  of   "D«15e"   ooveriB* 
Caustio   iioda,    i  presuae  you  untierstnnd   that   1  sm  merely 
bluing  tl^ls  for  my  undiaclo&ed  principal   who   is  a  per- 
fectly  responsible  party. 

Thanking  you  for  the  business,  1  remain 
Yours  very  truly, 

falter  H,  Klric,' 


Cn  P«o«h]|«v  go,   1915,    the  plHxntiff  by  tel«graia  di- 
rected the  defendant  tc   ship  the  soda  oontraoted  for,   *two  c&rloada 
JBontlily  Jan/june,   please  mev  that  theee  are  aiilpped  i  «r  ccntraot 

to  New  York,*      in  ejiawer   to   tnie   telegriufc   the  def6nd»?it   on    ')ecein- 

Her  4,2,   191  ;>,    -.vrote  plaintiff  »s  foliowe: 

"Your  foYor  of  the  Soth   inet,    received  and  noted,    wiioh 
I  have  rut   before  Tue  Churdiill   T)rug  Co,    for  attention," 

•  r,    Tsrew  testified   thut,  he  Vnew  nothing  of    the 
Churc/^ill    :?ruF:  rompnny^s  alleged  connection  with   the  tranaaoticn 
prior  to    the  dste   that  th»  above  cojESi:r,unicRtion   wna   received  by 
plaintiff,      «tirther  ccrrearondence  and   tele^rars   in   the  record 
diflclose   thut  on   or  about  7ebriAttry  15,   1916,    the  rlaintiff  wae 
unable  to  procure   the   acda  agrofMl   to  he   .lei  ivered   tc   it  under  the 
contrect  b*>tween  the  p»*rtle0,    nnd   thnt  at    t)-.i8    tirae  a   nhBrj-   con- 
troversy nroaa  between  plaintiff  and  defendant  aa   to  who   viras   le- 
gally lioble  for  the  failure   to   comT-lv    »ith   the   terrRS  of   the   con- 
tract. 

in   our  opinion   tue  judgment    d;>c5ala  b©   reversed  ftnd 
th*?  unuae  reuionded   tc    tiie  lAwer  ccurt   for  a  new  trial,       fe  vrill    not 
therefore   exireaa  anyti:intj  «a   to    the  weight   of   the   evidence  offered 
on  tiie    trial    furtuer  than   to   say   that   exee]  tin^   the   theory  of   de- 
fendant  titHt   the  Cliurchill    furug  Co.^pany    ma  mentioned   in   the  tel  e- 
phone  oonveraation   of    August  10,    19la,    ae   the   seller  in    the   trans- 
aetion  and   thwt   defendant  vme   referred   to   therein   as    its  aK^nt, 
there  is  notninif  in   the  evidence  or  oorrearondence  whic?.    tends   to 
■hey/  that    the  plaintiff   was    informed    thnt   th<»   druR   ccB-pnny  was 
oonneeted  is-ith  th«»   transaction  until   about   the  time  plnintiff  began 
to  preea   the  defendant   for  a  delivery  of   the  soda  under  contract. 
In   the  letter   dated   August   II,    191&,    the  plaintiff   does  «:ieert   that 
he  was  acting   in    the  aintter  for   nn  undiaclootd  principal. 


^n9in:^ui, 


7li«  n«t«rlal   di«put«  betveen  tlie  |>Kr%i*«  it  m«  %• 
wbAt  VMS  «Ai4  during   the»  course  of   the  %«1  c^phone  converaMtlon  of 
AiMpi«t  10,   1915,      'i'he  plaintiff  Rsserts   that  h«  a«de   the  oontr»et 
directly  -sith    the  defendant   nnd   t}:i»t  nothinj'   was   Sfio  \)y  th«  par- 
tie*  fta  to  a  third  peTBcn,   or  th«t  defendmnt  wna  aotiuf;  for  a 
principal.     On   the  oth«r  hnnd,    tho  cJ<»f  en<l»nt' a  position  la   that 
til*  pXmlntiff  waa   directly  inferrsed   in   the  course  of   the  oor.Tor- 
sation  th«t   defendant  wa»  aoting  »«rely  as  an  agent,     Th«  de- 
tenainfttion  th«n  of   this,   a  sharply  contested  question  of  fact, 
vaa  the   real    Ittsue  in  the  CH»e,      A»  a  matter  of  Inw  if   Uw  d«- 
fendant  hod  acted  a»  agent  for  an  uridiacloaed  principal,   plaintiff 
Ki^it   still  pursue  his  asiion  aijainat  defeno$int,    or,    if  he  saw  fit 
io  do   so»   ai^ainst  the  undisclosed  principal   in   the  ease. 

In   the  case  of  ^.udl^eae.n   v.   i,-,»f f enb^rg,    lwi>    ill,    App. 
463,    it   vras  held   that   ^^hert  one  undertftkes   to  contract  as  agent 
for  an  undisclosed  principal    in   a  mnnner  not   uinaing   tiie  principal 
hs  bfNiomes  personally  llnble  tmA   that  k&  omnnot   exonerate  himsel/ 
by  shoeing  an  authority   to  binrl  ono   for  whom  he  has  undertaken  to 
««t. 

l^atfTver  may  be  said  a.o  tc   the  inherent  chsiracter 
•f   the  instrument   of   Auf^ust   Ic,   1915,    know    on  the   trial    as 
"l56-i5*,    it   is   cl-^ar  that   it   was   executed  hy   the   defi^ridant  and 
gaTr«   in  p«rt  hlj»  version   of   the   telei:hcn«4   ccnv^rsation,    Ahieh  de- 
fendant asserts  exprasoed  the  terms  of  the  contract  b«stT«reen   the 
l^arties.        This   in&tnuaent  on   its  f;-ce  purpovta   to  bind   the   iSe- 
fsOidant  only.     liowevsr,    if   it  be  aasuwed   that   it   waa  fr.  A.cre  ric.'.;o- 
randum  of   the  sale  contract  agreed  to   in    the,   tel  ephooe  conversa- 
tion,   then  the  trial    court   should  have  liioited  the  intrcductlsa 
Sf   evidence   to   aucii  ws   tended  to   indicate  what  was  $tta-efd  to  by 
the  parties  thereto.     The  record  sixows,  however,    that   the  court 
•doilttcd,    over  the  objection  of  plaintiff,  wuch  cvidenos  tending 


to   show  that   tJi«   a«f«ndant  "^ae   in   f»>ct   tue  agent   of    the  ChssaicRl 
IXrufi  Company.      i*:nri(l«no«  w«b   trroneouely  adinitted  of   tel«pi5ona  con- 
Tttrsatlons  betve«n   ttie  d«feiidimt  and  tke  drug  company  cccuxrlng 
«om€^tlfii«  after  August  10,   1915,    mxicn  oannot  be  ocnoidered  in 
any  tienee  a  part  of   the  rgft  ^.8»tft»  of   th*  ca&c.      it  flitiy  be  aaeutaftd 
that  the  defendant  wr«  acting  tor   the  Cket^iical  Drug  Competiy ,     Tha 
diaputed  <iu«atlon   on   th«   trial,   ho«eTer,    was  whether   the   defendant 
had  disclosed  hia  agency  to   the  plaintiff.     JWen  the  letter   of 
Auguot  11,,    iyi5,   merely  assarts  thnt  the  defendant  rraa  acting  for 
an  undisoToaed  prineipal    and   If   hie  lHn/;?:u«tpe  ^c  taker*  as   it  -^mM 
mrittan   it   coul-l  not   release  him  as  a  party   to    L*i«  contract, 
|?ean  v.    Dunk  in,    17    ni.   272, 

iZhilB   it   is  apparent   that   th<»   trial    court  attrr^ptedi 
to  lliait   the  adciiaBion   of   fvider'ce   to   the  ^mt^rtal    i^sua  ^hioh  the 
Jury  vas  called  upon  to   deter^cine,    eviuence  vae  adt;itted  of  a 
aeries   of    telegrams  hfitween   the   drug  co-j-pany  and  defendant,      ')e- 
faniiant  insista  that  the  plaintiff  was  inforaied  of   the  f'<ct  th»t 
Aefenoant  w»a  aetin^^   for  the  Churchill   Drug  Uonpany,   but  tiiat  its 
dsabe  ma  Ipept  out  of   tiie   trftn^aactlcn  because  of  a  certain  a^rreeisent 
jshieh  it  had  with  other  dealers,      rhis  fact  was  ex],reoely  denied 
"by  the  plaintiff,   and  hence  eTidence   that   telegrar-s  ?J©re   transmitted 
between    the   defendant  and  the  drug   oojapeiriy  and  that  conTersationa 
were  hsd  between   the  defendant,   or  hia  rjf/ent,   and  »p:^:\t3  of   tha 
drug   cojap«ny,   necessarily  tended  to  keep  tha  drug  cannnnv's  actual 
Interest   in  the  tranaaetion  hpfor«   the  jury, 

1>T,   ')ioirinson,    defendant'.'.   9tr,crt,   'sraa   reri-Jint-sfl  to 
testify  that  prior  to   Aufruat  1'  ,   1916,    the  plaintiff  hsd  purchasad 
soda  through  defendant     frwr?   the  ChurC'sill    "»ug  Corapfiny;   and  alaa 
»■  t»  what  steps  had  been  taken  by  tne  witness  to   supply  the  soda, 
eoatraeted  for  by  rinintiff,   from  the  drug  odspany.     ?  uinerous  oues- 
tions  were  asked  and  answers  <;iiven   touching  the  relations  of  the   de- 
fattdant  with  the  dru^;  coispany,   which  should  hnve  bean  excluded. 


tfe«y  irer«  pre,1udlci(«l .    in   Uiat  it  !»  reaaonablc;  to  soppoes   that 
the  oonttlAiit  rttiteratlon  in  the  preaenc«  of   the  Jury  of  oiattcrt 
eenoornlng   volely  defendant 'o  ageiiny  t^r  the  drug  oompKny  mlKht 
have  led  the  Jury   to  conclude  that  this  B)ett«>r  was  an  laeue  in 
tbe  case.     The  cofflAiunleations  between  the  defendant  and   tiie  drug 
oompany  did  not  tend  to  eorroborate  the  defendant's   stAteriient 
timt  hia  aijency  for   th«  druff  ooEipstny  w»»  disc1c»*?d  to    the  plain- 
tiff.      The  evidence  ao  adinitted  wa«  in   th*?  mnin  aelf-eervinir,  in 
character  and  wh-^re  ao  lauci!  of   thc«  record   is   i.aiten  up  'sritb   evi- 
dence of  thle   90 rt,   we  think  the  cause  ahoul  d  be  rtytriftd. 

In   the  oaae  of  yriaJtee  v,   wTt,   1C9    111.   App,   200,   ft 
caae  in  l/^tportant  pttrticulara  slsitilar  to   the  o»@e  rI  n^r,    the 
oourt  aaid: 

"The  obvloua  purpoBe  of  thia   evidence  wes   to  cor- 
roborate apyeXlee    (defendant^    in  iiIb  version  of    Ui.e   tj-Rn^jac- 
tioo«    tnat  ia*    tij.st  he  received  the  Jmiteta  as  ag«jnt  only, 
of  the  fttpellnnt    (plaintiff),    f(;r   tiie  purj  oso  of   celling   than 
to  Ralph,   if  poaaible,      by  ahowing   that  he  {iftftrwarda  ftttejj-ted 
to   do    90,      tn  think   th«   evidence  as   to    tiie  BtatftjiKsnta  /;>ade   by 
appellee   (defendant)    to  v<alph  waa  inco&petent  and  inadn«idiiib}  e. 
They  '^ero  iaade  long  aft«r  the  tranaoction  and  were   tiH^refore 
not  a  ynTt,  of   the  rea  fieotae,    ^(?re  Riade  by  aj-pellee   in  hie  own 
behalf,    r>ta&  were   seTT-aerving   in    their  nature.      'it   ie  e   ^;eneral 
rule  of  broad  appliostion,    that   the   dec!  nrpticns  of  r  psrty   in 
hio  own  fnvor  are  not   admlaalble   i»i!   his  b»»n«lf,'      {/onfe  on 
TV,,     >ec,    236,   page   541,) 

In  n  cXoee  cnse  on   tu»  ffcta,   t-.n   ii?   this,    auch  evi- 
dence wae  neoeaaarily  prejudicial.* 

li'or  the  error  of  th«3  trial   court  in   r^dmittlng  the  evl- 

4«ncp  referred  to   th*  Judgment  vfiii   be  reversed  and  th*?  cnuse  re- 

asanded  for  a  new  trial. 


'it^   "   <»4613 


■LILI.IAK  U,    J0BU30H, 

Appellant* 

WAIP^K    -v'.laKAff  LIVRRY  COJ/J-AJJ^.    ) 
»  corporation, 

App«ll*«. 


)      a.i/t;ai,  smcfcs  aiHOiii?  ov.xmr 
) 

)       #     OF   COOK    C{.'UNTy. 
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un,  iKRSinjFC  JUSTICE  r>inrm 

Thlt   is  an  atpffAi    by  plaintiff    rro«  a  Judgaent  of 
tii«  Circuit  Court  of    jock  County   in  aer  fftvor  «nd  againot  de- 
fendant for   t2;e   sum  of  ^9^9. W9, 

1-laintiff  brought   suit  against  dofeiidunt  for 
diaoagsa  arisinti  froa  personal   injuries  recexved  by  her  on 
April   9,    1916,    miile  riding   in   a  public   taxicab   o-fmnd  and 
operntfid  by   defendant,      it   iu   insisted  on   ber.ulf   of   plPiritiff 
that   the  ferdict  of   the  Jury  and  Judjis'-riit   oi"  tkie  trial   court 
is   inadequj!)te  oosapenaatlon   for  the   injuries   which   one  claimed 
She  rec*^iYed  as   the  re»ult  of  all^^ged  negllfMice  on   the  part 
of  defendant. 

As  the  Judwaent   is    to  bp  rf?7<jraecS  nnl   th*"  cause 
resmnded  for  a  new  trial  ,    we  00  not   c'»r(»   to  express  any  opin- 
ion  88   to    the  fflorlt  of   thlo   contention  otrjer    trmn    to   bp.v   tj:Rt 
it   1»   (iifficult  to   dcterjBlne  by  whnt   procesa  of   r«>n8oning  the 
Jury  arrived  at   the  j«oulx*«r  v«.*rdict   ri?nuRr<?u   in   the   onuse, 
Tven   if   it   be  conceded   ttiat   the  verdict   of    ine  Jury   y*9.»   in> 
adequate  compensation  for  the  injuries  >«hiuh  the  eYidenoe  suews 
plaintiff   sustained,    «e  are   not   ready    to  r.cld   thnt   it   was   so 
auoh  80  as  to   indicate  pasuion  or  prtjuuice  on  tKe   vart  of  the 
Jury.        Thrt  oiction   was   for   uiiiiauiaated  da;aaf:es  and  a   reyiexing 


court  will  nut  Interfere  «vith  iiie  a«ter;%iination  of   the  riuestlon 
of  dafflftg««  by  the  jury  unless  it  »ji|:e«r8   Uujt  the  verdict  is 
a&riifestly   x^rong  or   that-   it   i&   %.:.«   result  of  pnssicn   or  jzreju- 
*^*'*»     J^;Ourke  v,    Angl o •> Aa c. r x cwn  i  roy .    -.c, ,    9^    111,    Ap>  .   <^6, 

Thfi   testimony   of   the  ■sitneos     .r.   iarsohf,    wno  at- 
tended tho  plaintiff,   as  to   the  fair,    reaaonaiule,   usual   and  cus- 
tomnry  charges  for  bis  senrices.   was  not   r*dsiltted  for  masons 
aliich  are  not  Knde  quite  clear  by    th«»  «*T)fidence  «»  fthstracted, 
A  part  of   the   examlnntlon  of   Dr.   Inrsche  is  na  foJlO'^a: 

♦•Cl,      '*hat    Is   the  fair,    r«n»onable,   usual    and  cuo- 
toiKsry   OiiMrt^e  by   rf^putRfcle  phyaicisrss   in   f'hlca.ii-ro,    in   the  lo- 
cality wh«?re  yen  p<'rfcrm«d  the  services,   for  the  services  you 
r«»nuer«»ti   i'or  Mrs.    JoJu*   en,    the  plaintiff  in   thi'8  case,   p«r- 
tftinint>;   tc   the  iajarieu   she  received   on   April    9,    1916?" 

'*XU.   E£HQ£:      X   object   to    the   question,   unl«?ss    it    is 

on   tut;   proG.iae   of   counael    to   fellow   it  up  ^Y  proj>e.r  proof, 
conneonn^'.  it  up,* 

"THi:  COUHT:      l   think   i   will    auatain   the  objection, 

unless  you  can   tHA-o^pt  tiiat  ;.ru.   «iOii.n;»on  j.;erscnci.liy  ^uid  it,   or 
aaaaased   the  bill," 

"i^H,   IVIillETT:      I  have  never  understocd   t^iat   it   is 
nsoiisaairy  for  us  to  show  th{%t," 

"1   rendered  tiiia    service  for  tvro.   Jonn.»on,      i 
oharged  these  servicer  to  Alex.   Johnaon,   hsr  huaband." 

•urn.    HJTKRKTT:      ^cw,    I   ?'8i:    that   the  question   be 
answered .  ** 

•|:H,   KTJHOK:      I   obj<?»ot   to   it   new,    b(?c?>u»e    tr.is 
question   does  not  riiak<»   it   cc-ripptent,* 

•TH)?  COm^T:      1  made  a  rulinr^  on   it,   bf^cau^e   I 
]ca««  of  no  ease  which   would  allow  a  wife   to   rf»cover  for  loss 
to  th«  husband   In  her  bringing   the   suit,      I   doubt  w)ipt)ier  any 
law,    whrther   in   Inw  or   in  ronuon,   a  wife   ouf-ht   to  be  perrUtted 
to  recover   in  hf>r  o«n   suit   for  a   loss    that    tas  h"d  by  her  hus- 
band," 

it   i»   difficult   to   determine   fro»   the  above  quoted 
portion  of   the   record    ^yaether   the    trin.1    court  ruled  out   the   evi- 
dence offered  by  the  witness  as   to   the  vnJue  ol  hia   services  on 
the  theory  that  it  was  incuaibent  on   the  plaxntiif    to   ai.ow  that 
she  had  personally  paid  tne   bill,    or   tiiat   by   aoaie  act   or  words 


3v;io:i 


she  had  asaiioted  an  obliKrition   to  ptny   it.     The  ^itnMs  Mii4  h* 

rendered  the  wervices  for  the  plaintiff,   but  had  chBT<;ed  her 
husbatid  for  them.      If   the   aervicee  w<»re   In   fact  r«ridprcd   to 
plaintiff,    then   she  beoncte  prlasarily  linble   therefor  nnd   thle 
is   «o   irrefjpective  of  her  merital  relAtionehip,      if  the  liAbUity 
to  pay  the  doctor  for  hiu   servioet  v^ae  e^n  obllr.ution  impoited 
prlKRrily  upon  plaintiff ♦«  husband  she  would  «tn i   be  liable 
therefor   under  the  statute  as  iiia  wife,      .fhere  it  njjsnre,   rae 
it  doeu  h«re,    thst  the  aerviceu  were  renders J  to  a  jlsintiff  who 
becaose   thereby  priis«rily  liabl(.;  ior   their  fair  yhj  uc,    such 
plaintiff   ia   not  required  before   UiC  eviaence  f>.a    to   the  vrOue  of 
•uoh   eervicee   beccriea   ad   issicle    to   uhc?/   that   uhe  h»d  either  paid 
ox  had  per8on»lly  assumed  payascnt   therefor. 

It  is  argued  thnt,  the  question  put   to   the  witneai 
was  faulty   in   tupt   it   vfun   »o    fr^uied  th«t  nn  smswer  responsive  to 
it    'fould   include  an   Buau-r^ion   or  pn    irxpresoior;  of  oplniov;  by 
the  witness   tUHt   the   injuri-^s  for  which  hf^.   imd  %rent<^<i  pj?».intiff 
were  caueed  by   the  accident  which  occurred   or   April    3,   1916. 
Th^re  ia  no   diarute   in   thi^   eTidencc   thot  the  plaintiff   received 
certBin   injuriea   on   April    9,   1916,    and   thnt   the   doctor  rendered 
eervicee  for  ncr  in   relation  tc    those  injuries.      The  inquiry  waa 
R8   to   the  value  of   aervicca    r<ndered     y   tr^e   doctor   for  the 
plaintiff   "pertaininti   to    the   Injurlets   ehe   received  on   April   9, 
1916;*      thia  question   doeo  not,    aa  ur^ed,    cRll   lor  nn   cpirsion  of 
the  -witneaa  aa   to   whether   the   injuries  for  miicn.  he  nt tended 
plaintiff  reaulted  from  the  accident,      it  v»«8       competent  for  the 
doctor   to   t testify   thnt   tne   aervicea   rendered   to   pi«intiff  were 
for  injuriee  T»hich   »he  received  on  April  s>,   1916,     Ihere  ie 
nothin/s;   in   the  queetion  which  cplls  tar  an  opinion  as   to   whether 
theae  injuriea,    or  plaintiff »a   aubaequent   condition,    wiiwre    the 
reault   of    the  accident  or  of    soiae  other  oauae. 


On  anotiier  trial  of  the  case  the  pre»«nt  difficulty 
no  doul»t  wiM  be  obviated  by  the  introduction  of  evidence  wnich 
will   r«jc&ovt  any  doubt  as   to   the  ndmlesibil  ity   of   Vuitf   evidence. 
On  the  record  before  ue  «Te  thinlt  the  teotlioDny  of   tj.ia  witness  as 
to  the  value  of   the  services  wtiloh  were  rendered  to   thr  j:lftintiff 
was  RdfliieBible. 

It   ^¥il1    not  bfv  r<eces«n.rv  to   conBider  other  questions 
presentf-ci  ns  for    the   rfinscr    stnt^^   the  .1u',lt::ffif;'nt   of   the  Circuit 
Court  fiiust  be  reversed   and    th^  cuuen?    re;*.nn<1.<^d   t,c    tii?»t   court   for  a 
new  trial, 

KJ^VKJltJfiQ  ARD   EMfe'AKl}153. 
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Thl8  is  an  appeal  fros^  P.n  order  of  the  Circuit  court 
of  Cook  County  dlarsissing  the  bill  of  ccfn-jrlaint  filed  by  'Vllllaji 
Bowne,  complainant,  a£Rin8t  Chicago  Vaster  Stearof i tters  Aaeocia- 
tlori  (to  bf  hereinafter  referred  tc  as  the  *A»aoci«,tion* ) ,  prank 
Bonohuft,  Alex  Fairehlld,  ¥,Ii. Harrison, Charles  Johnecn,  John  l/:an- 
gan, Charles  ]iau,john  Durkin, James  Christiansen  and  fi^o^aas  Cook, 
defendants. 

The  bill   alleges   that  the  cofsiplainant   during   the 
years  1917   and  1916  was   ent:aKed  in   the  dub  In  ess  of    installing 
plujflbiug  and  hooting  fixtures   in   certnin  large  buildings   in  Chi- 
oagc   p.nd   thg»t  he  would  h/Ave  received  large  /ains   tnerefrom  but 
for  certain  unfair  ind  unlawful    nets   of   defendants. 

The  bill    chnrRes  that  the  meaabership  of   the  Associa- 
tion consists  of   contractors   engaged  in    the    steaaaf ittlng  and   stewn- 
heating  buelneas;    that   it  had   entered   into  an  agreecient  with  the 
Steaafitters  irotectivs  Association, local    union  597    (to  be  hfsrein- 
after  referred  tc   as   the  "Union"),    flrr.ich  agreement,    though  not  un- 
lawful  upon   ita  face,    was   entered   into   for   the  purpose  of   suppressing 
coiapetition   ?>nd  creating;;  a  laonopoly  in    the  stearaf itting  and  steam- 
heating  business. 

The  bill   also  charges   that   laws   enacted  by   the  iiitate  of 
Illlnoia  and  ita  cities,   villages  and  towns  provide  rules  and  regu* 


Intlons  for   the  installing  of  heating  and  plvuTilaing  fixtures   in 
buildings;    that   complAinant  hnd  at   all    tiraea   complied  with   these 
laws;    thnt   the  Association  under  certain  of   its  by-laws  had   ©n- 
deayored   to   create  a  monOT'Oly  an'i   contrni    of    saiti   busineas;    that 
ofiction  5   of   Article   3   of   its  by-laws  provides  for  a   3t»nd»rdiaa- 
tion  Cffiwmiittec,    whoae   concljHicna   an-i   rftccmnenifl tions   were   to  be 
followed  by   the  members  of    the  Association   "in   the   .7ork   in   which 
they  ruay  be   en^afred,    and    to   coitpel    the    atnndardB   so   created    to  be 
accepted  and  followed  by  members   in  other  similar  lines;"   that 
the   com/:^ittee   waa  autiiurized    to   appoint  an    engineer  to   whom  the 
aambers  of   the  Association  were  required  to    3ubn:it  al  i    working 
plans   for   inspection   and  approTal;    that   when  approved  by  hijzi   auch 
plans  were   to  be   staj.iped  and   that  he  was   thereafter    to   irjupect   the 
work   and  see   that   it   complied  with   the  plans  and  that   said  engi-    . 
neer  was   to  be  paid  for  his   services  a  suta  not   to   exceed  one-half 
of   one  per  cent   of    the   contract  price  for  tiie   vT'ork   to   be   done;    th* 
"the   duty  of    said   comnittee   was  not   to   create  and  maintain   stand- 
ards,  but   thf»t   its  putTOse  was   to   fix  f?nd  dPt«»rnine  prices  at 
which  the  raenbers   should   enter   into   ccntrt^cts;    the  fiT^inf    of   prices 
at  which  the  Tiosaes  Association   will   ollow  work   to   bp   done,    ?«nd   to 
detentine  what  members  of   said  Association   the   contract    should  bf  let 
to,    all    of    \^hici-i  the  bill    ciiarges    is   in  vlolr^tion   of  Ihw,    fraudulent, 
illef-el,    unnecessary  and  unreasonable,    not   required  by   any  law  or  cr- 
dinonce,   but   created  as  a  penalty  upon  complaln'int,   ant5   other   steani- 
fitting  coabr&otors,   and  is  a  fraud  upon  coxsplainant,  and  is   in  re- 
straint of   fair  competition  and  trade,    and  against  public   policy.* 

The  bill    also   alleges  tlmt   the  laws  of   the  Urion  pro- 
vide for  rmnt   la   cosiroonly  known  as  a  "^valking  i^el  egate"    arhose  duty  it 
was   to   see    that  raowbers  of    the  union  were  not   allowed  to   work   without 
a  clear  working  cnrd  or  pertiit;    that  any  failure  on  the  pert  of  a  meffl- 
ber  to  comply  with  the  K«al  order  of   the    /alking   Delegate  rendered  th« 
nember  liable   to  a   penalty  of   susperision  or  expulsion  froi;.   the  Union 
"notwithstanding   the  fact    that   a^id   orders  of    said    /alking  :;6l  ^gate 
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may  "be  directly  in  violation  of  law,  n^ainst  public  policy,  ille- 
gal and  void," 

It  WB8  further  alleged  that  about  two  yftars  before  the 
filing  of  the  bill  the  plaintiff  was   indue«d  to  beccoie  a  »«nber  of 
the  Association  on  representations  that  it  liad  "the  ability  to  avert 
strikes  and  labor  troubles  of  its  c^euibers";  that  after  beccning  euch 
he  learned  tnat  the  Association's  real  purpose  was  to  oontrol  and 
regulate  prices;  thftt  oontraota  for  work  could  not  be  figured  on 
without  submitting  them  to  its  engineers  and  ''having  the  contract 
price  fixed,  and  entirely  governed  by  said  Assooiation,  in  accord- 
ance  with  its  rules,  no twiths tending  that  said  prices  might  be  and 
were  unfair*  illegal  and  contrary  to  law,* 

It  ie  charged  that  the  Association's  real  purpose  and 
conduct  constituted  a  fraud  upon  the  public,  as  the  result  of  which 
competition  was  suppressed  and  exorbitant  prices  were  charged  for 
work;  that  the  Association  in  furtherance  of  its  scheme  to  fix 
prices  f»nd  crente  a  monopoly  had  entered  into  an  fijjrreejy^ent  with  the 
Union;  that  this  agreeaient  upon  it^j  face  "wrb  for  the  purj.c3c  of 
preventing  strikes*',  etc.,  but  that  the  agreement  was  entered  into 
ao  tiiat  strikes  could  be  called  by  a  joint  conference  beard  of  the 
Assooiation  and  ths  Union,  so  that  a  more  laercenary,  illegal  and 
oioncpolistio  condition  was  created;  that  as  a  result  of  said  agree- 
■ent  between  the  Association  and  the  union  the  complainant  was 
forced  and  blackmailed  into  paying  certain  specified  suxne;  that 
plans  for  doing  contract  work  upon  which  members  of  the  Union  were 
to  be  employed,  were  to  be  stamped  by  an  inap^ictor  of  the  Union, 

The  allegations  of  the  bill  fire  lengthy;  only  a  part 
of  them  have  been  referred  to,  and  that  for  the  purpose  of  indicating 
the  apparent  general  purpose  of  the  pleader.   It  may  be  said  that  the 
bill  sets  up  the  existence  of  the  Union  and  tlie  AssoolPtion;  the 
agreement  entered  into  between  them  which  is  referred  to  above; 
that  this  agreement  is  not  objectionable  upon  its  face,  but  that 
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the  parties  thereto,   in  TiolAtion  of  public  law  and  policy,   had 
for   tiieir   intent   and  purpose  a   suppression  of  co/upetition   and   the 
creation  of  o  /wonopoly.     The  bill   recites  n«  facts  in   support  of 
Bucxi  conclusions.      No   allegations  of   fwct  appear   therein  from  wxiioh 
any  ocnolusXon  mny  be   drawn  thwt   the  parti«8   to   the  agreenicnt   in- 
tended to,   or  in   foot  had,    pntered  into  the  agreement   for  nny  purrose 
violative  of  public  law  or  policy.      It   is   chnrged,   ho'rever,    that   the 
ooiaplainant,    a  plumbing  and   steamheating  contractor,   bad   in  his   em- 
ploy six  tt'.en  vtho  were  niecibers  of  the  Union;    that  in  August,   1917, 
a  business  aannger  of   the  T'nion   ordered  these   employes  to  quit    'ork- 
ing  for  coEplftinant   for   the  reaacn   that  he   did  not  have  the   etamp  of 
the  Association's   inspector;    that   oooiplainHnt,   not  bf^ing  a  mexnber  of 
the  Association,    was  unable  to   procure   the   inspection   and  stamp  of   the 
plans  for  work   that   was  being   done  by  aim;    tuat  he  had  refused  to   cora- 
ply  with  the  fraudulent   and  wrongful    demands  of   said  conspirators  and 
to  pay  the  penalties   or  any  of   them   iiaposed  by  tiie  local   union;    that 
the  workmen  referred   tc    continued  thereafter   to  wo  'if   for   coiaplsinnnt 
until  l^aroh  XI,    1916,    when   by  order  of   the  linion   agent   they  were  com- 
pelled  to  and   did  quit   working  for  ooRiplainant;    that  the   complainant 
■refused  to  p.ay  fin'^s  and  penalties"  which  w«5re  threat<9ned  to  be  im- 
posed upon  hia  for  the  protection  of  the  "Boaaes*;    that  he  had  re- 
fused to    submit  his  plans   tc   the    inspector  of   the  Union   or   to   pay 
any  suxns  demanded;    that  he  would   not  pftmlt   defendants  or  »ny  of    them, 
to  fix  the  prices   on   work  which  he  was   tc  perforra;    that  as  a   result  of 
his  attitude  and  conduct  he  was  prohibited  from  retaining  the   services 
of   said   enployes  and   that  ne  had  sustained  large  losses   thereby;    that 
due  to  the  unlawful   conspiracies  referred  tc  he  had  been  prevented  from 
carrying  on  hia  business;    that    the   rules  and  unlawful    orders   now  en- 
forced  against  him  are  not  reasonable  regulations  of   said  Association, 
and  that  neither  complainant  nor  his  employes  arc  bound  to  obey  such 
illegal   orders. 

The  bill    prays   that    the  Association    ahall   be  dissolved; 
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that  Its  aieatberB  be  restrained  from  carrying  into   effect  its   il- 
legal  act8»    rules,    laws  and  conspiracies,    or  from  attenpting  to 
force  ocxaplainanti    to  have  his  i>lan8  and  specifications  passed 
upon  in  accordance  witii  tke  rules  of   the  Association,   or  *frcm 
being  oojapelled   to   subiait  liiu  plans   tc   tne   same  or   to  require   the 
approval  of  the  Local  union's   engineer  or  the  payment  of  any- 
penal  ties  whatsoever  for  the  approval  of  plans;"   that   defendants 
be   enjoin«d  from  Interfering  «rith   tiie  business   of   complainant  and 
"from  indue in|f  eajployes  to  leave  by  threats  or  otherwise  his   ser- 
vice;   from  preventing  people  from   entering  into   the   service  of  com- 
plainant;   frora   interfering;  with  his  business  f»nd  from   suspending 
the  ewployes  of   complainjsnt   vrho  m«y  be  members  of    the  local   Union 
150,   597  from  membership  in   the  Union  becsuae  of   their  desire  to 
work  for  complainant,* 

Answers  supported  by  affidavits  were  filed  by   the   several 
defendants.   A  ssotion  was  made  by  complainant  in  the   trlnl    court  for 
a  preliffiinnry  injunction,    which  motion  was   denied.     A  part  of   the 
order  denying   the  motion   ia   as  follows; 

"And  the  ct^urt  being  convinced  frcxti  its   consideration  of 
said  bill    of  complaint  and  affidavits   in   support   thereof,    answers 
of   defendants  and  affidavits   in    support  of    said  answers,    that   the 
complainant   is  not    entitled   to  the  relief  pi^ayed  for  in  his  bill 
of   cornplnint,    and   would  be   entitled  to   no   relief  ui  on  a  further 
hearing  on   said  bill   or  upon   an  aicenuaent   to    said  bill,    it   is  or- 
dered  that   compln  inant's  bill   of  coix.<plEint  beij.  and   the  same  is, 
hereby   dismissed  for  want  of   equity," 

The  bill    of   covnplaint   is  voluminous  nnd  in  general    terms 
charges   that  a  conspiracy  existed  between  the   several    defendants, 
as  the  result  of  which  c  mplainsnt  was  deprived  of   the  services  of 
six  workmen,      Takinft-   the  Rllepatlona   of   the  bill   as  written,    it 
eauanot  be  held   that   it  appears   thr?refron»     by  f^cts   or   ^ots   set 
forth,    that   the  conduct   of   the  parties   defendant  was  unlawful   or 
Oppressive,     The  agreement  between   the  Association  and  the  Union, 
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as  th*  result  of  ^hloh,    it  la  at3derted»   a  oonspiraoy  was  formed 
to   injure  the  coraplainnnt,    is  sdialtted  by  hici   to  be  a  Joint 
agreement  for  the  purpose  of  preventing  strikes,    etc.      if   this 
agrseasent,    which  f^ppears  upon  its  f$%ce   tc   he   one   for   the  amicable 
•dJuBtaent  of  disputes  between   employers  an^   employes,   was  in 
fact  a  means  adopted  tc  consummate  a   conspiracy  to   injurs  the 
complain.'^  rit,    then   the  bill    should  have  allep-ed  facts   indicatiag 
how  this  injurious  consequence  was  brou^-ht  about. 

The  order   denying   the  n.ction   for  a  preliiwinRry  in- 
junction,  not  beinii  a  final    oruer,    is  not   appealabl©.      it   is 
insisted,   however,    that   the   cliancellor   erred  Ir.   disnissing  the 
bill   for    /ant   of   equity  in  tnat   the  bill    seeks   relief   in   addi- 
tion  to   the  injunction   relief  prayed  therein,     A  bill   in   equity 
*/iiich  properly   seeks  otnftr   than  injunctive   relief   and  which  a 
court  of  chancery  h«a  power   to  grant,    should  not  be  >li8EQ.lseed 
for  want  of   equity  upon   the   denial    of   a  motion   for  a  j  reliJiiiinary 
injunction, 

7e  are  inclined,   however,    to   held  wit,,  thp;   contention 
of   the   defendants  that    •?h'-^re  a  bill    of   complaint   aeeka   injunctive 
relief  and   in   addition   thereto  pr^ys   for  other  relief,    and    -rhers 
it  appears  upon   the  face   of   the  bill    that    the  party   conipl ainant 
is  not   entitled   to    the   injunctive   r^ilief  or  the  other   relief 
prayed  for,    the  bill    should  be   diamiased   for    -^ant   of   equity, 

■^"   '  oong-rd  V.   Garland,   25d   III.  300,    the  Suprefiie 

Court   said: 

■A  motion   to   diasolve  a   tej.t'Orary   injunction  for  Tfant 
of   equity   in   the  bill    under   the  rule   establiL^hed  in   tiiis   otnte 
operates  as  a  deaurrer  to   the  bill   and  is   considered  as  an  ad- 
mission of   the  material   allegations   thereof.* 
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In  JPeoria  Ry.  Co»  t,  Peoria  Teralnal  Cpipany.  252  111. 
t3,   it  was  hald  tbat  a  bill  not   olonoxlout  to  a  general  demurrer 
would  not  be  diaaiased  for  want  of  equity  upon  an  application 
for  a  toixporary  injunction  unloaa  the  ieauee  are  Joined  and  the 
n^ole  caoe  submitted*     Ordinarily,   proper  prnctioe  would  require 
the  trial   court  to  hear  and  determine  isauee  preuented  by  the 
pleadings   in  a   case  in  aaaae  mamter  other  than  by  mere  motion. 
Where,   however,    it  appears,    aa  we  believe  it  does  here,    that  the 
moti  in  properly  presented  to  the  chancellor  a  ooneideration  of 
the  whole  aubject  of  ooaplainant'a  right  to  relief,   and  where 
also  it  appears  from  the  face  of   the  bill  that  none  of  the 
relief  which  the  complainant  seeks   is   obtainable   in  a  eourt  »f 
equity  it  becomes  the  duty  of  the  chancellor  to   dismiss  the  bill 
for  want  of  equity. 

CoB^lainant's  theory,   as  we  understand  his  bill,    is 
that  he  has  been   injured  as  the  result  of  a  oonspiraoy  between 
the  defendant  which  eaused  six  of  ocaiqplainant's  worksMin  to  quit 
their  ei^loyment.     Even  if   it  be  eonoeded  that  the  defendants 
did  eo-operate  together  for  the  purpose  of  depriving  the 
oeaqplainant   of  the  services  of  the  six  workmen,   meml^ers   of  the 
Union,   and  that  such  conduct  was   in  fact  unfair  to   coae^lainajit, 
we  are  not  advised  that  a  court  of  chancery  has  power  to  gramt 
him  the  sort  of  relief  he  prays  for.     If ,   as  a  amtter  of  fact, 
the  defendants  by  joint  agreement  required  the  complainant  to 
subB&it  contract  plans  etc.,   to  the  inspection  of  agents  of   the 
Union  or  of  the  Associations  and  to  secure  the  approval  of  sueh 
agents  before  members  of  the  Union  were  permitted  by  the  Union 
to  be  enaployed  by  complainant,    this  fact,    in  and  of  itself, 
would  not  authorise  the   trial  court  to  interfere  ib  the  matter. 
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^  franklin  Pnlon  v.  People.    220  111.   3S5,    th« 
Suprems  Court  said: 

"It  will  toe  readily  conceded  hy  all   that  labor  has 
the  right  to  organize  ae  well  as   oayital,   and  that    the 
meicbers   of  Franklin  Union  No.   4   (being  a  labor  union)  had 
the  same  legal  right  to  organize  said  union  as  the  members 
•f  the  Chicago  Typothetae   (being  an  association  of  es^loyers) 
he:..-',   io  fora  that  aBsoci&tion,   and  that  the  members  of 
7rtuii<li.:   Union  ISO.   4  had  the  legal   riglit  to   quit  the 
ezi^IoymcBt,    either  singly  or  in  a  body,   of  the  members  of 
said  association,   with  or  wlth'i^ut   cause,    if  they  aaw  fit, 
without  rendering  themselTes  amenable  to  the  charge  of 
conspiracy,    nnd  that  the   courts  would  not  liave  been 
authorized  to   enjoin  them  from  so  doing  even  though  their 
leaving  the  eaq^loyment   of  the  laesTibers   of  the  asi^ooiation 
InTolred  a  breach  of   contract** 


T.  Dlyision  go.   241.    265   HI.  213,   221. 

Ceaplainant*s   case  is  not  aided  by  the  allegation  in  the 
bill  that  the  agrweaent  between  certain  of   defendants  was  against 
public  policy  in   that   it  tended   to  suppress  oonpetition  and  create 
a  aonoply.     Here  again  the  bill  is  defeotlTe  la  that  this  fact  is 
stated  by  way  of  conclusien;      it  does  not  appear  frois  the  bill 
how  this  Illegal  result  was  aooonplished  by  the  doing  of  acts 
fdiioh  are  ooncededly  legal.     If  the  agreements  and  cenduet  ef   the 
defendants  were  lawful  and  within  their  rights  a  court   of  equity 
will  not   restrain  such  conduct  solely  because  it  is   infomed  by 
mOT  of  conclusion   that  unfair  and  oppressive  purposes  underlie 
the  acts  ef  the  parties.     The  oon^lainant  is  not  entitled  to  the 
Injunetire  relief  prayed  for.     Ccrdafs  v.  City  ef  Chicane.   129 
111.  Afiv   471,    475. 

In  the  instant   case  the  eaployer  seeks  to  enjoin  the 
Hkim  fro«  disciplining  certain  of  its  members.     They  are  not 
parties  to  the  bill  and   they  are  not  requesting  that  the   court 
Interfere  In  their  behalf* 

In  numerous  eases  the  Supresw  Court   of  this  state 
has  held  In  effect  that  voluntary  associations  should  be  left 
free  to  enforce  their  rules  and  regulations  by  sueh  ressonable 
■eans  and  penalties  us  they  migjprt  see  fit  to  adopt.     People 
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9X  TBI,  Rt<»  T.  Boerd  of  Trade  ef   Cjty  of  Chioago.   ac  111.   154; 
Max9l  T.   WalBh.    258   111.   98. 

Th«  1»ill  charges   that  the  Aeeo elation  by  Ite  rules  and 
pr&eticee  and  through  what   ie   called  a  "iitandardization  ConDlttee** 
has   ntt'^nqoted  to   ooapttl  oontracton  la  the  matter  of  Inetallation 
of  steaRfitting  and  pluabing  work  to   oojq>ly  with  certain  standards 
fixed  by  the  Asseoiation  or  ite  oegsaittee  in  contraTontion  ot 
powers  voBted  in  the  cities.   Tillages  and   towns.      It  does  not 
appear  by  the  bill  that  this  preiotice  in   my  way  amounted  to  • 
fraud  upon  the  rights  of   ooiq>lainant,    thst  it  is   in  violation 
of  any  law,    or  that  it   is  in  restraint  of  trade  and  against  publle 
poli<qr« 

The  bill  prays  that  the  Association  "as  a  matter  ef 
public  policy  for  the  protection  of  the  public  shall  be  dissolTed* 
etc*     So  far  tta  it  ie   oossible  fron  the  bill  to  determine  the 
character  of  the  Assooiatiam  it  is  to  be  regarded  as  a  corporation 
net  for  pecuniary  profit.     Under  Illinois   statutes  and  decisions 
only  the  state  can  ooiBplain  of  injuries  to  the  public  by  such 
a  eoirporation  • 

^^  ^hriTer  v.  Dcy.    276  111.    403,    it  was  held  that  - 

"The  existence  of  a  corporation  or  the  legality  of 
its   organization  cannot  be   inquired  into  by  a  bill  in 
chancery.     The  law  provides  an  adequate  remedy  in  such 
ceae  by  quo  warranto,    and  such  remedy  is   exclusive.     2iquity 
has  no  jiirisdiction. 

In  Coquard  v.  Hat'l.  Linseed  Oil  Co..   i71  111,   480,    the 
iiupreme  Court  said: 

"Only  the  state   can   cornplsin   of  injury   to  the  public 
or  that  public  rights  are  being  interfered  with,   and 
enforoe  a  forfeiture  of  defendant's  frsnchise  for  that 
reason." 

The  bill  contains  a  prayer  for  an  accounting.     This 

prayei*   ie   bseed  upon  the  aillegations  that   coxnplainant  was 

"robbed  of,   held  up,    sandbagged  and  blacJcmailed  into  paying. 


-t- 


:a3 


i 

.Xn  M 

..-U;X«» 

•>  ^f^^ 

;:   »dl! 

h-  .. 

•■•■  i  :■.'  ..icr 

•xf;    , 


-10. 


illegally  and  wrongfully,    certain  Bum*  of  money.*     Tho  exact 

8UB18  and  the  dates   of  paynente  to  certain  defendante  are 

specifioally  stated  in  the  bill  and   it    is  alleged  therein  that 

these  sums,    anounting  in  ell   to  $1,189 .13, ware     wrongfully  ia^osed 

upon  coBQ>lBinant  as  pmalties.     7aots  are  not  alleged  in  support 

of   tiie  cbrArge  that  the  payments  were  wrongfully  imposed.     The 

allegation  al^o  is  a  conclusion  of  the  plunder,   but  in  any  event 

BO  reaen  appears  why  the   coBq;>lwinant*8  remedy  at  luw  in  this 

particulair  is  inadvquate*     So  discovery  is   sought  by  the  bill, 

and  it  appears   therein   that   the  coiq>lainant  charges  that  the 

defendants   ftre  indebted  to  hia  on  Beven  specific   items.     The 

allegation   inrolTes  no  question  of  mutual  accounte   or  credits. 

James  X*  Hare  Co.  v.  Daily.   161  111,   379,    384;      1  Corpus  Juris, 

613,    616. 

^^  McCormick  v.  Pnge   ct  al..    96    111.  App .   447,    the 

oourt  said: 

"The  bill  before  us  prays  cos  accounting  between 
cosQtlainant  and  defendants,   but    states  no   case  requiring 
an  accounting   in   equity,    but    it    chr^rges   the   oayroent    of 
but  one  sum  of  money,    the  precise  amount  of  which  is 
stated  by  the  pleader." 

The  trial  court  did  not  err  in  denying  the  motion 
of  plaintiff  to  amend  itt»  bill.     The  bill  upon   its  face  was   in- 
suffici^it  to  authorize  the  chancellor  to  ^unt  any  relief  prayed 
for  therein.     At  the  time  tht-  motion   to  a&enc'   woe  wade  and 
denied   complainant  did  not  indicate  in  any  way  the  nature  of   the 
proposed  amendment.     S'rom  the   character  of  the  relief  sought  by 
coB^lainant   it  was  evident  to  the    chtmcellor    that  the  bill   could 
not  be  aatended  so  as   to  authorise  the  court  to  interfere  by 
restraining  order. 

Ib  Diloher  t.   Jchorik.    207   111.   529,    the  court  said: 

*But   if   the  petition   could  have  been  amended  no 
amendment  was  presented,   and  the  motion   did  not   state 
in  what   respect   appellant  proposed   to  amaid  the  petition. 
he  does  not  even  now  suggest  lAiat   amendment  he  desired  to 
Biake  or  could  have  n:ade,    but  says   the  amendment  was 
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preeuaably  to  meet   80bi«  objaction  to  the  petition.     A  party 
ia  not   entitled,    h.d  of  right,    to  hare  l««Te  to  amend  a 
pleading  regardless   of  what  the  aattidmcknt  !•   to  be.     A 
party  who  desires   to  file  an  amended  ploKding  should  pre- 
pare and  submit   it  to  the  inspection  of  the  court. 

A  principal  rsliaf  aought  ie  indioated  in  the  prayer 
that  the  union  be   restrained  from  disciplining  the  six  workmen 
fomerly  in  the  employ  of   complainant  and  that  the  court   should 
interfere  in  audi  manner  as  that  the  workmen  would  be  permitted 
to  •*icTk.   for  him  and  also    to  retain  their  membership  in  the 
Union.     These  worKmen  were  not   con^ellad  either  to  work  for 
complainant  or  to  become  Riembers   of   the  Union.      If  they  chose 
the  letter   crurso  then  they  noceasarily  became  subject  to  the 
Union* 0  rulne  and  regulations  and  the  onurts  will  not  interfere 
vith  such  voluntarily  created   relationship. 

In  our   opinion  the  bill   in   question  was   obnoxious   to 
A  general   demurrer  and  the   chanc  llor  w»8  authorized  to  dismiss 
It  for  want   of  equity  on  the  motion  for  a  preliminary  injunction. 

Tho  deereo  of  the  Cirouit  Court  wli:i  be  affirmed. 
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WW.   J-RKS1T>2TO  JUSTICT?  URVWI 
DEl,IVKf?lII>  THF  CPI^?ION  0?  TR1?!  CCtJW. 

This   le  an  app««l    from  »  judgment   of   the  Circuit 
Court   of  Cook   County  ajarnlnat   the   defendant  nrnl  in   favor  of    the 
plaintiff   for   the   sum  of  $1,EC0. 

I'laintiff'a  auit   is  baaed  upon  a  olaist  that   the 
deferiaant  while  acting  aa  her  a^jent   in   tiie  purohaae  of   real 
estate  nad  falsely   rcpreaenteu   to  her   txmt  iie  paid  for  the 
property,   aa  her  agent,    the   tuio  of  #llo  per   front   foot,    where- 
as  the  price  actually  paid  by  hlni  was  $bb  per  front  foot; 
that   aa   a   reault   of    auch  fnlae  repreaentationu    the   defendant 
hnd  overchArged  plaintiff   in    the  mntter    the   anat  of   ^939. 6c. 
The  jud^rcent    i»   for   this   sun  with   int*»r©»t   th«»reon  at   the   rate 
of   5  ppr   cent. 

Thp  brief   fil^n  bv   counnpl   for  Tlointiff   ia    in 
aubatanoe  a   reeapitul  ?.tion   of    the  osslpncfMi  t  of    f'rrora.      The 
pcinta  made   nr<»  not  argued   therein,      ^t   i«  aaae-rtPd    that   the 
trial    court   erred    in   it«   r\il  in^a   on   trie   adniaaibiXitv  of   evi- 
dence,  but  what   the  errors  oonsiat  of  or   j/ivat  rulings  of   the 
triel    court   are   complained  of  here  are  not    indiosted  in   the 
brief   filed   by   defendant. 

The   erldenoe  heard  upon   the   trial    ^aa   contradic- 
tory,     '.here  viraa,   however,    evidence   introduced  wxiich    ten  led 
to  prove  that   the   defendant  had,    aa   ciutrged,   misre7.r6aented   the 
purchaae  price  paid   for   the  property   in   queaticn,      lie  rtdi-itted. 


in  hla  testloiony,  tht^t   the  money  of  th«  plaintiff  hnd  come  into 
his  hnndB  na  the  result  of  a  «ftle  by  him  of  certain  lots  be* 
lon^:inr  to  her,  Hs  was  unn.ble  tc  s«r,  b.oweTer,  whether  plain- 
tiff had  invested  pftrt  of  the  rroceeds  or  thla  anle  through 
hln  in  the  purchase  of  the  property  in  question. 

The  trial  court  hnd   an  opportunity  to  see  the 
parties  to  tne  action,  both  of  whom  testified,  and  was  in  a 
Kuch  better  i^osition  to  detaroiina  tha  questions  of  fi«ot  in 
issue  than  are  wa. 

The  Judiiment  of  the  Circuit  Court  wxll  be  af- 
fixm«4. 
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A,  Britton,    hia  nextt  friend, 
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AJ-JPKAL  m{QU.  ClRCl'IT   COURT 
Ojr  eoOK  COUNTY. 
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This   ia  an  8pp«al   from  a  jud^ent  of    the  Circuit 
Court  of   Cock   County   in   f«vor   of  plnintiff  for   the    auss   of 

Tin*  declaration,    consisting,  of    twc   co  .nta,    chargas 

in   subBtance   that  the  defendant  wws    In  poMstssion  of  and   orr^rat- 

ing  an    ica  houwe  adjaoant  to  a  publio  hiRhtmy  usad  for   trsval 

by  pedaatriana  and  vehiclaa;    Uiat  along  the   eaat   side  of  aaid 

track 
highway  vaa  a  eteam  railway  awitoh^uaad  by  daf endant  for   > lacine 

(wpty  oara  to  he  leaded  with  ic«;    that  this   track  ran  parallel 
to  and  about  lo  fact  waat  of   tue  west   siae  ol    tha  ice  houoe;    that 
the  defendant  negligently  placed  on  the  roof  of   th«i   ice  houae 
barrela  for  holding  water;    that   auch  barrela  were  unfHutened  Bnd^ 
wer«  liicely  to  ba  blown  off  by  wind  atoroiB;    that  on  June  21,   1914, 
the  plaintiff  during  a  awYere  rain  and  wind   storm  attetspted  to 
enter  an   etripty  box  car  on  said  awiteh  txaiok;    that  urtiile  ao   doing 
one  of  the  barrela  was  blown  froK  the  roof  of   the  ice  houoe  upon 
the  plnintiff,    tJtiereby  injuring  him.     The  defendant  filed  pleaa 
of  the  general    laaua  end  non-own eraliip  and  control. 

At   the   tiroe  of   the  aooident   the  defendant  owned  and 
operated  three  ica  houeea   in   lake  County,    Indiana,   all    of  which 
were  eitueted  upon  a   roadway  which  exten.iied   in  a   aouthweaterly 
direction  frov^  a  etreat  known  aa   Xndianapolia  Boulevard,   whieh 
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runs    in  »  northweaterly  and   ■outhtaoterly  dircctirn;    titege  nous«« 

are  known  as  :o,   1,    Vo,   2  and   'o,   Z,    regpectlY^ly,      lo«  house  ^'o. 

2,   near  which  the  accident  occurred*    i»  ai tun ted  east  of   the 

roadway  about  a  laile   eouthweat   of   ice  houae  re.    1,    »hioh  Is  lo- 

eated  about  a  block   south  of   the  luterseotlon  of   the  roadway  and 

Indianapolis  BuuleTard.    Ice  house  l.o.    '6  is  about  oue-aslt  r^ile 

southwest  of   ice  house  !  c .    '^,      lee  houae  Ho,   2  ftioes   in  a    ffcsterly 

direction,     A  r^ilrcnd  track  extends  southwest  from   ItJdianapoXis 

boulevard  and  east  of  and  adjoining  the  roadway  in  <)uestion.     The 

defendant  owned  the  Innd  lying  tc   the  north,    east  and   south  of 

lee  house  ?:o.   2,      The  l^n'l  west   of  thie   ice  house  was  held  by 

the  defendant  under  a    Icnee,      Railroad  trncka,    inoluilng   the  main 

track  and  a  switch  track  to   th<»   er^si  of   it*   -sfere  built  upon  this 

and  were  used 
leased  l?>nc!^under  a  right-of-WRy  Rgre«»inent  between  defendant  and 

the  Indiana  }  arbcr  Railroad  Cojspany,     ?.;nder   this  af:rer>nfent   the 
defendant  and  the  railroad  cocspnny  have  the  Joint  and   equal  use 
of   the  tracks  for  a  period  of  ninety-nine  years.     All   of   the  ice 
houses  HTP.   located  east  of   Ui&  roadway,     A  glucose  factory   is 
located  a  short  distance  souti:.^  of  ioe  house  ro.   1,     The  railroad 
traoJcs  which  pass   the   ice  house  extend  generally   in  a   south- 
westerly  direction  to  ^olf  Lake.      The   railroad  and  the  io«  houses 
were  built  by  c.  B.   and  h»  A.    dhedd,    who  purcaased  a  pert  of   the 
land  referred  to   in  1680,     Th«  property  was   subsequently   leased 
to   the  Kniokerbccker   Ice  Company  and  the  Consuaers  Company.     The 
west  rail   of   the  main  track  which  lies  west  of  ^nd  parallel    to 
ie«  bouse  f;o,   2   is  a   distance  of   22  feet  from   the  front  wall    of 

the  building;. 

C,   B,    Shedd*    one  of   the  lessors   of    r.fie   yropfrty, 

testified    that    '.,   A,    Shedd  &  Company  built   the  rnilroad  Just 


ii9uu  erzuw  bna 


before  loe  house  i;o,   d  was  built;    that  Bonetime  after  tne  railroad 
was  put  in   "ve  threw  up  a  ditch  on   the  west   aide  of   the  track  so 
that  we  could  have  a  driveway  on   the  west   side." 

There  is   some  OTidence  in  the  reoord   tc    the  effect 
that   sometine  after  they  acquired  the  property    the  Shedds  fenced 
in  a  strip  of   the  land.to  which  they  held  title,   nf]  roxiraately 
64   to   66  feet  wide.  Xt   was  a  contested  que^tXen  on   the   trial 

whether  that  pfurt  of  the  strip   wyiich  was  used  as  a  roadway  by 
wchlcles  and  pedestrletns  had  become  by  use  or  presorlrtion  a 
public   highway. 

Cliarles  B,   ahedd  testified  that  h«<  did  erect  fences 
on  certain  portions  of   the   Innd  east  of   the  railroad  tracks  in 
ord^r  tc   pnclose  a  part  of  it  which  was  used  for  pasturage;    that 
the  nearest  fence  west  of   loe  house  ^'o,   2  was  situated  a  distance 
tiler efrott  of  about  40U  feet. 

There  was   some  conflict   in   the  evidence  es   to   the 
oharecter  of   thr   roadway  and  the  uses   to   which   it  h£id  been  put, 
and  if   the  case   eere  to  be   determined  on   thi<i   eviderice  v^e  would 
not  be   dispoeed   to   disturb   the  finding;   thereon  of   the  jury.     The 
evidenoe,   however,   aa   tc   the  public  or  private  cMnracter  of   that 
part   of   the  l5«nd  upon  which   the   tracks   were   laid   down,    in,    ^*«' 
think,    airiest   conclusive   that   it  had  never  be^n   B«t  aaide   for,    or 
used  as,   a  public  highway. 

The  evidence   snows   that  the  accident  occurred  near 
the  northwest  corner  of    ice  house  'o.   2;    an    empty  box  ear  was  lo- 
eated  upon  tlie  switch  traok  which  was  laid  between   tn(>  omin  tr^ck 
end  the  front  of   the  building,    the  easterly  rail   of   the  switch 
traek  beln£  about  Xo  feet  froo:  the  west   vrall  of    the  ice  house. 
The  plaintiff  t«!stified   tnat  on  the  day  in   question  he  h^d  been 

fiahlniS  at   «olf  Lake,    indiana,      he  was  unable   to    tell    anyttting 
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about   the  circumstances  attending  th«  accident ,  ctiier  witnesses, 
however,    testified   txiat  h  severe  atonu  arose  and   that  the  plain- 
tiff and  other  persons  who  were  with  hia  started  acrcsb   the  road- 
way to  get    in&o  the  box  car  vmlch  was  standing  on  the   switch 
track,    when   «  barrel   f ell  or  isfas  blown  from   the  roof   of    the    ice 
house  and   struck  the  plwlntiff  as  he  was  about   to   er.tpr  the  cor 
at  R  point   b«twe*»n   the  oar   and   the  west   wall    of  in«»  house  ho,   2, 

Taatiniony  was  introduced   showing   that   the  roadway 
was  used  by  pedestrians  and  Tc^hicles  for  unny  years  preceding  the 
time  cf   tii«  accident,      Cne  witness   testified   that  he  nerer  saw 
nn-ny  obetrueticn  at)   tlti?   roadway  n.n-~i    that  he  never  saw  nny  fence 
nenr   it   indicating  private  ownership;    that    the  ro«d  h»d  not  a 
good  road-bed:    that  it  was   sandy  and  filled  up  ^t^ith  cindera  "here 
and  there,* 

I'laintiff  I'ellcd  in   the  aain  upon  the  testinony  of 
Trank  liaoh,   a  civil   engineer,    in   support  of  hi  a  contention   that 
the   road  was  a  publio   hii~;liwBty.      Thia   witness   testified   that   the 
road  was  w&lX   traveled  and  fenced;    tht>t   it  appeared  to  hK7c  been 
used  for  a  considerable   time  by  vehicles  of  vnrious  ivirxia;    that 
it  was  fenced  on  both   sides  for  most  cf   the   distance  and  that  he 
had   89<»n  horse   drawn  vehicles,   autcffiObil««  and  foot   passengers 
pasBinf:  in    the   roadway,      Th«   t<»«ti"iony  of    this  -witness  was   to    the 
effect   that  thpre  was  a  large  bo«rdin*^  house  west  of   the  roadway, 
southwest   of  ice     hcuae  no,   2;    that   ther«  was  no   fence  on  the  west 
side  cf  the  roadway  "along  tliat  stretch  opposite  ioa  bouse  ko,   iJ; 
that  there  was  a  residence  building  opposite   ice  iiouas  >c,   1, 
facing   the  roadway;    that   "the   ti*avel    I   have   ai  oken   about    includes 
thai  on  the  strip  of  roadway  in  front  and  beyond  the   ice  nouse," 

there   la  no   evidence  in  the   record   that   we  can    dis- 
cover  tending   to    anew   that   tiiat  part  of   thestrip  of   land   in   front 
of  ice  house  no,  2  ocoupied  by  the  railroad  tracks  waa  at  any  tisic 
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uted  «s  A  public  highway.   The  evidence  does  not  disclose  that  it 
w»s  fenced  in  nnd  photographs  introduced  in  evidence  satlsf Actorily 
shew  the  situation  of  the  roadimy  west  of  the  tracks.  The  roadway 
when  built  was  elevpted  soaeiAxat  above  the  grade  of  the  land  occu^ 
pled  by  the  railroad  tracks. 

Concerning  that  pprt  of  thfi  land  upon  which  the  rail- 
toad  tracks  were  leid  down,  th«  practicRlly  undisputed  evidence  is 
to  the  eff«»ct  timt  it- was  Jointly  used  by  and  in  the  poseeseion  of 
the  railroad  ooapaBy  and  defendant.   The  evidence  does  not  indicate 
that  this  l»nd  was  ever  used  for  a  public  highway,  an J  from  its 
character,  as  auown  by  photographs  in  evidence,  it  is  our  opinion 
that  the  railroad  tracks,  including  the  switch  track  between  which 
and  ice  house  Vio.  a  the  accident  occurred,  was  private  rrcperty  and 
was  in  no  aenae  a  part  of  the  public  highway,  evert  if  it  be  conceded 
that  the  traveled  way  west  cf  and  parallel  with  the  SfiSin  trrtck  had 
by  user  become  duch. 

?ho  evidence  shows  that  a  third  track  was  laid  down  be- 
tween the  west  wall  of  ice  house  ^o.  2  nnd  the  switch  track.   This 
third  track  was  used  for  the  purpose  of  operating  thereon  an  ap» 
paratua  called  a  •loader,"   All  of  the  tracVa ,  Including  xdaat  we 
havf-  called  "the  main  trwck,*  which  was  ra^^rely  a  ap-ur  running  scuth- 
westerly  froKi  a  main  line,  were  u&<*<l   Tar   the  purrcse  of  transrorting 
freight  to  end  from  the  three  Ice  houses  operated  by  defendant. 

The  Jury  were  called  upon  to  deterRiine  as  «  principal 
ouesticn  whether  the  accident  occurred  upon  a  public  highway  or 
upon  private  property.   While  it  Is  asaerted  by  the  defendant  that 
the  declaration  was  insufficient  to  ciiar«,e  defendant  with  any  duty 
toward  plaintiff  arising  from  the  alleged  fact  that  the  plaintiff 
sustained  his  injuries  wnile  on  a  public  hie.i'iway,  we  are  Inclined  to 
hold  that  the  declaration  was  sufficient  in  this  respect.   The  fail- 
ure of  the  proof,  however,  to  show  that  the  accident  did  happen 


upon  ft  public  hlgiiway  ia  eonoluslYe  of  plaintiff* •   right  to   r««> 
cover  against  defendant. 

It  ia  true,  aa  asserted  by  plaiutiff*    tl-i^t  wnere  the 
public  uses  land  for  a  period  of  time  prescribed  by  the  etAtute  as 
a  highway,   a  preeuirptioa  nriaee  that  such  user  vrae  dene  with  the 
aequieacfmce  of  the  owner  thereof,   »nd  that  frois;   the  nature  of 
•uoh  uee,    the  kncvl  edge  of  the  o«ner  Biay  be  inferred  from  the 
manner  and  "frequency  of  the  exeroiee  of   the  right  »nd  the  situao 
tlon  of   the  pfirtiea,"     Thorwortn  v.   acnuta,   269   111.   573, 

There  can  be  no  (Joubt  about  th«  rule  applicable  to 
eases  wh^re  clRia  ia  m«de  that  a  public  yiighway  h«o  been  e8tab> 
liahed  by  ueer  or  preaorirtion.  Law  v,  neqla  -ge valor  i.:o . ,  28X 
111.   143;   XhiUipa  v,   ?.eininf?:er.  ii80  111,  las. 

The  evidence  ahoira  that   the  plaintiff  at    the   time  he 
austaine^d  the  injuries  he  ooffiplaina  of  -ima  not  uj  on  a  public   high- 
•ray;    tiiat  he  hnd  left   the  hi^hm&y   for  the  purroee  of  protection 
f roffi  a  aevere  atarm  and  had  entered  upon  private  property.    /  imdar 
the  ciroiiKiStancea,    the  defendant  did  not  owe  him  the   --iuxy  of 
protection,    except  frou  wilful  and  wantoa  negli^.ftnce,    nnd  no   auoh 
grounds  of  recovery  are  relied  upon  by  plaintiff  in  hia  deelara* 
tien, 

I"  goDoraaott  v.   imrke,   256   111.  401,   the  aupraae  court 

said: 

an 

"It   is^unqueationed  general   rul  <?  that  the  owner  or  occu- 
pier of  private  pjrounds   i»  under  nc   oblip^tlcn   tc  keep   them 
in  any  psrtievilar   atnti^  or   cenditlon   to   protr.otc   the  safety  of 
treapaasera,    intrudere,    idlers,  bnrr>  licensees,    or   these  who 
coff.e  u.i  on  theia  ^i'fithout  any    invitaticn,    either   exvreae  or  iip- 
pliod;    and   thia  fjeneral    rule  appliea   equally  to  adulta  and 
chil  dren,* 

Cunninghaaa  v,   T.    3t.   l. .  &.   'H,   R.   r«..   Co.,   260   111.   669;    Gibson  v. 

Leonard,    14S    111,  182;   iurtell   v.   lailadelphia  Goal   Co.,   ii56   111. 

110. 

The  plaintiff  wa&  not  in  tne  place  -^^ere  the  accident 
happened  by  either  the  expreas  or  implied  invitaticn  of  the  de- 
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f endant. 

Other  questions  are  raised  in  the  briefs  filed  \>y 
counsel  in  the  case,  aa  to  which  we  are  of  opinion  that  no  re- 
vereible  error  was  coaraitted  by  the  trial  court. 

The  judfTJent  of  the  trial  court  will  be  reversed 
with  a  finding  of  fact. 

REYERSSD. 
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«•  find  as  an  ultima t«  fnct  In  the  esse  that  the 
plaintiff  was  not  upon  a  public  hif:h's»y  ot  ths'  time  h©  re« 
cciYed  tlie  injuries  he  complain*  of  in  hlo  declaration. 
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myMATiD  NAVT^ATT^l..    n  rinor,   by 

n«Kt  friend, 

Arj^llee, 


a  corj oration, 

Appttl 
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The  decl«.r«tion  of  four  count*  cuarges  that  on 
June  4,   1314,    th©   ilftintiff,    «  ninor,    v»hil«   aeatnd   en  a  curb 

on   the   west   aicje  of  loefflcr   court   in   Chicago,   had  hi»   foot 
run   over  nnd  hlsj   body  bruiaed   by  nn  injtto   truck   o^vned   and   op- 
eritted  by  appellant  and   thmt    such   injuriea   were   infl  Ittf^d  as 
th»»  resvjl  t   of   thw  n«"gll{' price  of   dpfendnnt'a   aervnnt    in   chnrAre 
of  and  drivine?:   the   truck. 

70   thp   declftirKtion   deft^nTmnu  filed  »   v'ieH  of   the 
general    isaue  and  «   tipecial    pl«»   that   the  tntck   i*ae   not    In 
the   aerviu©  of   defendant  n,t   tne   tiaic   ?ir)(i  plac©  of    the  accideilt, 
and  that   the   driver   of    Uie   truck  was  not    then   in    the  perfomnnce 
of   ttny   uuty  or   eervi.ce  for  aefendant  or   in  any  way  under   ita 
authority,    direction   or  control,      Thftrc   mm  a   trial   before-   ccurt 
and  Jury,    which  reaulted  in  «   veruict  snd  JudKC'cnt   in   f&vor  cf 
plaintiff   for   |2Boo,    wnd  defendant  appeRla. 

m  the  conclusion  to  AhicJi  we  nave  cobjc  it  will  only 
ba  neoesenry  tc  coni3id«»r  the  iatrnps  na  they  rel^<tf  tc  tne  ajecial 
pl««  of  non-operation  at   thr   tiaic'  of   the  accident   to  plaintiff. 

The  decl?»rstlon  Rverred  in  each   of  it^  ccunte  ownor- 
•hip  end  operation  of   the  truck  hy  defendant  nt   the  tio'.f?   of    the 
accident. 

^rom  the  evidence  we  find   that  defendant  on  June  4, 
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1914*   own?d  ft   warehouee  running:  from  ''  orfjon   to  Snnntw'jscn   0tr*»  >t»   in 
the  vicinity  of  railway  tri^eks  bftw««n   Ibt^    «>n<l  16th    wtreffta   in 
ChicRgc;    thf't   it   o'>n*d  a  motor    truck  which   it   uaed  Tor  hauling 
iii«rch»ndl»e;    ttiftt  en«f  cf   its   trucks  was  Xoflded  -i-Lth  merchnnoiBt 
At   it»  w«irehOTie«,    to   be  taken  ana  delivfrrd  by   ita   employees   ia 
eharg'^  of   tue  truck  to  &otii  aad  LAke  »tre<;tfi  in  Austin »   about 
««v«n  »!!«««  diat&irit  from  d«f «ii{ifi.nt*ft  w(ir4;ii.0UBe;    t»iat   Ute:   oriver 
0f   the  truck  delivered  the  merclxminibe  at   its  destination  in 
Austin  «t  ctbout   th«  noon  hour  on  Jnnts  4*   1914,    ans;    \.CQk   his 
luncheon  in  t*»«  vicLnity  of   tiie  point  where  the  tatrrohnruiiae 
was  delivered;    tast   wi-iile   it  wrb  uie   dyty   then   tc    return    ta   de- 
f«nd»»r!t»8  wurehouae  "by  the  ouatomary  route,   hf  U'^psirteft  frctf;   aucii 
route  »n<l  drove   the   truok   to  his   own   residence  on   vorffler  oourt, 
Chleaf?r,    for  »  r^rpoee   personAl    tc  hl'sijelf  ».n'i  ru-t   in   ai^y   r/ay  or 
auinner  conneotod   '.^Ith  the  bu--4n^e»  of    df^fmndant^    hi  a  m--^»}if*r. 
After  hjjvir.g  tarried  at  bis  r^raidence  «   aixort  tiwe  nnl    -'hile 
driving  the  truck  therefrom  on  hla  wwy  to  def  en-lftrrt' w   *^mr«».;ou9©, 
he   drove  the   truok   a^:»iinst  plaintiff,   a.  boy   tiien   aix  yf^ra   cf 
»f{e.      It  is  not  quite  clear  from  the  tcatitAorjy  of  plaintiff 
wh^ptttiffir  he  wae   sitting  upon   the  curb   't-;itn'  til's  f eot,   in   the   Kutter, 
©r  w&i3   at/oiuiag  in   ttio  roadway  in   .oeffXer  c-urt. 

At    the  tiaae  arid  place  of    Ui©  aeciderst    tiife    ariver   of 
defendant's   truck  was  not   engaged  in  *Od  about  defeniawfa  bu«i« 
nees  Mt6  was  no'i   working  at   the   errand  upon  siiiicii  <ief«iaant  hod 
sent  him,  but  wea  calling  «.t  hia  place  of  rr-sidenoe  for   the  purpose 
of   inforaing  his  wife   that  he   would  b<?  aLl(^    to   keep  an    evening   en- 
gagement  which  he  hj>d  pT'evioualy  mf»de  with   her,      <jn<ier    these  cir- 
ounRstnnoes   it   cannot  be  said   thnl    the  trucK    'm©   bein^r   operated  by 
defendant  «t   the  tlm«   it   ran   «Hf«ln9t  plaintiff,      ?h«   truck   was  not 

then  beirjg  opernted   In   the  course  of   t-hp    ^rlv^r's   e.f>ploy»ont   or   in 
the   tvuainiess  of    def  enda- 1 ;    it    thc>''?-fcr«?   fpUtma   thnt   defwdara   ia 
not   liable   in  an   sction  for   dara-^ces   resaltin^t  from    the  driver's 
nejTlif;«nce. 

The   instant  case  on   the  phase  now  buing  disoueaed 


and  upon  wnleh  our  dooision  reato  Is  iia»lo£Ous   botii   in  la'«  and 
fact    tc    the   situation  of   tfte  pnrtieo  in  .^gBzatcwski   v.   i  ecj:--Xe» 

£•  i.*  L  £,•  £2.«»    ^^®    ^^^*   *PP-   ^^^»    i"    *diich  ft  petition  for 
further  reriwr  by  oertioTRri  wao   denied  by   the     Supreme    court. 

We  refrain   from  furtner  diecueeion,    but  rest  con- 
tent 'ffith  referring  to   the  ;'t8»g_atkowaki   cpe«   »upr»  for  the 
reasons  nn<J   authority  upon   which  we  base   the  conclusion  at 
tAileh  we  huTe  arrived  in    this  ease. 

The  JudjfToent   cf    the   i-luperior  court    its   reversed 
with   n   finding   of   fmct, 

Rsnr»»8iD  viTH  wifmim  o?  tact. 


9»i>'5TlJJ' 


290  -  24641  PXHtlKG  OF  FACT, 

?h(?   court   firid©  uo   an   ultlKntf*   fr»ct  that,   the   le- 

fenriant   did   not   oterate  cr  rm^'.ntn^  th*  ftuto   truck  in   TU«»stion  at 

the   ti»e   of    the  ftooid«nt   nnd   injurv  to   rlalntiff  act   out    in 
the   declfSTJ^tion  and  tnch  ccunt    th«»reof. 


6   -  237C3 


jmr^ 


Appmllftea, 


V*.    ^ 


WOHKJCRS*    UKIOH.  et   nl ,    (DcferpAnts) 

and 

\ 

AaH-MAro"Bir-RA.B  ^OkJl'AHY  #1   .«  .  , 
\    Appelle«f, 

"•       \ 

VifCHKIKS'    TiTflOSf  et  fil.      (DffenaB.nt») 
In  the  aiatter  of   thf>  confp/s^pt  of 
Apt«lV^«t» 


1, 


AIVEAL   IHOii 

ClHClilT   COUi«T, 
COOK  COUFTY. 

14  I.A.  627 


KR,    JUaTICK  M08UHS1.Y  D(K3.iyWK2>  7K1  OPiUiON   0?  TRU  CDUJn*, 

7hl»  l8  one  ef   the  contecapt  oases  «lil«ii  w«  h«vs  r«» 
fsrrsd  to   in  our  opinion  tiiiii   day  filed  in  ons*  No.   257v')6,      *fhnt 
ws   there   SAld   ^is  to    tiie  cirousiutances  nnd   tuQ  1<£|K»1   pr«)i  ositions 
involved,    aypliea    to    tJrie  cnsc  of   Uiie  app«ll»«t  *^"«i  i»  adoptsd 
as  part  of   this  opinion, 

i>«8aitt  jA«rMl)»uaj  iu  charged  with  hftTing  violated  ths 
Injunctions  by  going   to   the  nome  of  fmy  Arrill,   an   employe,   and 
assaulting  her  for  the  purpose  of   intimidoting  her   into   leaving 
the  ewploysifint   of   one  of    the   complainnnts.      rhat   nppellant   did 
Visit   the  hnaee  of  Hay  April  I    i«  ocncffded,    lout    th?^r«'   is   no    evi- 
dence that   she  hnd  nny  knowledge  that   this   »ct  »imount'='(l   to  a 
violation   of    the   injunctions.      She   anys    shr-    ices  not   understand 
either   tlie  llriKliah  or  the  iolish   Istngupt-e.      ->oubtl«a8   she  un ier- 
stocd  frcw   speeches   that  sosae  kind  ef  an  injunctional   order 
rslative   to   the  strike   eituntion  )rmd  been   entsred,    but   there   is 
no   evidence  whatever   that   she  had  knowledge  of  wny  iniUbition 


A.I  ^  I 


ef   calling  at   the  homo  of  Kay  April  I    or  tmy   cf  her  other  frionds, 
Thtt  t«0txfi.ony  oi    tki«  allegtd  asiiault  Is  in  uopeleaa 
confliot.      Upon   th«  occasion  of   tke  call  Btmm  six  or   eight   other 
girls  caaa«  with  appellunt  to   see  and  talk  with   the  Aprill  girl, 
£ih«  anya   toat  appellant   threw  didiies  at  her«   also   that   the  other 
girls  threw  aiabes,      Hhft  Inndlady,   who  was   in   th<?  rooa,    teatified 
that  she  did  not   see  who   threw  or  broke  the  dishes.     Her  descrip* 
tlcn  of   the   squabble  ainong   the  ^irls  was   that  "they  were  licking 
««ch  other,*     Appellant   testifies   that  on   the  occA»ion   in  qa«»e- 
tlon  9h*»  called  on  Ray  Aprill    for  the  purpose  of  talking   to  her 
in  «   friendly  manner;    that   she  did  not  nsk  hnr   to    «top  *rork,   nor 
throw  dishes  at  her;    that   Pay  had  been  hftr  friend  for  two  years, 
aifid  that  when   ahe  had  cjisised  her  at  the  union  meetini^s   she  went   to 
find  out  whet   the  natter  was. 

The  oencluaion  of   Uie  court  was   that  appellant  wma 
guilty  of  vQtif^tt   and  she  was  coja»^tted  to  imprisonment  in  the 
County  jail   for  a  term  of  sixty  uays, 

A  sajority  of  thia  court  is  of   the  opinion   that  in 
this  conflict  of   testii^iony  it  cannot  b«  said  it  was  satisfactorily 
•stablished  that  appellant  ooamitted  the  assault  clai^aed.      Id  the 
absence  of  evidence  corroborating  the  t«»etiaony  of  pay  Aprill, 
and  in  view  of  the  definite  denial  by  appellant,    the  finding  tixat 
•he  was  guilty  cannot   stand,     ?he  Judpient  of   the  court  is   there- 
fore reversed* 

uv,  justio*  Holdoa  dl«««iita. 


«(4«il 


?,n  i, . 


•  fc' 


OS 


9   -  25707 


JAUJES   8.    0*BRiEK   ©t   «1 . » 

Appelleea« 

vs. 

•3i«5RK13ia»    WICK  et   ftl .    (I)«f  endantB) 


and 


AiiH«KAr)T)ES«HAE  ^Cfc'lAHY  et   nl,, 
\       Appellors, 

M)RKHtS'    UKlCKetYl.      {T>ef©ndB|ft») 

\ 
m   thff  matter  of  tii*  ccn tempt 

jbpellRnt. 


»«.  JUaTICJE  Ue-MK 


Al-I».FAI,  FliOir 
CIHCl-i'r   COUHT, 
COOK  COUKTY. 


214  I.A.  62 


f»¥ 


4 


WXiVfllfiD  Tia  Ol^IlsiXOK   OF   THK  GOUKT . 


This   ia   one  of   the   ccnte.'^^pt   caoea   vjiiich  we  ii&TC   re- 
ferred to    In   our  opiriJLon  thla   day  filed   In   case  ^c.   .^37c5.      v/hat 
«•  th«re   «aid  aa   to   the   cirou   otances  ond   ti.e  legal    rrovcsitione 
Involved,   applica   tc   the  case  of   this  appellant  snd   is  ndcpted 
ae  psrt  of  this  opinion. 

li«7.ie   T)orfiB»n   is  chftrfTed   v:it»    pic>;«?tinf-   and   with 
having  assaulted  a   police  officer,      n.p  court   found  her  jp-viilty 
and  eentenced  her   to  a  term  of   ten   i^nya   in   jnll,      A  police  of- 
ficer testified    that  on  »  J  ary  noe  warrRnt  he  Htteripted  to  ar- 
reet  aj:'P»ll8nt ,   a»   directed  by  one  of   the  ccj^i :lf»in?mta«      The 
officer  aaid   u/ie  was  not   doing  anytliing  at    ti.^e  tiwe.      '^hcre 
was   tcstiinony   tnat  when    tiie  police  officer  Sittcaptisd   to  nrroat 
her   she   resisted,   and   tti^.  officer   i»a.vs   ujue   tttabbed  hii:^;   ^itn  a 
hat]  in.      Other  officers    •resent   di.d  not   8ef»   t/.c  alleged   Btabfcin/?, 
and  it   is  denied  categorically  by  ajpell&nt.      .^he   testified   that 
■ha  always  wore  a  cap,   witiiout  any  hatpin,    nnd   tnrit    ahe  h&d  no  pin 


at   the  tiise  of    ti*c  ftllegncl  aoaauJt.       'ii«  noat   thnt  c«.n  be  rte- 
ducttd  froffi   tfie  teatimony   la   tiiat  Rpxellant   was  upon   the   otreet, 
«]a«r«  ahe  said  she  aupioaed  ttue  had  a   rl^ht   t.c   be  nnd  Uiat 
peaceful    jioketing  was  not  forbidden;    tnat   >i»iiei>   cne  cf    the  coi£- 
ploinants  asked  the  officer   to   arrest  Jtier,    aiit*-   ««»   doing  notuing 
at  the  time  so  ttrr  «s  the  officer  knew;    that   t?i*»r<»  yjftr^  some 
sorlmnageo  Ta<»>twe<»n   t,h«  office^re   and  a  nujr.bei*  of   the  girl  8,    dur- 
ing which   one  of   t,he  offioj^rs  wwe  Jabbed  wlti;  «   hatpin,    but  by 
ehea   is  uncertain.      In  view  cf   the  er.iphatlc   denial    by  aj-r  pliant, 
and  th«;>  ItxcV   of  eTidenoe  in  this  regard,   we  held  thst  the  ah»ri?a 
of  assault  upon  the  officer  was  not   sustained. 

The  puniahinent  by  iisprlacncient  was  evidftrtly  im- 
posed by  the  court  upon    the  Rsaw^-ption    that  {tpxellstnt  rms  guilty 
of  assault,      as  we  hold  that   such  guilt  ns.ti  not   e^tabliBiaed,    it 
would  follow  that  the  jenaJty  should  alao  be  set  naiAe,     ?or 
the  reasons  incnicated  the  ^udga&ent  of  the  Circuit  court   vtiil   be 
reversed* 

Ky«  Justice  lioldoa  dissents* 


»1g 


«•- 


3a 


10   -  23708 


JAl'FS   £3,    OJ^RIICH  et  ul . , 

Appellees, 

vs.  \ 


i.'CIiKKRS»    UHIOK\et  el,    (aefencmnta) 
\ 
and       \ 

AaH-WABDiai«.RAJ£  CSf-ypAHY   et   nl  .  , 
AppellePB* 


▼  ■• 


IKT/.KRAT  lONAJ.  3.ADlfe'a»    CAHJ:KnT 
WOfiKFKS'    URIOK  «t   ^1.    {defendant 8 

In   the  Eiatt«r  of    thi  oonte;rpt   o 
tm'A  KUKIM,  \ 

AppellAnt 


AriT.Al.    T--ROI.* 


CIHCtrlt  COiniT, 


COOK   C01I7JTY, 


4I.A.  628^ 


kK.   JU^TICX  MoSURIsLY  2KLIV1R3SD  THE  OPINION   CF   TllS  COURT. 


This   ia   one  of    the  oontempt   caaeo    Thich  we  hnve  re- 
ferred  tc    in  our  opinion   this   dny  filed   in   csee  ^o.    <o3705,      aiiat 
we  there  enid  as   to    the  ciroumetnnceB  and   th©  legal   propcBitione 
involved,   Applies  to   the  case  of   thie  appellant  «nd  ia  adopted 
as  part   of    thla  opinion. 

Fdna  Kunln  wna   nn   »:Wiploye  of   •■^v^  of   thp   complainants. 
She  went  out   on    strike   on   Tobruftry  15th,    ^nd   in   m   petition  filed 
February  liBth   she-  tyna   ohwrged  with  having  viol»t*5d   the   in  junctional 
orders  by  picketing,    calling  a  certain    employe   "ecab,*'   and  as- 
saulting  one  Hoee  Jfigav,    an    «iaploye,      Hhn   court  adjudged  her  guilty 
cf   ccnt&'!>pt  and   sentenced  L&r   to   iBtprisoniQent   in  jnil    for   fifteen 
dayi» . 

Yherc  waa   tt'stiaony   tending,    tc   niiow  that  on   February 
Sltt»   as  K08«  Sgaw  was   returning  froni  work,    apjellanL   called  her 
and  enother  Kirl   •scabs,"   and  kicked  !>ose  Egav.     App«?^l8nt»8  ver- 
GicD   wae   that   aha  nada  the  alleged  reeinrlc  concerning  one  of   the 
girls,    but   that   this  was  oinde   tc   a  friend  with  wuon   she  was  walking. 


and  was  not   intended   to  be  J^nard  by  anyon«   el»«,     },«r  te»ti::cny 
!•   •uptorted  by   that  of   tii©  friend,    and  tcg«ther   thev   deny  that 
appDllvAt  kioiced  one  of   ttxn  girls.       Vhnre  is   evidenoe,  uoverW, 
of  «o««  Rlterocttion  euaong  the  girla,   but  it  id  very  ind.«flnltt  as 
to  vdio  were  the  A{r>gresaora.     Vhere  in   »oi&^i  eviatinoe  taat  appellant 
waa  picketing,   but  this  eewts  to  hnre  been  at  u   lioitt  before  the 
Injiinctions  were  issued.     '*^e  tiiink   the  court  waa  influenced  by 
evidence  conc<?min^  general  &cts»  of  picketing,    intimidation  and 
Tielence,    comAitlBd  on  Februnjry  15th  nnd  16th,      Buch  conduct  on 
the  part  of  nppellftnt,    even   if  proven,   could  not  be  considered  ai 
viclrstlnfr   the  injunctions  of    '^ebrunry  17th, 

f«  hold  that   the  evidence  ia  ineufficient  to   auetain 
tbr  chn  rr©  th»t  apjellant  oalled  other  cmployea  opTrobrioue   epi- 
thets,   »\tcb  ft8   "soa'fca,''   CT  rtnn  the  af^Kresaor  in  any  aaaaulting. 
The  Judp.nient  of   the  Circuit   court  will    therefore  be   r«*v«r8ed, 

Uv,   Justice  HoldojKi   diusents. 


11    -  2370« 


Aj>p«ll€e», 


V  App«lltt««* 

■S^OHK^a*    ltr.'l6{J   «t  nl,      (D«|^ndi«nt»J 
In   th«  mutter  of   the  oen%l»ipt  of 
Appelant. 


A|--£'KAI.    FB(ai 


elite  LIT    count, 


COOK   COUSTY. 


Wlant.  -<?  I   4    I  Ti^     g  2  g 


a. 


un,  jUiJTics  Koawm.Y  driiv^jrid  tki  of ittio??  of'  ?fs  cowirr , 


thi.9  !•  ©at  of  the  eonterkpt  etiata:    ^aich  >¥e  hf-ve 
referreo   tc;   in  our  opinion  tnie  any  filed  in  caae  'c.   it370i), 
Wh»t  we  there   sitid  aa  to   the  cirousetencee  and  the  lefici] 
propeeiticns  involved,   appllee  tc  tiie  ease  of   taie  Mj;>cllant 
an<i  le  adopted  ae  part  of   this  opinion. 

Appellant  LlKsie   wexler  witii  othere  went  ©n 
•trlke  yebruary  15th.      i^e  wae  called  the  "First  i.ieut^nsnt" 
of  SelAnan.      In   the  petition  filed  on  yebrunry  21 »t  she  was 
ohftrg«d  with  having  advised  plcketinij  and,    in  general,   direot- 
Ins  the  plcicetinf-  activities  of   t'n*^  ^?irle.    in  violation  of   the 
injuncticno.     Thft  court  found  her  guilty  of  conte:%pt  and  een- 
tenced  her  to   thirty  <*.i»ys  in  j«il. 

The  evidence  tends   to    sho-i  tliat  np^ellKnt  was 
chalm^an  at  the  8trik«»  iae#ting  on  Februnrv  30th,  ftt  which  at- 
pell  ant  aeidman   spoJke.      ab«  seetas  to  hny«  hnd  8up«?nrii?icn  over 
the  Btr iking  girls,     en  this  evening   ahe  tcld  them  tant   tnoy 


8^, 


ihould  picket   In  pairs;    that   they  sJiould  a.ot  paaoafully  and 
without  violence,    or.   s'^a  one  witness   s«ia,   they  were  "to  oon- 
duet  thefi^Belvea  nicely."     Appellr^nt    >daiit8  that  she  did   eay  to 
the  strikinf?  <!<irls   thst   they  asight   talk   quietly  and  decently 
te   fonser  shop»Riates  ahout  Joining;   the  strike.',    Tiiile  at  the 
muse  tijae  cautioning  them  not  to  a  preach  »nycne  in  greater 
aambers  than   two,      oUch  conduct  «»«3  beyond  any  doubt   in  violA- 
tion  of   the   tcrsa  of    the   injunctions.      It    ie  a  fair   inf«^rence, 
however*    that  nppelli^nt  believed  it  would  be  lawful    for   the 
strikers  to   conduct   thwsaselves  in  the  manner   ahe  directed. 

The  only  question,   therefore,   for  our  considera- 
tion ie  whether  appellant   should  be  punished  by  iGprieonaient 
for  thirty  days,   when  her  endeavor   in   the  joatt«>r  waa  to  have 
the  girls  conduct   themselves  in  an  orderly  tmd  peaceful  cmnner. 
A  Majority  of   tne  court   ia  of   tiie  opinion  that  while   the  in- 
fliction of  a   fine  aiiglit  have  been  justified,    under   the   cir- 
eumstanees  punishisent  by  iraprisoruncnt   is  excessive,     the  ia» 
presaion  ssade  by  the  evidence  is  that  her  motives  were  for 
peaceful   and  orderly  conduct,   and  we  hold   tn«t   tiiis  disposition 
•heuld  have  great  wei^^t  In  fixing  the  penalty,      «e  cannot  a^rree 
with  the  ehancellor  that  her  actions  deserved  the  penalty  of 
imprisoruaent,    and   th*^^eforc»    the  order  of   corostltssient   v^ill  be 
reversed. 

Vr,  Justice  Holdoat  dissents. 


13    -    23711 


JAKX8  S.   0*BRIKN  et  a1.. 
Appellees, 

▼  8. 

\ 

IHT?IRKATI0X'AL   LADIES'    GARMENT 
l/onrmQ*    m^on  et   nl  .    (nefendRnts) 

.  \ 
and  \ 

ASH-KADDIH-RA^  COWPATIY  et   r1  . . 
Appellees* 


VB, 


IHTlKTrATIOKAL  LAt)I18»   GABMSHT 
WORKERS'    URIOK   e\  «1 .    (Defendants) 


In   the  matter   of   ^e  dontonnpt   of 
&Ml>  liAISDLEkAB,  \ 

Appeiaant. 


.y 


WiS.  FROM 


CIRCV)!-"   GOimT, 


COOK  COUKTY, 


Un,   JUiiTICB  McSUEaY  MLIVKKi:;!)  TlIS  OPINION  OF  TiDi  COUHT . 


nils  Is  one  of  the  contempt  e»t#»  srliiali  ws  lusT* 
referred   to    in   our  opinion  tals   day  filed   In   case  Vo ,   23705. 
What  we  there  said  as   to   the  circumstances  and   the  legal 
propositions   involved,   applies   to    the   case   of   this  appdl«nt 
and  is  adopted  as  pnrt   of   this  opinion. 

Appellant   saa  Handleman  was  charged  with  being 
Implicated  with  ^$an  Schuester  in   the  assault  on  I«fferraan, 
referred  to    in   our  opinion    in   the  achufinter  case,    No,   ii3710. 
Upon  hearing,    Kandleiaan  was  adjudged  in   contercpt  and  sentenced 
to   a   terai  of   five  months   ir.  Jail   and   to   pay  «   fine   of  j^lOO, 

tfe  have  already  narrated  the  occurrence   in  o\Jir 
opinion   in   tne   ■iohuc;Mtfer   case,    ana   it    is  unnecesaary    tc    r*;;   eat 
it  here.      The  points  made   in   that   case   are  also  iaade   wiUi   r<rf- 
erence  to  Kandlwian,   and  what  ws  have  said  in  consiaerxnj.    taea 
is  applicable  and  controlling  in   this  ease. 


There  is    eonafj  question  rni8«d  as   to   the  identifica- 
tion of   i;andl«jroan,  but  l^^effermnn,   who  kn«w  botli  achueater  and 
HRndleraan,    testified  as   to    the  uresnca  and  assault   of  nandl «man 
jointly  -with  Schucater,   and   this  tpstiraony  is  not   contradicted. 
Handleman   cUd  not  contradict   the  cVif»rge   that  he  kn«»w  of   the   in- 
junction.    The   eviJencs   sho^s  that  ho  was  teen  at  union  meetings 
where  it   wae   discuased,    and  in  view  of  all    of    the  circomatancet, 
including  the  conversation  with  1  eff ernian  ioHaediately  prior  to 
the  assault,    there  remains  no  rooju  for  doubt  that  Htindl etrian  as 
well   as  achueeter  was  fully  infozaied.   and   that   the  purpose  of 
both  of   them  was  by  int iiGldaticn  and  brutal  violence   to   force 
Fefferman  to  cease  working. 

The  finding    that  Bnndlera«n   v/as  guilty   of   conte/<ipt 
is  fully  justified  from  the  evidence,    and  the  seriousness  of 
his  offense  deserves   the   sentence  of  puniahiment  which  he   re- 
ceived.     The  judj-inwnt   is  affirmed. 

AFFim.'ED. 


9»    rUUM»i 


X4    -   23712 


JAMXS/S.    O'BIUEH  et  al , , 

Appellees, 


\    ■'■• 


IHTlihKAffiGKAL   LhTiiaS*    GAmVS'i 
•s'0HK:sR3\   UTUOH  et  fcl.    (Defendant a) 


Appellees, 


IHTII^NAT I CBa\  I,  A75l.-t3 '    G  *J 'I  v  :  f 
WOnjTKRS'    UN  1 01  et   al .    (Dcfend^ta) 

^  / 

In  the  matter  0X    the   conter;pjr  of 

Appell»|rt. 


Al-pr-A).   FH014 
CIRCUIT  COURT, 
COOK   COl'NTY. 


^14  I.A.  ^1> 


7 


*ri,    JUSTICE  iao;^OTEXY  W3AVJ&HKX)  THE  01'IN10»^   OF   THT'!  COUKT, 

T^ls  itj  one  of   the  contempt  cases  v/ui^cii  we  nave  re- 
ferred  to   in   our  opinion   this   day  filed  in   case  i'O,    23705, 
Vhet  we  there   said  a»   to    the   circu)aatance8  and    ohe  legal   prepo- 
sitions  involved,    applies   to    the  cAse   of    this  appellant   end   is 
adopted  as  part   of   this  opinion. 

Appellfint  lizxie  Zielke;  was   another  gnrroent  worker 
triitt  went  on   strike  February  15th,      She   received  toy  sail    p    copy 
of    the   injunction   issued  on    February  17th,      Subsequently,    en 
March  26,   1917,   her   employer,   I.ee   3ohwpi"tx,    filed  a   petition 
charging  her  and  ether  pirls   with  violation   of   the   injunction. 
She  was   found  guilty  of   contempt  and   sentenced   to   ii/iprisonment 
for   thirty   days   in   the  Cook   County  jail. 

The   evidence  tends    to    show   that   during  the  period 
of    tJrie   strike   tnere  was  much  noisy  talk  between   the   striking 
girls  and  those   regaining  at   work.      Uaaes  were  called,    but 
by  wncm   the  confused  t(rst.t.mony  makes   it  almost  Impossible   to 
determine  with  certainty.      Appellant  Lizzie  21elke   denies 


posltlTely  any  acta  of   violence,   altJiough  she  does  ad';;it   that 
3h«   took   aome  part   in   the  intcrcnarige  of   talk  b'ptwecn   th«  girla, 
of   course  tfiia   is  iiigiily  probable,    as    the   evidence   Oi.ows   that 
there  waa  a  Inrge  number  of   illiterate  twirls,    speaking  a  foreign 
lanftiiRfce  and  of  more  or  leaa   excitable   diBx'oaition,   ■rh.c   were 
■eeting  upon   the   streets  and  naturally   talking  acout    tjae   situa- 
tion.     There  ie  no    convincing   eTidenoc   that   appellant   comniitted 
any  acts  which   would  call    for  the  invpcaltion  of  a  jnil    sentence. 

The   ftvi'lence   a.;pv?53  bevond  question    thft   "preljRnt 
«»8  a  participant   in  pcoc^ful    picketing,   and   tc    that   extent  ^irai 
In  disobedience  of    the   injunction. 

There   In  o   feature  in   tbia  cnse  applicable  nlso    to 
the  cases  of   three  other  girla,    appellants.      As  v/e  have  said, 
these  girls   were   employed  by  Lee  3ch«artx;,    .Upon   receiving 
copies   of   the  injunctional   order   secured  at   his   instance,    taey, 
being  uneducated  and  not  inforoied  as  to   its  purport  and  meaning. 
Inquired  of   uch^vartz  as   tD    what   they   should  do.      he  tcld  them 
that   the  injunction  was  not  itieant  for   theoi   and   that    they   should 
pay  no   attention   to   it  and  should  forthwith  bum   it,      it   io 
evident   that   3chwarts  was   extremely  anxious   to  have   the  £;irls 
go  back   to   '■tork,    and  was   trying   to   conceal    frora   thein   that   any 
restraining   order  had  been  obtained  by  him,   he   did  not  post 
copies  of   the  injunction    in  any  conspicuous  place   in  his  prer.i- 
see,    but  posted  only   onf,    in   a  rrindow   some   diat^noe  frors   the 
street   pnd  facing   on  an   alley.      It   ia   clear   that  ke  was  at- 
tempting  to  maintain   friendly  relations  with  hie  employes,    in- 
cluding appellant,    snd   to  this    end   waa  not   only  wil    ing   to 
have   them  believe   tliat   the  injuiictAonal    order  did  not  apply   to 
theoi,   but   directly   so   informed   them.     There   is  good  reason   to 
believe  that  his  desire  was  to  use  the  injunctional  order  only 
as  an   instrument   to   coxiipel    tiie   employes   to   return    to  him. 


,M 


W0  hold  that   thia  is  a  ens*  for  the  apillo^tlen  of 
th«  principle  stated  in  Cyo,   vol,   9,   p«c*  25,   that  "^ere  the 
contempt  chnrged  is  the  result  of   the  advice  or  consent,    direct 
or   implied,    of   complainant,    tyiia   is   n   sufficient  justification." 
Cases  apply inr   thia  principle  are  I'oloogibe  v,   Dupree,,   50  Gs , 
338;  teatter  of  Arkenhurgh.   15  :  iac.    (K,   Y.)   416;   Com,   v.   lard, 
5  la.   CO.   Ct,   479;    Jones  v.   l- ay  rant.   Harp.   Eq,    (S.    C.)    180. 
achwarts  having  for  his  own  interest  misled  appellant   into 
Relieving   that  peaceful  picketing  was  not  forbidden    to  her,  he 
is   in  no  position  in  equity  to   seek  to  have  her  punished  for 
this.      Under  such  cirouju stances  the  Judf^^ient  of   the  circuit 
Court  should  not  stand,   and  it  is  reversed. 

IfT.   Justice  lloldoffl  dissents. 


15    -   23715 


Appellees, 

\    "• 

WRKJSt^'    UHIOM  «t  al.    (Def enciajril^; 

\amd 

ASH-liASia^-RAa  CCii-Ainf   et    ftl., 
*^  Appellees, 

\ 
IHTn'NATIONAliiLADllw'    GAJifc};:!!'! 
WOKKyJ^a*    UiaOft.  et   al.    (Befen/nnts) 

■     \  I 

In   the  m&ttcr  OK  the  eontenjpt  of 


Ail-}?;AI.  KiOM 

CXKCUIT  CUUHT, 
COOK  COUHTY. 


V^Appella 
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IfR.   JUSTICE  McatfRKT.Y  t>EIIVlR3?D  TKK  O^IWION  Of  TH^s-  COURT. 

Thia   la  one   of   the  contempt   cases   v?hlcH  wfi  have  re- 
ferred  to    in  our   opinion   triia   day  filed  in   or^se   no,   23705,      '0hM.t 
we   t>iftre   said  as    to   tuc  circumatanees   unci   tne   le^al    propositiona 
In-volved,   applies   to    the  case  of   this  appellmit  Ui.n<l  is  adopted 
as  part  of   this  opinion. 

Appellnnt  Prancea   Schmidt  waa  one  of   th£   three  f:i^l8 
referred  to    in   the   caee  of  lizzie  Zlelke,    to,   23712,    opi:;ion 
this   day  filed,      alxe  waa   found  guilty  of   contempt  and   sentenced 
to  twenty   daya'    iffipriaonment   in   the  County  jail.      What  la  aaid 
in   the  Zlelke  cnse  oa   to    thf)  conduct  of   the  ftirls   is   nptlicable 
to   thlQ  c»Be.      There   la  no   convincing   evidence   triat   irancea 
Schmidt   WHB  fTuilty  of  nny  aasault   or  violent   conduct.      She  denies 
that   she  indulged   In  nny  vilr  nomea  or  threatening  talk,   aa 
Charged,    althoup.b   it   is   trup   that   ahe  wna   on   the   atre^ta   and  may 
or  aiay  not  have  been   picketing. 

What  we  have   aaid   in   our  opinion   in   oaae  ^^o.   23712 
concerning:   the  conduct  of  i.ee  Sciiwrta   la  applicable  here.      Tiothing 


.<  X  i. 


serious  vma  proven  Rfe-sinst  ©.ppellnnt,    nnd   if   it   could  be   asid 
that   she  disobeyed  the   injunction  by  picketing,    she  was  mi  sled 
thereto  by  her   employer,    Schwartz,    at   whoae   iriBtance   she  was 
found   in   conte;T)pt,      The  judfioent  Pfainst  her   canrot    at.«.nd   and 
It  is  reversed* 

Kr.   Justice  Hoi  don  dissents. 


iaalM^itk  nevotc^  »miv  «uoii;^b 
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JAMIS   S,    O'BRIEN   et    al , , 

Appellees, 

vs. 

I1ITET«'.ATI01HAL  LADIES'    GARMSMT 
WORKERS'   UHIOK  et  al .    (Defendants)  / 

and 

ASH-JiADDEN-FlAB  COMPANY  et   al.,    / 
Appellees, 


▼a 


.  \ 


IHTiaiKATIOT^AL  LADIKS'    GARltEKf 
*CRKT3?3»    UKIOK  ^%  al  .    (Def  et^«iant8) 

In   the  matter  of  the  contenipt  of 
KARY  LEVIH.  / 

Appellaiit . 


AllEAL  PROM 

CIRCUIT  COURT, 
COOK  COUNTY. 
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KiR.    JUiJTICE  MCSUKISLY  DELIVERED  THE  OtIKION  OF  THE  COURT. 


This  is  one  of  the  contempt  casss  which  we  have 
referred  to  in  our  opinion  this  day  filed  in  case  Eo .  25705. 
Ihat  we  there  said  as  to  the  circumstances  and  legal  propositions 
inTolTed,  applies  to  the  case  of  this  appellant  and  is  adopted 
as  part  of  this  opinion, 

Xiary  Levin,  appellant,  is  one  of  the  three  girls  re- 
ferred to  in  our  opinion  in  No.  23712,  the  Zielke  case.   She  was 
found  guilty  and  sentenced  tc  a  term  of  twenty  days  in  jail. 
There  is  no  evidence  of  any  serious  unlawful  conduct  on  her  part. 
She  was  one  of  a  group  of  girls,  all  of  whom  were  indulging  in  a 
good  deal  of  wrangling  and  talking.   She  denies  some  of  the  !iiore 
flagrant  things  charged.   It  is  clear  that  in  the  confusion  it 
would  be  almost  impossible  to  deterrxiine  definitely  which  p^rticuXar 
person  said  any  particular  thing  or  did  any  particular  aot . 

I'ioketing  of  the  schwarts  place  is  adn^itted,  but  his 

conduct  with  reference  to  the  injunction,  and  his  advice  to  ap- 


lii 
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pellant,    siiould  prevent  kis   aeekint;   the  aid  of   the  court   to  pun- 
ish her.      What  w«  have   said  on  thia  point  in  our   opinion  in  ]<io, 
23712  is  applicable  here.      These  reasons  must  control.        The 
judgment  against  appellant  is   therefore  reversed. 

REVERSED. 

Ifr,   Justice  Iloldom  dlasents. 


.iitOw 


17    -   23715 


Ajpelleea, 

WORK?^S«    imXCir  et  ftl.      (Defendants)/)        Aiir?ja  imcn 

) 


A$I!-FAJ)D-ei?i'^AB  CCri'A?rr  ot   nl., 
Appelleea, 

s 

fORKBliS»    U?TIOlj  et   nl,    (lief erid^nta)         )) 

) 
In  the  matter  i||f   the  ecnt#s)»t  of 

AFpellm 


COOK  COUNTY. 


\y 
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Un,    JUiaTICE  KoaURKLY  BKLlVERKD  tHK  OIIKIOH  OF  TET?  COU!>T, 

Tiiia  one   of   the  contefflpt   oases   milcii  we  ivave  re- 
ferred  to    in  our  opinion   tnis   day  fxXed  in  caae   To,   237u5,       thtit 
we  there   aaid  as   tc    the  circu^iStanoes  and  the  legal   pro;  coitions 
inYolved,    apiillea   to    the   onae  of   this  appellant  and   is   ndcpted 
»■  pstTt  of   this  opinion. 

Appellant   Pcae  Blank   is  one   of   the   three  firla   re- 
ferred to    in  our  opinion   in   the   Zielke  caao.    To,   2371  ii;,      dh(>   wss 
adjudged  guilty  and    sentenced   to   a  tenri   of    t-venty   dayo    in   Jail, 
VhAt   we  have   snid   in   our  opiviion    in   th<»   ZielVc®   oaac   le  applicable 
in   every  particular   to    the  cnee   of   Rose  31ank.      3he  was  guilty  of 
no   violent   conduct,    tmd.   the  rao^t    that   is   oharp-ed  is    eoine   threaten- 
ing   talk,      Thia   is   denied  by  her,    and   she  is   corroborated  on   this 
point  by  other  witnesses.      As   we  have  said  with   reference    to    those 
other  OHses,    the  evidence  showa   that  there   eas  present  on  the 
street  a  group  of  excited,    illiterate  (Urle  of  foreign  extraction. 


1^   T'  I-  ^  ^ 


ano. 


not   speaking   th«  Kngllgli  linngunge,    and  of   Tf-rioua   opinions  as   to 
th«   striks  aituntion.      Such   persons    ^rould  naturally   indulge   in 
excitable  and  noisy  talk,    general   in  its  nnture  nnd  pnrticipHtsd 
in  by   r^verybody.     "/e   do  not   think   that  »ppellBnt   should  be  pun- 
ish«>^  by   iraprisonment   for  net   rfsmnlning  silent,      :>h«  iwis  J>rob«bly 
pick(»:tinc»    nnri   in    tnis   reapect  disobedient  of    the   Injunction, 
QkLt  was  ono.  of   triose  whom  schwarta  had  advised  to   dissregnrd  the 
injunction  &3   it   did  not   apply   to  her.      The  rc^asona  riven   in  our 
Opinion  in  case   io.   <iii7li  as   to    UiQ   effect   of    the  attitude  of 
Schtrartz  control  our  conclusion  here. 

The  Judgment  of  the  circuit  uourt  iu   reversed. 

kr.  Justice  Koldom  dissents. 


f" 
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SLIZABJiXH  J.  J^OlLAB, 

\     i^pellee, 

"•     \ 

CKICACO   CITY  HAli/AY   COliAKY,^ 
and  CAIJit<'!?  A.   :iCltrr?i   CJ'ICAGO 
RAILWAY  COk>AT!V,    \ 

vApp«aiai 


\ 


Afl'EAl.   TROII  aUJi'TJIOR  COURT, 
COOK  COUNTY , 
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WR.  jtisTic*  M«3vmia.Y  vm.inmm  urs  ori>fioH  o?  t^if  court. 


¥ 


l^laintlff  r(H:«!iv0d  Injuritts   througii  a  oollialon 
^•tvvta  an  ftute^sobila.    in  v^hlch  the  vaa  riding,   And  a  c»tr«et  oar 
of  the  defenaants,     tihe  brought  «uit,   fixinii^    the  ad  daatnuai  at 
#5,CCC«    v^rhich  u|on  the  trial   wa«   Increaaed  to  <^10,GC0.     aha 
had  a  verdiot  for  #&,000«  upon  which  Jud^^ent  was  «nt«r«d; 
dafandanta  aaicttiiat   tiiis  be  reTorsad. 

Tlie  aacidant  happened  about  nine  p.  b*.   on  April 
l'<it   X91^«   on  H  clear  evening*    «rhen  the  moon  was  nearly  full    and 
llluaimitinii?.  the  «ur rounding;*.     The  poroona  in   the  autcmobiXe 
were  a  yt.  Berry,   driving  the  machine,   and  in   ths'  rear  seat  his 
wife,   <r7ho   died  before  this  eaae  was  tried,    and  his  raotht^r,   fi^ra. 
Kollan,    thfi  rlaintiff.     They  were  going    veat  on  93rd   street,    an 
taat  and  west  street  In  Chioago,   and  were  looking  for  a  north* 
bound  paved  atraet  uron  which   they  could  rrooe^d,      Herry  was  not 
faslliar  with  the  neighborhood,    for  !%ft«>r  passing  chappel  avenue, 
a  north  and  south  street,  he  eeceis  to  have  been  of  the  opinion 
thPt  he  was  going  in  the  wrong   direction,    ^nd   started  to   turn 
around,     on  93rd  street  are  two   street  ear  tracks;    the  northerly 
earries  the  westbound  street  oars.     Berry   atarted  his  autcrecbile 
towards  the  In^ft,   and  when  It  was  upon  the  westbound  track*   headed 
somewhat  towards   the  southwest,   his  en^jine  "died,*      -rfhile  thua 
stalled  on  tae  track   tne  auto.T.obile  was   tttruui^    by  a  weatbound 
street  oar. 


Tlie  «Tld«nc*   t«r.(U   to   ahov  that   ther*  waa   sufficient 
lls^^t  for   th«  metOTmnn  to   ase   the  eutoaoblle   when  a  blook  awmy. 
The   contested  point  concern*   the   diataac*   the   street   oar  wk» 
from  the  Autufiiobile   when   liie   iijitter  became  stalled   upon   the 
iy»«k.     l^laintiff  •»  versicD  la   tiiau  the  atre«t  car  was   aotue- 
thing  more  than  a  blook  a«ay«     Thlo  would  t^lve  fM.ii.le  tisie  for 
the  rootoTKian  to    see  the  stalled  auto  and  to    ;dtop  ^itiiout 
strilcing   it.  ))efendants*    Teraion    1.^    tnr>i.   the  autuuioblle 

was  proceeding  westward  on  95rd  street,    nortii  of   the  westbound 
track*   and  when   the  street   car  was  about  2b  feet  ft way »   it   sud- 
denly turned  to    the  left  eoross   the   track,    where  it  stalled; 
that  altixou^h  the  street   c»r  was  KOin^   slowly  andi  under  control. 
It   was   too   nrnv   tc   he   etopyed   In   tii»«?   to  avoid  a   alight   colli- 
ston.     Ilaintiff'a  Terslon   is  supported  by  five  other    witnesses, 
four  of    them   dloiriterec-ited.  Their  stories,   whlls  not   entirely 

consiatcnt   in  all  details,    tend  to   support  plaintiff.      Ijefend- 
ante*   version  is  supported  by  the  testimony  of   th(>  uiotorRtan,   and 
only  partially  by  one  other  witness,    v?«o   did  net   eee  all   of   the 
occurrence,      in  taiti  condition  ol    the  record  the  Jury  could 
properly  find   that  the  defentiants  were  tvuiity  of   the  negligence 
charged  in   the  declnration;    indeed  the  prej ondsrancc  of    the 
te8ti:i.ony   is   so  greatly   witn  the  plaintiff   that  no  other  oonolu- 
aion  oould  reasonably  follovr. 

It   is   said  tiiat  plaintiff  tm«  guilty   of   contributory 
neglirtencs,    in  that  although   she   saw  the  approaojuing   street  oar 
seae  distanca  away  and  in  ausplc   time  for  hf»r   to  r1  Iffht  from   the 
autcroobila  before  the  collieion,    ahc  did  not  do   so.     "hia  question 
properly  was   left   tc   the  Jury.      It  cannot  be  ani.j   thftt  rlnintiTf 
was  ituilty  of  contributory  neplijence  as  a  matter  of  law,   and  tha 
jury  reasonably  could  find  that   she  was   in  the  exercise  of  due 


biiJ- 


9mx%  for  h«r  own  8iif«ty«   as  a  matter  of  fact,     Vhf  evidenc«   ahiowt  i 

that  both  she  «ndi  her  daught9r*ln-law,  iva.  Berry,   signaled  with  | 

their  handJcercUief s   tc    the  motorcar)   of   the  approaching-   cor,   and  j 

i 
oould  reasonably  assimc!  that  th«ir  signnls  wovild  b<?  iseen   in  the 

bright  wconlight.  It  also  app^are  that  Berry  was  in  hi*  e^at  in 

frcnt,   fittetaptin;;^  hy  the  uoe  of  his  eelf-atarter  and  e«sars   to  | 

start   the  autotnobile.      It  wight  move  out   of    the   d&na^er  line;  At  i 

any   inotent,    and  for  plaintiff    to  nave  att«»ptf?tl   to  ai  L/,ht  at 

this  tine  migjat,  have  exposed  her  tc   the  risk  of  h@ing  thrown  by  j 

its  sudden   starting.      Under  such  circuAt stances  we  see  no  reason  j 

to  disagree  with  the  opinion  of  the  Jury  that  plaintiff  was  not  j 

;i 

i 

guilty  of  contributory  nsgliKonoe,  ' 

The  CRse  of  Lawrenpe  v.   j'itch  urg  ^  i,  ^,  Kj^.   C£. ,  ^ 

201  Kass,   489,    cited  by  defendants,    is  distinguishable  frojo   the  t 

instant  case  in   t»;at   th^re  the  plaintiffs   relied  solely  upon  the  | 
unjustifiable  exrectation   that   thR  motorman    vould  see  their  au» 

toxRObile*   although  it  was  a  dark  night,  1 

The  eiBphasis  of  the  defwidants  in   their  briefs  be-  i 
fore  ua   in  upon   the  alleged  miiccndwot  of  plaintiff's  counael. 

In  the  cro8S»ew9u?iinRtion  of  plaintiff's  witnesses   the  attorney  for  j 
tJaie  defendants,    in  testing   their   reccj lection  of   the  occurrence, 

led  theiB  to  make  statements  indicating   that   in  txieir  opinion  the  ^ 

i 

accident  happened  on  a  darit  night,      it   subsequently  developed  hy  j 

s 
the  testimony  of  Mr,   uox,   in  chartje  of   the  weather  bureau  ttere,  I 

that  it   was  a  bright,  moonlight  evetUng,   and  that   tiUa  f»ct  was  ] 

known  to   the  attorney  for  the  defendants  while  oress-exaftaning  | 

plaintiff's  witnesses.      In  his  argument  to   the  jury  the  attorney  ' 

for  the  plaintiff  denounced  this  conduct  of    th-   attorney  for  the  ] 
defendants  in  extresrely  violent  language.     Kis  reaarJcs  were  too 
extended  for  much  quotation,      r^efendants'    attorney  -ms  characterised    j 

at  •»  man  gui3 ty  of  a   trick  like  that,  a  dishonest   triok.     *     ♦  ^ 


-•9d 


•i.i 
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I   tell  you  he  tiAS  not  been  Jaonest  In   t^ils   c&8«,   plain,   ocKiinon  hon- 
esty,    i.e  ia«s   been  tricky,    trloky  Rn<i  vii»iionG»t,    *   *    ,.hai   i»   tfi*  uae 
of  a  man   like   ti;at,    who   «t«inda  /lero  convicted  of   doiriii     t.4.1nga  that 
were  not    fAir>    trichy,    what   in   the  usie  of  hia   tHikxn^   «)bout   being 
honeet"?      He   don't  know  what    it  sr.eona,    if   we  «ay  judge  by  hia  con- 
duct  in    the  trial   of    this  ofese.      «   «     >ie  hna   no!,  been  fair,    and 
he   ia   not   fnir,    ond  he   don't  know  what  ccryr.on   f«ir   pIs'-''  '^nd  noneat 
fair  dealing  meRno,*      There  waa  muc.'  more  of   the   aaine  kind  of 
talk.      It   was  a  violent   attnoJc  upon   the  honor  nnd  hon«?Bty  of   tlie 
oppoainf:  attorney,     we  h?<ve  no  hesitation   in  holdinft  tiiat   ouch  an 
attack  was  wtiolly  uncml  l  ed   for  and  unwarranted.      The  Bttornry  for 
the  defendants,    in   testing   the  recollection  of   ine   -i'ltnesses  as 
to  the  fact   of   the   eyenin^;  of   the   occurrence   bein^f   dark   or  other- 
wise,   was  only  exercising  the  ordinary  tactics  of  the  lawyer  upon 
a  trial,      ^iuoh  tactics  are  in  daily  uae,   und  vyholly  perniissible, 
Similar  in  i^ind  were  the  »eti«ods  of  AbrajtiOir.  Lincoln  in   the  cele- 
brated ArntStrong  awarder  case,    inhere  i.r.   Lincc.in  en  cross-exaciiination 
led  the  prosecuting:,  witness   to   describe  how  by  the  lif^itt  of   the 
tsoon  hr  had  8«en   the  uurder  oosusiltted  and  was  Mhle   to  identify 
the  assailant,   although  Ut ,  Lincoln  knew  all    the  tiis«*  tl^at  it 
was  dar/.,  because   the  moon  bad  not  yet   risen.      ?•  cannot  »void 
the  conclusion  tixat   counsel  for  plPintlff,    with  iiis  lar^s  ex- 
perience,  well   knew  that  the  conduct  of   the  opposing  attorney  in 
this  regard  was   entirely  proper,   and  adopted  the  tactics  of   de- 
nouncing him  solely  to   counteract  «ny  harm  to  plnintiff'o  case 
which  aight  hsve  been  done  by  the  cross-exarrjinftlon  cf  hfir  wit- 
nesses.     If   this   ^ere  a  close  ease  sa  to  liability  we  should  be 
of  the  opinion   that   the  yerdict  was  ii5;properly  induced  by  the 
attack  upon  defendants'   attorney,     however,   we  ars  of   the  opinion 
that   the  evi  ienctt   so   lar^^ely  preponderates   for   tlie  plaintiff   that 
no  other  verdict  as  to  liability  could  be  expect<^>u,   »nd   tiiat   the 


argUMent   of   counsel  hnd  little  aff<>ct   in  thia  roapect, 

Ther^  ia,   however,    n   anarp  confict   s»   to   plaintiff** 
injuries,   both  aa   to    thrir   caust  and  ert^snt.      it   '<ta»  plaintiff' 9 
veraion  that,   she  vas  throvm  or  ••cotapulted  thrcu^i  i   thf*  rjir"   out 
of  her  »eat,   falling   "on  luf^r  hoad,    rljrht   on   the  pcuvaKent,'*      The 
opposing  version  la   that   she   did  not  l^sav?   the  autcfflobilc,   rsnd 
that  the  only  injuries  sh«  received  were  on   the  cheek,   wh«ir«  she 
w»a   otruck  by   the  broken   ribs   cf    the    tup   of   the  auto.      After   con- 
sidering  the  variant  stories  of   the  witnesses  we  are  of   the  opin- 
ion that  the  tjrwater  weight  ol    txte   wviaence   dwoa   r;ot   8uj>i.crt   pl«in« 
tiff  *tf  version,     her  injuries  were  a  cut  and  bruiiie  on   the  left 
cheek,   ».nd  f>,  cut   on   the   eyelid,      Tnia   resulted,  in   teijayurary   av/e]l- 
iBg  and  pain,  but  after  treatment  the  vs^ounde  se«£sed  to  i;eal,    leav- 
ing on   the  cheek  a   very  faint   scar;   plaintiff  hi^rself   describes 
it  aa   "very,    v»>rv  faint,*      There   is  a   scar  betwee/i    t:ie   eyelid  and 
th«   eyebrow.      In  all    probability  if  plaintiff  had  been  pitched 
out  of   the  ButciT.obile  upon  her  head  she  ^ould  hpve   suffered 
BUOh  Biore   sericus   injuries   than  mrc   preaent.      It   is  siucii   -siors 
reasonable   to   b«li«*ve   that   th^  cuts   on  iif?r   f«ice  ci^m.c'   froas   the 
strokes  of   ttie  broken    s?l-il8   of   the   tcf   of    tha  nuteiaobile. 

The   extent  of    the   injur! <-^9   in  -ywry  doubtful.      In 
Mdition   tr    uie  cuts,    it   ia   clfiiroed   tunt  plaintiff   is   iBufferlng 
froic  a  paralysis  on  the   left   side  of  her  face,   which  a  doctor, 
testifying  as  an   exj^ert,   aecribes   to   a  degeneration  of   the 
left  faoial  nerve;    tiUit   this  iias   cauaeu  a   urojfinij   of    this    side 
of   the  foce.      The   doctor   tftstified   tuat   for  a   blow  to  produce 
thia  result   it  would  hav«j   to  he  alonir,   the   course   of    tne   nerve 
and  on   the  whole  left   side  of    the  face.      The  scar   on   the  cheek 
is   not   over   tne  nerve,    and  there   is  no   clear   evioence  of   such  a 
blow  to    the  cheek  as   to  produce  the  degeneration  of   the  faoial 
nervs  which  is  said   to  be  present.     The  doctor  further  testified 


»bi.e 


■\  ••  V 


thmt  this  oondition  ooula  be   Uve  reuult  of  lufeotlon.     iXaintiff 
w»«  A  sufferer  fros  rJaeurQatism  before   the  accident,   nnd  was 
«ti]  1    8o   afflicted  at    the   time  of    tiie   trial,      Tiiitt   nervfc   de- 
generation or  paralysis  of   the  fnce  ««•  caused  \>y  infection, 
and  not   by   the  injuri»»a   received  in   the  accident,    is  more 
reasonably  consistent  with   the  evidence. 

The  jury  returned  a  verdict  of  |>5,00C),   which  w»a 
the  full    amount   cf    the  orij?innl   lad   daronugi ,      :Ve  are  of    the   opin- 
ion  that   this   amount   ia   excessive,    snd    tlmt    the  Jury  was  Bioved 
thereto  by   the  violent  attack   in  argument  upon   the  attorney  for 
the  defendarita,    nbove  referred   to,      this   speech   virtually  called 
upon    the  jury    to   punish  defendants*    attorney  for  hie  alleged 
wiokedness,   and  the  large  verdict  waa  probably  the   resTonae, 
Under   these  oirouni stances  we  arib>  not   eatiafied  to  allov/   the 
judgment    to    atand.      4^,000  would  be  ax&j/le  compendaticn  fpr 
plaintiff.      If    therefore  plointiff    shall    l  ile  a   racittitur   in 
this  court  of  $'i»(jQO  within  fifteen  days  from  thle   date   the 
jud«,:ittent   «¥ill   be  affiraied;    otherwise    it  will    be    reversed  and 
the  cause  remanded* 

AVfUilUeO  UFO»  RBITTITUH;    OTiiER- 
f ISl  R«VI^RSJH)  AND  REltAKDKI*. 
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In  an  action   to   recover   t3B;^«iie2  for  pfcrsonal    in- 
juries the  .iyry  returned  a  finding-  of  not  ftiiilty,   upon  '7hich 
Judfemcnt  was   pntcred;   plaintiff  by   luLa  f(.j,pc&i    fceeko  its  reveraaX* 

The  firat  count  of   the  declaration  averred  in  sub- 
stance  that   the  defendants  were  enga^i^'d  in  the  business  of  coiruaon 
carrl«»rs  of  passengers  for  iiire  and  were  operatinf?  «  oertaln 
atreet   car,   and  that  plaintiff  was  a  pasacnger  on   such  car, 
using  all    due   cnrc  and   caution   for  his   cm    aafoty,   hut   that    uhe 
defendants,    dieregardinK   their   auty   to  plaintiff,    90  careleaaly 
and  negligently  operated  and  managed   the   car   that  as  a   jireot 
result  thereof  plaintiff  was  thrc>tn  froia  the  car  to   the  ground, 

thereby  sustaining  the  injuries  complained  of.       An  ad-UMonal 
one 

count,    the   only/other    than   the  above  which   remained  in  the  case 

upon  rendition  of   the  verdict,    alleged   tnat   defendf^nts  were  in 
control   and  managejaent   of  certain   street   cars  for    the  conveyance 
of  passerigers  for  hire  and  reward,    and   that  v^hile  plnintiff,    in 
the  eXf^rcieo  of   ordinary  care,    vms  boarding   or\<^   of   such  cars   it 
was. suddenly  ntnrted   forwrd,    causing  plaintiff    to  be   throvrn  down 
t©  flmd  upon  the  street  and  severely  injured. 

As  grounds  for  reversal  it  is  erfU'Jd  that  thfi  court 
erroneously  ihsstructed  the  jury,  and  that  the  verdict  was  at^ainst 
the  manifest   weight   of   the   evidence. 
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The  accident  occurred  on   tue  l*ith   street   line,   at 
or  ne«r   ita   intereeution  with  Lnflin   street.      The   car   in   on^a- 
ticn  w»8  westbound.     Jlaintiff,    at   the   tinae  of    the  accident  49 
yearo   of   af';e,   Rttexripted  to    show  that   when   thp   csr  reached  laflin 
Btrect  it  wae  brought  to  a  stop;    th«t  two  psasenpers  rreoeded  hl« 
in   bcarcinf:    ths   oar,   nnd   that  ^hi  1  f   hr  h'-d   onp  foot   on   the   step 
and  was   sbout    to  plnoe   th<?  other   on   the  pletforfii,   hri.ving  hold  with 
his   left  hand  of   the  upright  nandhold  ot    the  rear   end  of    the  car, 
the   car   suddenly   started  forward,    Uirowlng  fjlitintiff   off  bnck  vr^rds 
80   that  he  fell    to    the   atreet  and  was   injured. 

I'hree  wxtneaa^s   beaxdes  skUxiaelf  testified  for   tne 
plaintiff.      The  defendanta'    veraion   wa«    testified,   tc  by  one  wit- 
ness other   tnan   the   conductor   in  ciiSigc   of   the   car,    'snd   tma   cal - 
cul-yted  to   prove   that  no    auch  occurrence  as  plaintiff   clnaaed 
took  place;    that,    as  a  matter  of   fact,    nftcr   the   oar   started  from 
Laf  1  in   street,    flnintiff   cfeHH?   runr.lnf,   froiji  laehind    the   car   and 
grasp pd  th«   renr  h»nd-b?^r,    but    the   tar  having    then   'Attained  a 
speed  of   aoout   nin*?  miles   en  iiour,   he   did  not    succeed   in  boaroing 
it  but   instead   was   tnrown    to    the  ground   nnd   thus   austainfd  hia    in- 
juries. 

We  ahull   not  ntteropt   to   detail    the   eTridence  on   ritner 
side.      jTo  have   exaiained  it   carefully,    an^l   v.-hilr    u:e   nua-ber   cf    rit- 
nesaes  uppearint;  for   the  plaintiff   exceeded  tuoae  who   testified  for 
the   defenuants,    the  jury   was  fairly  jvistified  in   concluding,   tnat   the 
proof  offftved  by  defandants  wa&   tiie  wore   strai^it  for  ward  and  con- 
vincing.     A3  httii   often  been    itated,    a   reviewing;  court,    guided   cnly 
by  the  printed  record,    is   in  a  pcHiiicn  nowise   equal   tc    txiat   of    the 
jury   in  passing  upon   the   character   of    the    evidence    and   the   credi- 
bility of   the   witnesses,      on   this   record  we  are  UiiHol*-    to   say   that 
the  verdict  was  against   the  manifest   weight   of    the   evidence. 
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The  counts  upon    v?hich    the   trial    '.aa  had  ba»e   the 
right   to   recovery  upon  the  sllftgation,    or   its   equival  eni:.,    that 
pliEintiff   was  a   ynssenger  upon   def endftots'    car,    and   that   there  had 
been   estalliehed  between   tiie  parties   the   legal   relation   of  carrier 
and  p.»5»*eng^r;    Aence    ci^at   uefexii&nta   owed  plaintiff    tht  hit:;ae8t   de- 
gree of   care   to   aroici  iiijuring  hi».      i  lain  tiff 'a  siven   instruction 
No,   4    submitted   to   the  Jury  the  question  ^whether  at    the   tinic   of   the 
aoeldent  plaintiff  was  a  passenger.     Counsel  hwre  object   to   the 
giving  of   defendants'    instruction  Ko,    S,    else    concerninjE    the  rela- 
tionship  of  carrier  and  passenger,    contending   thfJt  by   it    there  was 
put  up    to   the  Jury  a  question   entirely  fareign   tc   anytuing   in   the 
ease.     Th^re  isigat  be  oyjlifd   to    thi^j   nrfoursont   the  rule   tnat  one 
party   cannot   coraplPin  of   th«   other's   irigtruotion,   when  ria   o-^n   is 
open    to    thr   3fme   crlticiarr;,     Harn<;v   v,    Uanitary   Difftrict,    260   111. 
64,      'Htf  do  not,   bo-aever,    consiler   the  objection   i*ell    founded, 
either   in  the   re«j  ect  m.»ntj,onea  or  as  having   submitteci  a  qu<;'Otion 
of  Ifivi  to   the  jury,      it    «as   not   error    to    instruct   the  jury  that 
•a  ijcracij   doea  not  b?'Come  n  p&eoontier   Ui.t4.i    u':   haa  puL   iiifii;:.alf 
in   charge  of   tlxe  carrier  and  has  been   expresisl,/   or   iiajixaa^ly   re- 
ceived as   sucfi   by  tne  carrier,**      0*  j.^onnell^  v.  jj.  ^  J^,  ^,  H^.   ££.. » 
106    n 1.    App.   267, 

The  giving  of   cr    refusal    tc   give  other   inatructions 
is  relied  on  for  reversal,   but   ®xaaanation  of   the  court 'a  action 
in  this  regwrd   dC'?'8  not   ditjcjoae  any  error   suff Aci<?ntly   prejuiJicial 
to  warrant   disturbing  the  jud^snt. 

Cur   opinion   ia   that  a  faxr   trial    "sag  ii^id,   and 
different   result   oould  reasonably  bs5  exp?n5ted   frora  ' 
For  the  ref^sons   stated   the  judgsient   io  affirmed. 
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By  this  appeal   it  i«   bought  to  rsTorso  a  Judgaont  for 
#3,500«00  in  faror  of  appoXIae,   plaintiff  holov,    for  injuria* 
Alleged  to  have  b««n  austained  through  tha  n«gIig«no«  of 
appallant,    tha   City  of  Chioago,    horainafter  referred  to  aa  the 
defendant* 

Originally  there  were  three  dcfendante,   but  before 
Terdiet  the   cauee  vaa  dlamiaeed  aa  to  all  but  the  City  of 
Chleago. 

the  accident  conplained  af  oeourrad  ftt  the  northeaat 
earner  of  79th  street  and  Sorieal  avenue,   -  both  public  thorough- 
farea   in  the  City  of  Chior^o.     Thia   oomer  ia  oeeupied  by  a 
building  facing  unnth  on  79th  atreet.     On  the  wast  aide  thereof 
there  wua  an   open  atairway  in   the  sidewalk  on  Mornal  arenue, 
leading  into  the  baaanmt   of  the  building,   about   aeven  feet 
belov.     Thia  atuirway  waa  enclosed  on  the  vaat  and  south  aidea 
by  an  iron  fonoe  consiatinc  of  t»o  r»ila,   aupported  by  iron 
poata,    the  entrance  thereto  being  at  the  north   en ^  of  tha 
areaway.     The  aldewalk  on  Norsaal  nTenue  waa  of  cenent,    except 
that  portion  oeoupied  by  the  said  iron  fence,    nrhioh  was  wooden, 
and  to  which  the  poata  aupporting  aaid  f«n««  were  fastened. 
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G&  th«  trailing  of  ^^ugttst  a,  X912,  tUt  said  fanet  gaT« 
way,  causing  plaintiff  to  fall  into  said  arwivay,  thereby  sua* 
taining  the  injuries  ooaplalned  of« 

The  eridenoe  ahewa  that  aaid  urmmm^  mud  stairvay 
had  existed  for  upwards  of  six  years,    and   thut    aaid  fence  had 
b««n  in  en  unsafe  and  dilapidated   condition   for  aereraX  years 
prle£  to  the  tinsa  of  aaid  accident. 

the  neslieanoe  charged  against  dofendant   was  the 
wrongful  and  negligent  permitting  of  the  oonstruotion  and 
iuilntenanoe  of  said  are*«ay  and  stairway  in  and  on  the  public 
sidewalk  on  Noraal  avenuo,    wl^iich  wm*  known  to  be  dangerous  by 
the  defendant;      also  i«f<mdant*B  failure  to  enforce  cme  of  its 
ordinances  which  prohibited  such  obstruct ie»a  in  plihllc  sidewalks. 

Zt  is  cont«nd«d  that  the  notice  served  upon  defeadant 

was  not  in  compliance  with  the  statute,     ^^aid  notice  was  as 

follows: 

•To  the  City  ©f   Chicago: 

"You  are  hereby  notified  th.  t  ^gene  <^inn, 
rei*idin^  at  6f^7    veet  61st   street,   Chicago,    sustained 
personal  injuries  on  August  8,   1912,    at  about  9:15 
P.  ¥,,   by  falling  in  an  areaway  which  is  on   the 
public  aideealk  on   the   east   side  of  Konaal  avenue, 
jttst  north  of  7  9th  street,    Chicago,    ooi8fM?»ncing  at 
about  five  feet  ten  inchea  north  of  the  building 
line  on   the  north  side  of  79th  street,   and  running 
about  11  feet  north  at   the   building,  line  on   the 
east  aide  of  £Som;Bl  avenue,   and  ninning  about  three 
feet   two  inches  weat  of  arxid  building   line.     Ihe 
depUi  of  i)c*id  areaway  ia  about  ten  feet* 

"JDr.  F.  A.  Lofton,  residing  at  642S  ii»t«flnkrt 
avenue,  office  at  449  west  65rd  street,  Chicago, 
is   the  attending  physician.* 

The  statute  relating;  thereto   (sec,  7,   ch.  70,   Hurd»B 

R.  i».   of   111.)  requires  that  the  notice  oont&in;      (1)   the  naisa 

of  the  person  to  whom  such  cause  of  action  has  accrued,    (2) 

the  name  wad  resideaoe  of  the  person  injured,    (3)   the  date 

and  about  the  hour  of  the  accident,    (4)   the  plaee  or  location 

lAiere  euoh  accidost  occurred,   and   (B)   the  nana  and  address  of 

the  att<mding  physician* 
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Xi  la  argued  that  laid  notice  falle  to  ««t  forth  th« 
of  thft  pnrnQn  to  vhon  th«   cauto  of  action  aeesuod;     and 
that  it  dooa  not   oorraotly  otato  tht  place  of  roaidance  of  the 
injured  p<£ra(m* 

the  aaid  notice  named  the  injured  poraon  urihio   in  foot 
hrought  the  eetion  hy  hie  next  friend.     Plaintiff,   haying  informed 
defendant  in  ti&id  notice  that  he  w^»  injured  at  the  time,  place 
a>nA  in  th«^  ownner  spf^eified,    subetantieilly   complied  vlth  the 
re<itti rementa  ef  the  atatute,   and  in  our  opinion  hi»  faUure  to 
atate  that  a  oauee  ef  action  had  accrued  to  him  (a  mere  legal 
e(!»nclU0ion)   waa  unncceeeary.     The  mere  fact  that  the  notice 
failed  to  set  forth  that  a  ciuaae  of  action  esiight  alee  hare 
aeerued  to  hia  parents  for  loae  of  tlaie  and  aerriees   during  his 
minority,    is  Imroaterial   in  the  instant  case, 

Plaintiff  teatified  on  direct  examination   that  at  the 
tine  the  said  notice  vas  serred  upon  defendant  he  reeided  at 
Ho.  657  west  diet  street,   is^iloh  was  an  «p&rtment  building  having 
hut   one  entrance,    and  ber^ring  the  numbers,    653,    655  and  657; 
that  fld)iortly  after  said  notioe  wan  serred  upon  def endar^t  he 
cdianged  his  place  of  residenoe.     On  cross  examination  plaintiff 
was  aukcd  whether  or  not  he  h«id  lived  »t  Ho.  653,    to  wiiich  he 
answered  in  the  afflrmatlTe. 

In  our  opinion,   the  foregoing  fails  to  show  a  fatal 
Tarianee  betweoft  plaintiff's  place  of  residence  us  indicated  in 
said  notice,   and  the  proofs 

It  is  also  contended  by  defendant  thf^t  the  verdict  is 
elearly  and  manifitrstly  against  the  vei^t   of  the  evidenee. 

That  the  plaintiff  was  injured  while  either  leaniiig 
against  or  sitting  upon  the  iron  railing  or  fence  in  question, 
mnd  thnt  said   railing  or   fence  w»s,   and  for  a  number  of  years 
prior  to  the  time  of  the  accident  had  been   in  an  unsafe  condition, 
is  clearly  established  by  the  eridenee.      </hether  or  not  plaintiff 
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tatw  ^r  In  the  exttroitiA  of  ordinary  oaro  should  har*  known  of 
its  titmgerous  oondliion  or  «h«thttr  or  net  ho  «&s  n«glig«Mt  la 
either  Xermlnis  iftgtilaiait  or   oltLln^  upon  oaaw,   wore,   under  tho 
oiroun«it(ine««  i^  uhowi  "by  tho  record  bofore  us,    quoatlons   of 
fact  for  the  Jury;     and  1»ocau0«  of  tho  oonflleting  naturo  of  tho 
STidtJTtco  we  (,<ro  not  dioj^osed  to  disturb  their  finding  thoreen. 

i^rrors  haro  also  hoon  assigned  upon  the  giving  of 
Instructions  Nos.  7  and  d  on  hithalf  of  plaintiff.     The  instruotimis 
oeaplain^d  of  told  tho  Jury,   ojiong  other  thinirs,   that  if  thoy 
found  freiD  a  prependeriinco  of  the  OTideneo  th&t  there  whs  in 
effect  a   city  ordJaianee  at   the   tiise  of  the  aecl  i«nt  wldoh 
prc^iblted  the  cmiatruotion  or  isaintenanee  of  sudb  obstructions 
or  openings   in  public  oidewalka  as  the  one  ehom   to  h&ve  existed 
in  th«  oa&e  at  bar,   then   it  was  defendant* s  duty  to  exercise 
re9J3 enable  dillgenoe  to   onforoe  suoh  ordlnanee,   and   that  a 
failure  to  do  so  would  render  it  liable  to  plaintiff  tar  the 
injuriee  complained  of,    if  recAirod  while  In  tho   exeroise  of 
duo  OAre  for  his  own  safety. 

it  is  argued  by  d«fend«iit  th&t   innsmuoh  b&  the 
mfaroesent  9t  ita  ordinanoea  ie  a  govoranental  function,   it 
cannot  be  held  liable   for  daitaKoa  resulting  froK  its  failure 
80  to  do. 

While  it  May  be  conceded  &h  a  general  rule  that  the 
defendant  cannot  be  held  liablo  for  daiaages  resulting  froa  its 
failure  to   enforce  its  ordinances,  still  the  ones  in  corpora)  tod 
la  the  inetruotlon»  under  conBl deration  were  merely  declaratory 
of  defendant *s  statutory  obligation  to  exereiee  renncnable  oare 
to  keeo  and  maintain  Its  streets  In  a  re  aoonably  safe  condition 
and  8t«tte  of  repair,    free  from  obstructioiis  constituting 
Bttlsanees.     The  aiaintenanoo  of  tho  aroaway  and  stairway  in 
question,    in   our  opinion,    antounted  to  an  obstruct! en   to  a 
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publie  8tr«oi,    oonstituting  a  nuisano*  ar  pur|>r«»tnTa,   which 
th*  d«f endarii,    in   the  0X4iroia9  of  reus ciiabl«  c.ir«  ishculd  hmt 
abatiKl   (jt>eoia»  ▼,  llarria.    S' 3   111.   272),   and  h*Ti»a;  failed 
th0T«ln,    it   »leo  b  c.aae  in  lagal  •ffeci,    guilty  of  rr^iintainints 
•aid  nuisaaett.      ( Jhowl^r  v.   ^ity  of  VX.   '^ods&»   ^^^  ^«'»  ^^^) 
In  our  opinion,    therefore,   the  said  instructions  wore  pro:i^«r« 

ether  errora  h^ve  b««n  aaei^ed  «hidi,  how«Y«n*,  wo 
obali  apt  dlBCUse  aav«  to   t»«y  thiit  iu   our  opinion  thoy  are  not 
•f  aufflcl««t  iROmeQt  to  warrant  dicturbing  the  judgment. 

From  a  careful  oxateineition  of  the  entire   record,  W9 
ooBcltide  t>utt  the  judgaent  Must  bo  affirscd* 
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m\,    FRESI^Nfi   JUJ71CS  KCiX:.HAL3> 
tJKLIVKHKD  THE  CtlKIOK   OP  THE  COUItT. 


Defendant  brings   iiiis   writ   of   error   tc   reverse  a 
judionent  for   |100,00  againyt  faiin,   being   tiie  aifjount   deposited 
with  him  by  plaintiff  as   ©arnoat  reon«y  cm  a   contract   for   the 
purchflse  of  certain  rnal    fistnte   fron  onn   pettier . 

■Ry  the   t(^r'aB   of   tVie   aaid  agre&ient,    tne   said 
Dettler  ooTenanted,   among   ether  tiirif-^s,    tc   convft/   x.o   plaintiffs 
by  warranty  deed*    free  and  clear  of  all    ineiuabrances,    the  preriui- 
••8  therein   describe'). 

the  evidence   FAioun   that   ti^ie  preuieea   in  question 
were   improved  with  a  bricic   builalnt;  wiiich  was  cunstructed  in 
such  e  meuaner    that   the    p-est   wall    cf   an  adjoining  building  was 
ur.ed.  as    its    »='eBt   ^^all;       that   tht;   suid  v.all    y«a»   entirely  on    the 
adjoining  lot;    t.hat  for  v   vf'luable   consideration  pertsiaeion  had 
been  ^iven  orally  tc   so  use  the  said  west   wall   of   the  said  ad- 
Joining  building;      th«t   there  was  no   obligation   en  the   part   of 
the   3«id  Dettler  or  prior  owners  of  the   said  property  to  raain- 
tain  or  repair   Van   ^aid   wall, 

Tlie   trial   court  held  that   the  aforesaid  arran^reaient 
conetituted  an   incui^ibrance  upon   the   proprrtv   sold  by  the   said 
Dettler,   and   th?it,   hence  plaintiffs   were   ontitlftd   to   the  return 
of  tiieir  earnest  money. 


•2. 


Yha  sole  qufiatlon  h«r*  prec«ntsd   It  whather  or  not 
tke  fto»CRll»a  p^^ty  VA-ai   -orrangewent  Ju»t  refterreA  to   ton«tltut«(il 
an  incumbrivictt  ttper>  the   said  premises • 

iBenmuoh  u»  thu  w»l^  in  qu«sttion  ^ns   ottUAico  «ntirttly 
upon   tho  c<3ljolniae  lot  ajrul   th«r«  wms  ne  duty  upou  the  aaid  jj.'ttl*fr 
te  amlntHin  nr  repair  Mr>as4»,    it  oroRt«<i  no  «aB«iMint  or  B<«rritud« 
in  th«  praHi4«ea  purohM.ii«d  by  plaintiffs.   Find  henc«   it  cannot  be 
regarded  us  an  Incural^ronoe  t>>@reon« 

Plaintiffs  /mving  prtdlcfttal  tb(?lr  right  to  a  recovery 
of  the  said  earnest  jRoney  3©l«*ly  upon   %'ns  th<?f>ry    thc^  the  »fore» 
said  p-^rty  wail  ajran4?,€r.cnt   constltuts'ci  en   inctwnbrBnne  on  the 
prciaioea   in  question,    it  iollows  tbat    th«=y  »Tey?»  not  entitled  to 
the  r«tum   thereof. 

ACGorttlii[,ly  tht  JuiJgjacnt  imiBt  T>^  rcrcrsed. 
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im.  Pa}«L5lDIH0   JU-oTICK   Mci)<»ALD 

BSLi7:inA:i>  th:s:  Qj?raow  of  TiUi  c'urt. 


By  this  app«al  defendAats  sec^k  to  rc>T«rs€)  a  juilgsmt 
for  $S, 190.66  Mtterod  stgainst  then  in  an   action  on  certain 
promlnaory  notes « 

During  the  month  of  July,    1911,   plaintiff,   Abnor  G, 
Loonla,   purohaaad  from  one  Collaa  an  estnljlished  bualnasa 
operated  aa  !£•    '5.  T»   Collas  is.  '^ongiany,    which  for  raany  yaara 
had  dealt   in  faed  vatar  haatars,   boiler-rooa  and  ataasi 
upaolaltiaa,    ate.      Defendant,    "^(Slton,   had  be«n  on^loyad  hy 
aaid  firm  for  aoae  time  prior  to  said  t)urch»»a«  hy  plaintiff. 
Shortly  after  said  purchsvae,    plaintiff  duly  incorporated  said 
buaineaa   ;>8   tha   fit.  0.  1.   Oollaa  Coapany,   under  the  lawa   of 
Illinoia,    and   aubacribad   fcr  rll  but  two   aharea   of  ita   capital 
stock,    in  p&ynent   of  which  ha  transferred   to  the   corporation 
tha  aaid  busineoa,    together  with  all   its  aesata.     i'l&intiff 
beonwe  president,    and  tha  said  Bolton  aecratary  tliereof. 

On  October  18,   1911,   plaintiff  aold  his  stock  in 
•aid   corportition  to  tha  dsfendonta,   oharkey.   Pack  and  Bolton, 
for  the  8UK  of    :>1A, 000.00,      which  aald  eua  waa  payp-ble   in 
■onthly  inotttllraenta   of   $100.00  each,    each  inatallment   being 
•Tidenced  by  a  note  aigned  by  tha  said  defendanta,    who  con> 
tinuad  to  operate  the  corporation  for  aereral  yaara  there* 


5^:- '•:■ 
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aJter;     SharVrey,  Peek  and  Bolton  boln^  its  pr«8id«nt,    treasurer 
and  Boeretary,   respecblTely. 

ISurlag  the  auaner  of  19X3,   said  defendants  ^elng  in 
arrears  in  their  pcyments  on  said  in(2»btednes&,    they  entered  into 
a  new  cmtraot  in  lieu  o:'  the  former  one,    u»d*r  dat<»  of 
3(f5>t.tml>cr  13,   1912,     Pttratxuent   to  t^^o  terwe   of  this  latter 
agreement,    drf sniejit*  paid  plaintiff  l^ioo  upon  the   cxeoution 
thcrec^f ,    nnd  sijpied  149   installment  not?*  of  flOO  each  to 
cirldence  the   remainder  of  their  inslebtednees   ii»cliJding  accrued 
ini<^reat.     Th««renfter  defendants  paid  I'o  of   th«  «Hid  149  notea, 
iMit  failed  tc  icake  any  furthar  pa;f»eitts . 

During  the  month  of  Cctoher,   1914,    dafendanta  sild 
their  stoc&  in  smid  oorporfition  to  <ni«  ifinalew,    i«dao  agrssad  to 
j>«-y  thiOTi  #3,100,00  therefor,    miA  to  aaouae  the  ramainiag  in- 
doT^toanoBS  of  aeffiet'Iants  unAor  the  aforesaid  agreeaajnt   of 
3«ptt"anbor  16,    1913,     3So  payiMtrUa  haring  been  made  to  plaintiff 
therftRftor,   he  hr^ugfet  suit  e^ainst  deleiadants   cox  the  note* 
i^ioh  had  becoKo  due  ^p  ta  that  tiB»« 

Ih«  nottib  in  'question  were  Introducod  in  cTldence 
and   their  execution  l> y  defenuants  w«is   rot  diyputed.     the  defease 
ehiefl.y  relied  a|ie»  was  fraud  in   their  eon  si  deration,    to 
sttV*ta»tiate  whloh  defcrodrmts  sought  to  introduce  evidwice 
i«?nain»<  to  shtt*  that  plis-lnllff  had  Btdc  friiWiulcnt  etatcKenta 
and  »i«reprfefeentKtlonB  vith  rcopeot  to   the  aiaount  of  bueiKoee 
done  by  tki?  aaid  corporation  at  the  tiVM  defendants  wer« 
BogMtiatiag  for  the  purchase  thereof  fro»  him.     This  evidenee, 
althcu^  admitted t   wrb  afterwards  striekwi   out  on  motion  "f  the 
plaintiff,   and  thereafter,   by  direction  of  the  court,    the  jury 
returned  the  verdict  upon  i«Aiich  the  Judgment  herein  eomplalned 
of  was  entered* 

Inasffluoh  as  the  said  motion  was  tantamount  to  a 
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4«Mirrsr  to  aald   9*rldane«,    Ita  trath  irvH  b«  ?onc«d«<i  for  tho 

purpose  of  testing  the  correctnesa  of   the  court'e  ruling. 

In  d«aeriblng  n^at  touk  pinue  auximj   ^'ha  negetiatloaa 

ef  19X1,   th*  df^fendemt  i^h^turiuty  t«istifli9tf   ae  folXo^^ti: 

•Mr.  LooBtte  gave  ua   a  Mtatenxnt   in    Titiriij;   ha 
tol'i  us  he   .v.ij  g«)ttini5  an  aaormoua  profit,   -   from 
ICC  to  200  per  cjKt.j     *  *  «   1  h&tl  my  uouDts  then 
AbTit    t..:i3     t:-iJi«ai<mt,   \»ut   'dr »  Pank  overrul«4  jno.** 

Defendant,  i'ooJt,    te»tii'i«u  ihiit  gfiio.-ti^  aft«r  tiio  3x««Jution  of 

thij  af or«»iii4  <;c;ni:'iACt  o/   r-ctober  i«,    191i,    they  realise*!  that 

plisAntiff 's  r'jpro  i9nt*itic«»8  raapiitia.?^  Ui©  amount   of  bu»in«»s 

iim<3  by  wiiirJ  /"irai  -^.'era  /4*li»e«     -'<sf «»dia*it,   Boltcsn,    te^ified  th«t 

A"fcout  a  -ifcuik  sSX,*ir  tf^^.ini.ii'l  itJ-^i  s)Ui?«h;«»ed  said  tjwslRees  fr«B 

Collar:,   he   I9lil  Kini  tlu>t  the  l'\,iBin«»ii>  ^««.i!  not.  v.te  x*«^preR€a!ted  t» 

hiiR  Vy   CoXi«s,   Ksnu  thai*  h«?  \af5anted  to  cell  out, 

tiy.fier  the  facte  juad  circuaetGCcee  R^jp*^ faring   in  the 

record  ttu'or*  us.,    it  iR   iiaK4£?ti&rii.l  whether  the  *.fcr«!F4>pti©ne4 

reprecMct&ttcBt;  vurt  true  rr  fo'lkie.     Jf  faltc,    a^f aiAanta 

hcctre  Bw*ixc  ef  th-r^r  ralclty  iwr.t^if^tely  I'-ftwr  the  ip^yin^  of 

the   oyiginea  jh  ?oeawjjt  saia  tailing  orer  t>x«.   bvasineeb  in   ^neetien. 

ii&Tinft  o&rj'iad  on   the  huaiuaifta  fct  up-wnrdc   of   thro**,  yeara, 

di^ring  whioA  tii&e  paymisnta  were  nad<^  on   -he  not«>st  without 

pretext;      havlr.i?   ;m tercel   lni<^   the  sjr;-.or.^   contr-;ct  anted 

aepteiaher  18,    1P13,   hy  the  tcrwa  c:  whi«-.h  the  r.otap  3ued  upon 

ware  s^''^^*   fift^^ca  of  ^ticA  .fer-:j  th«reaft«!r  paid;   end  having 

later  eold  their  atoeh  »o  purchas^od  froKi  piisiintiff,   therehy 

rendering  it  i«r;ofittitilc  for  then  to  toB'ier  bj^ok  the  con- 

aidert^tiOR  rrtfieiTed,   •  def  endsnte   cannot  now  he  h«ard  to 

ceB?)inin  tlv.t  frouri  was  praetioeu  ujioa  tJ'rni  by  plaintiff. 

We  think  the  following  languegc  of   our  Supreme  CmJTt   in 

Kertlaer  ▼.  MelWllen.   202  111.   413,    ie  pitrticulsrly  applioehle 
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to  the  facts   in  the  09n»  At  Ibt^r,    p.  418; 

*It  is  a  ftimlllar  rul«  «  •  *  th«it  whext  «  party 
dlscorerft  ttaut  fraud  hna  1u«ien  pnioticod  uyoa  hi-rs  in 
the  .-oaking  of  a  eontrnct,    it  iB  his  duty  at  once  to 
rvpudl&ttt  th«  conirHct  miC    T^eud^T  Uick  «li  ^t  Vi„.>  '^ocen 
receive',  by  niTi  uu'^er   itc  tonr.?!,    so  that   all  pertiea 
Kay  "bo  pl«tOQci  ui»  near  aiu  jyutailDlti  iu   ili«^  p9eii.it>n 
OQi^upied  boforo  the  oontrftct  was  onnmimroRted," 

In  tfuv  opinion,   therefore,    th«*  trial   court  prrsperly 
•llowcri  tV.e  ^flition  of  plaintiff,    to  «tri!<c  all   the  foregoing 
•▼Idcnce  fro»  the  record  «<r:d  in    'Irectins  a  r^rdlct  for  the 
plftlntiff. 

oth(»r  erroBB  hare  he*m  aeniifned,  iihich,   howwTer,   w« 
•hall  not  dlsouss  aa,    in  our  opinion,    they  nre  not  of  isuff  loiant 
jBomont  to  warrant  4ii3t«rt!inp  the  judgment.      AocordinMly  it   fill 
he  ttf firmed. 
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■fay  her  next  i'ricsnd,   Gcori^o  ) 

Kolly,  )        Ar<peril  Iroc; 
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)  ibupcrior  Court, 
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D}:Li\fax/:D  Tii::  criiiirj:  cy  Tin:  ccuat. 

/Jinio  Pearson,    a  ninox',   Ijy  hor  nc;-;t   fricucl,   brought 
an  action    in    cucc  fi^ainot  v.'ard  w  Co.rr.puny,    n   corporrii.i 'rrri, 
dofcadcnt,    ciad"  recovci''<5d  jt  juuijrr.cat  x^or   .^5,00^.0.0  for  injury 
to  her  health,    allcGwd  to  have  'becTi   caused   irit.vr  al la  ll\vou[^li 
the  dGfcuidr.T;t' G  f  failure  to    cc;.;::'.ly   v/ith   Iho  requircincntij  of  the 
Cccupational  Diseucc  i-.ot  \cii.   -^^3,   ilurd^Si  H.  L.},   -    lo  rcrerse  . 
vd'iicli  this  aypeal  hea  becri  proaccuted. 

The  cloclaratiori   contained  jsevoral   cn-jjit3,   Irat  v;o 
p    dstJiB  it  iioco3ii<;. ry   to   consider   only  ti-nce  \iru.ch   d!.irccd   def-endftnt 
V7itli  ntgliscaco   in    cr:'ployin;»  -lr.inti.ff  at  worl:  c;nich  subjected 
her  to   illnt^:5  ordiae^^Ge  incipient   thereto,    vatliout   coroplying 
Tjith  the  proviyioiiij   of  the   said  act# 

Tne  evidoncs   -jQinvva   vh  :;t   d>sfcrjdant  vi^y   or:  •;■  -cd  in 
tiio  cKuauf.iCturf^  of  perfu-c.:,    co3!:^ctioa   otc,    ci^^loyinj;  upvrards 
of   tiiirty  c'lTlz   in   it3  pl^-.nt;      the  t.  tho  pc rf  u}'.'iei3  wainufac tared 
"by   it   crmtt::xr\iA  approxir.r-toly  C<^  per  ctnt,    of  rood  i^lcohol, 
a  pciuonouo  eulistcxice;      that  pl.-iintiff,    a  rlnor,   Irxd  buon 
er,jr;ioyv'?d  f  or  uxn^;arcic   of  one  ye-f:.r  in  ,  dcf  endon  t,' fc   waid  plcmt, 
at  v;'a-irus  occupalionc,    the  l;:i;t    tv.glvc   to  acvcntetm   days   tS 
wiiich  yaid  ernploym-^nt  oh&  zts  enlaced  In  transferrir.r^  pc^fune 
frora  large  ccrvtainor;'.  to   cnc  cuncc*  "botllca. 

?iniritifr  te:;tiricA   th-it   in   t/ift  perfc •:'.••:> nee   of 
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the  Djiid  lc3t  rjentioncd  v;ork  ah&  v;as  ol-.iic<^"^"^^  'i''^  ue.o   ri  sk::!! 
rabtor    lube  to   ►Jir hon   tho  iiqui^z  frcr:;   tl'iC   Icz'^^e   roccptricies 
to  tlio  bottlen,    which  occnoioj-^aily  nr-ccccitatc  •.  her  piacini^' 
the.  tube  into  her  rr.ovXh  to  &vv.'::  the  nir  thcrefrciri  an(i  tlisreby 
c:-.uGc  the  liquici  to  flc^^'  throvii^h  the  tube,    into  the  l:Gttle3; 
that  in   the  p^vrfor/r^v'-nce   of  htr  i5;:'id  dutie:r.   r.hG  untivoidcibly 
inhrilcd  tb-::  rur;:}s  frcn  the  licuiv-l,    end  occasionally  dre\t  ooiro 
of    the  liquid   itt',elf   Into  hc-r  raouth. 

It  further  aypeax'cd  froin  tha  tcstii'iCny  of  plaintiff, 
thf-it  prior  to  the  ccrsn^eiiccDcnt  of  r-r  ici  rorl:  her  health  v;c-3 
good;      thr:,t   r:hoi*tly  thereafter  her  cyeu  lDGCir„-:;C  tiff actoil  and 
sho  bccaaia  isuhject  to  fre-iiient  dinr.y  cnu  fo.intirig  tpolla;      thei 
sho  thereupon  ccneulted  a.  phycician  v;ho,   urjor.  learn  in;:;:  the  nature 
of  her  ei-TOloynicrit  i.nd  cf  ter  Eai-rin';;  i-jn  exEi.r-.in:-tio-;i  of  the  pfjrfuiae 
T;hich  plsjntiff  had  fcecn  hondllnt;  in  the  cource  of  her   erplcy- 
Tiont,    i-AviacO.  her  to  die  continue  04::.id  vrorlc,   vvhlch  ch*"'   did;      that 
thereafter  hor  diszy  and  fcintinfr  .spoils  continued,   -   for  tlio 
first  fo-,v  racnthc  daily,    i',nd  3ul:icGQuently  lci-;r;  freqiu-nlly,   hut 
that  tliey  continued  up  to   tho  tin.!-3  rS  the  triol,   '.vl-dch  occurred 
nore  thc/n  t\v'0  ycara  <::.ftcr  sho  had  cc:;;ied  aold  cnr^Jloyjiaont ;      that 
Ghc  f.lsc  jiuffered  froa  criirpa  in  the  5tcr:a.ch,    cauGir.s  nfiuaea; 
end  that  her  eyes  continued   to  te  v/eah. 

Cthor  witnoaccs  toistified  on  hohalf  of  plp.intiff,- girls 
who  hfid  alr,o  'heim.  er.r>loyod  by  defondyrit  {.t  the   tir^e  .plain  til' f 
y:orhud  thf;ro  -   i^tatin^  that  they  ?iv.,d  pcrfcrriied  j^iixilf.r  ^xrh  in 
a  aiisilar  :^cuincr,   end  cuffcrcd  injury  to  their  health. 

The  tcotii:iony  of  plcintiff '^  fa::.ily  physicicn  v^^s:; 
euh^jtrntiwlly  t\  corroboration  of  piivintiff »c  tcotiicony  vith 
Tccpect  to   the  f,-.cts  that  r.he  called  on  hira  for    tr€- tront 
vhils  en:r>loyc(i  hy  dafendnr.t,   r.nd  t;int  ho  r.dTiscd  li&s^  to    diB- 
continue  her  cr-r^lo-ymant  hec-uac   of  the  del  etericus   effect  it  v^i-.o 
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■h&ving  upon  h-cr  licilth,     liC  tGctifiod  jfurthor,    that  ho  &av; 

the  n.-.tura  of  .h'?;r  'iT.plnvj-.prt   niic  e:>^rr.ininr,  "tiie  -perftvie  which  she 
aulnrdtt  .".a  to  lil'j,    ho  dinGrioned  her  illnosrj  fu;  \7C.otl  eicoKol 
poiaonins;      thut  v;oot3  alcoiiol,    ix"  tc.ten  internally,   vrffUld 
aerxouftly  cifl'oct   vac  ootic  .aex-ve  ynd  rotina  of  the  ttiye,    at  ti:i3B 
Ciiueins  blindrieas;,    and  dl-^oaoed  kidneys;      thct   it  vi.-uld  olso 
iilTfect  the-  iito^v^ch,   .cr:;.usin^,  TorrdtiUjXS      and   tliat   the  T)ciLTonln^  vp.a 
W£>UiJ.ly  u.  CiiOwv  procecs,    -    ohc   cricct   grcdual, 

Cppotjc-d  to   the   fcro^oinij  •.h'f'-c    Iho  te.otir.ony  of  nurioroua 
xdinc^r^cez  en  behiiXf  of  defendant,   v/'no  ttetc-d  th^t  It  hod  never 
.boc-ri  the  pi-^ctice   in  dcfcnd/.'nt  *  c  "Imt  tn  ijlphca  tho  pcrfuin<?  frc:n 
the   ro;Cf-ptacioi'i   to   the  bottleu ,    but   t'i;rit   dd-ch  conU-.infiV  va^z 
equipped  v;ith  a  faucet,    to  v/uicri  o^o   j^ttachcd   a  rubber  tube, 
rendwjiiig   ii  unnc-cefiepry  to  place  the  tube  into  the  rnnuth;      c.nd 
tluit  Uie  place-  'iS^hcre  j)laintiff  hi^.d  barn  e.TJployod  Y;a;i  nuite 
spacious  ciTid  -jroil   ii:[:htcd   U'^d  vcntiltvtod. 

befe:idvnt  al30   Introduced  tae   evidv-nce  of   fi  phyoicion, 
who  testified  that    the-   concition  cf  plaintiff's  hen.lth  could  not 
ho.Te  reaultad  Trorr.  her   ejr/;loyi'iC;nt  in  defcncbnt*  rr«  f.'^.ctx'-'ry;      that 
v/ood  alcohol  unXei^s   tr-ken   lnt«irr..?.ily,   wculd  not  cetiovzly  fiffcct 
the  By;; tern  of   one  rorldiir;  ixi   clcoo  r>roxi2ity  to  it,   but  nctir^ltted 
that  ^.-ood  elcchol  poii/onirii;  coul;-!  ti^Jcv'^  pit-ce  by  0.br.or;?t5cn   or 
inhaiatiori,    allhcuG}!  he  etr.tcd  this   frr-D   ?;,  very  clo^r  pr^r-ce??!, 
%-tiich,  t;ouiu  zakc  £•  vory  long  tiwc  to  tr.anif  est   itr'.elf   in   the 
health  oT  ^hc-  victim, 

Cn   tliG  tv;o   iOi'c.';cing  i  t;r.uef3,    viz.,    'vnethor  or  not   it 
waa  the  practice  to  cipluTn  the  liqi^id  frcn  tlic   cDnt;\inors  tn 
the  bottleJi  v:hile  plaintiff  i«rrsa  c^,ployc;d  by  drvfi^ndarst.   and 
-hethor  or  not  the  condition  of  pla;lntiff*a  health  rjiirultrrd  fr::-.a 
her  said  employir.ont  -  the  evidence  v^.o,  conflicti::,'- .     The  jury 
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vie;,'.     M   oxa'iUii.  tion  of  th.-t    c-v,:e  dicclouos   thot   alth.  ra^li  %'hG 
facta  are  isonochat  r.nalo.^oui:   to  thouo   in   the   cr;.uc  ut  "b.r,   yet 
it  differs   thorcfrori  ir.  this,    that  the  i;cticu  in  th-.t   ct:>.ao  Wivn 
Tsrought  under  tho   i>:oviXian^ -c  Oniiipencati  en  Act,   iiici  the   Industrial 
Boi^rd   there  Toimd  titat  the   ixln-.^:;:   ccKpiair.eu   or  vcy  du^  to  en 
accident.     Oar  ^uprcEiQ  Court,    in  rc:;vieoin,'j  iiic-   rccor^i,   hi'ld 
that   there  %v-,a   evidences  tcndiai;  to  tiupport    UiO  c-old   firuiiat.:, 
which  wao   thereforo   ccnclusive.      In  the   oa.3e  at  "b-.r,    ths   cvidarica 
litronfciy  tc.idr.  to   tiupport   tlie  rindLn;"*  of   tVio  jury,    th^i-t  -pl.-in- 
tiff  *a   iliruiua  vma   oacsod  "by  vvood  aicohol   do  i;-.  on  in,;:,    v^vich  vazo 
pocuiiar  to  her  said  or-!;.)loyr.;ent»    ~  wia  ".v<j  i^/ra   thurcforo  not  in   a 
po.Jiticn   to  disturb   thvdr  findin,~   on   th  t   iir.uo. 

Defendant,   "by  va.y  of  s.ri  infitructi<^n,    cnhr^iitlod  to 
tho  jury  -uhc  question  '.fheth^^^r   or  not  there  v;!->,!3  oi  •-ill/'ul 
viol;.-.tion  of  the  ;;aid  ^'^ocupationril   Oloearse  Act,   an^  the  jury 
^oy  their  VirJict  hci-vo  decided  thrt   ior-Atc-    in   favor   ;f  plaintiff. 
-^c  qucj--tion  if.  horci  r;.-i3'-^i   o.o   to  the  :-arfi  c?  { -ncy  of  the-  evidence 
to   au^jtain   ouch  findin;:-. 

Cthor  qupoticna  h&ve  'occn  pre ?5 tinted    nhich   in  cur 
vie-?/  of  thtt   caue   it  bcccaea  unnGcossary  to  cc;i;.-idcr. 

Accordinijiy  tho  ju',!c>cnent  v;ii.l  he   zvff irra&d. 
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t^uperior  Court, 
C«ek  Crtuatjr, 
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Appeal  froM  order  dlreetiiig  that  a  writ  of  wmndonam 
iaauo,    ooB^dlling  roapondents   to  reiDat«t«  petitioner,    John 
R»  GalXa^^har,    aq  a«ilar  d0t«>ctiTe  sergtsnnt  in  the  police 
department  of  the  City  af  Chien^o. 

¥ha  petition  set   forth,   anong  oth».r  things,    that 
prior   to  July  6,    X896,    th«  petitioner   took  the   regulBr  civil 
aerTice  examinsHtion  for  the  offioe,   position,    or  pl.ce  of 
^nvloymcnt  of  police  patrolman    m   the  departisent  of  police  of 
ttia  City  of  c:hler.go;      thcit   the   civil    »ervio«   cosninisfiion   duly 
aertified  his  nane,    together  with  ethers,    on  a  list  of   : pplicants 
ahe  had  aucoeaefully  paased  attid  examination;      tlmt   thereafter 
the  petltitmer  was  duly  appointed  to  the  said  office,  position, 
or  plrftoe  of  empleymest  of  poliee  p&trolmaa,    in  which  capacity 
he  serred  for  aeweral  years;      that  on  August  14,   1900,  petitioner 
took  VI  examinatlMi  for  promotion  to  the  hunk  of  detective 
aerteant;      that  on  January   4,    1901,    th©  civil  senrice  cosgcpiaeion 
posted   a  list   of    the  applicants   who  h»4  successfully  passed  the 
aikid  pronotlonal   exawinxtion,   which  esid   list  contained  th«  name 
of   the  petitioner;      thiit   on   Ff^bruary  1,    1901,  he  was  promoted  to 
the  rank  ef  detective  sergeant,    and  on  February  3  enter«fl  upon 
his  duties  and   continued  as  such  unv.il   removed  th«refrom,   aa 
hereinafter  set  forth;      that  appropriations  were  made  by  the 
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city  council  of  the  '-ity  of  t^hlcpgo,   of  funds  to  «o«t  tho 
aal&rloB   of   the  number  of  detect !▼€>  serseentB  duly  appointed 
«n<i  acting   in   tn^t  capacity,    out  of  which  aald  fund  tho  petitioner 
wao  paid  his   wnlriry  until  removed;      th»t  by  an  ordittance  duly 
paoRod  by  the   Bald    city  council  on  July  l?i,   1912,    the  civil 
seryicft  coiwniawion  of   the   city  of   C  ic.if,o  wf^a  .-ciuthorized   to 
claB£<ify   the  ▼Sf.rioun   offices  «nd  positions   oomlnfr  under  Ita 
jurisdiction,    including   tliat   of   the  petitioner,    sm&  thet  pursuiant 
thereto  petitioner* a  office  ar  position  or  pl/jce  of  eoployvent 
wae  deaigneted  and  thereafter   known  ae  that  of  senior   detective 
aergeant;      that   the   city   CMuncll  of  the  <-ity  of   Chicf.^o  there- 
after made  annual  approprlationa  of  fundo  for  th«  paynent  of 
aaleries  of  aenlor  deteotiTo  sergetinte,    out  of   wvich  petition «>r*s 
salary  w;,s  paid;      th4t   the  duties  pnd  aalrxy  of  e   aenior  deteotlre 
aerveant  »ad  of  a  detective  aergennt  were  Identleal,    the  only 
difference  being  In   the  name  of  the  ofric«>  or  position. 

The  petition   further  averred   that   on  February  28, 
1917,    the  general  Buperlntenrl«;nt   of  police  of  the  ^Ity  of 
Chi«!?go   entered  an  odi«r  demoting  petitioner  to   tho  rank  of 
daak  aergeant,    -   an  offic«  or  poaltion  w^iich  whs   inferior  in 
rank,    aalary  etc.   to   thrit   of   senior  detectire  e^rgeant  -  with- 
out cause  and  without  preferring  charges  e^ninst  petitioner^ 
tluit  aae  Pstrlek  J^ard  wna  thereupon   temporHrlly  promoted  from 
the  rank  of  deck  asrgeaat  to  th»t  of  aenlor  detective  aergaant, 
in  petitioner*s   atead;      that  the  dutlea   incident   to  the  afore* 
•aid  potiitiona  and  the  exajnlnrai^na  and   f^tualifiCHtiona  therefor 
ware  entirely  different;      that  petitlon*r  nnyer  took  the 
exriDlnation  or    lU^lified  for  o&id  office  or  pouition  of   deak 
•argeant,   vdille  the  aaid  Vord  had,   but  that  the  latter  had 
never  taken  the  examination  or   qualified  for  the  office  or 


Xl' 


v-tnXr-  fab   e-rf?   iirfj 


•S- 


9^}  1X9 


i^3'^-""»iW 


>j:-i.3X«« 


.■  •-;?! 


-3- 


^•sition  of  Benior  d«i«otlT«  surgeant. 

Ihtn  followed   th«  prayer  th»t  «   «rlt  of  pimdaMna 
issue,    coMptdllnti    eortain  officers  t heroin  nfjiuod  to  perform 
their  proper  official  duiiee  thorein  mentioned,    to  reatore 
petition' r  to  the  office,   position  or  place  of  employwent  of 
senior  deteetive  sergeant  etc. 

To  the  fort\  oine,   th«  respondents  filod  a  gimeiml 
and  (tpseial  demurrer,    setting    forth,    fusong  othsr  grounds  there* 
for,    (a)   that  there  wae  a  misjoinder  of  the  j»«srtie6,    (b)   that 
the  petition  failed   to  set   forth  ordinmices  whioh  crei^ted   the 
office  of  senior  detectiTO  serge^mt,    mxA   (o)   thnt   the  petition 
also  failed   to  show  that   the  petitioner  had  ever  heen  appointed 
thereto. 

The  cmrt  ov<!rruled  said  demirrer,    and  tl>eren9on 
witered  an  ordt?r  directing  that  a  perwnptory  writ  o-    ^andasHi 
istiue   fivgainst   the   City  of  Chicago}      William  H.  Thomptson,    its 
BMyer;     HeriBan    'f\   uchuettler,    its   superintendent  of  police; 
/^exander  Johnsem,   Jost^h  i  .  Q^tary  and  Charles  -^.  Frazier,    or 
their  QUcoesfiors   in   office,    itt^   civil  service  oosmlsiiionersi 
Gliayton      .     mith,    ita  treasurer;   and  Higene    u  Pike,    its 
conq)trollt  r,   respectirely,    ttOBtsNUiiing  th©»  and  eaeh  of  the«  to 
per^oirm  their  proper  duties  to  restore  petitioner  to   the  office 
«r  position  or  piece  of  ei^loyirent  of  senior  det  ctive  sergeant 
in  the  police  department  of   the  fcity  of  Chic»»«o,    to   anohle  him 
to  perform  the  duties  of  the  said  office,   position  or  pl^^oe  of 
esiploTmeat  vf  s«nior  detective  sergeant  etc.,   and  reoeive  the 
salary  «nd  emoluments,   the  rii^ts,   perQutsites  amd  privileges 
of   the  said  effiee  or  position  or  place  of  enqployment,    in 
«)ecord«nce  with  the  Civil    iervioe  Aet  tmd   the  rules  of  the 
said  eivil  service   cenr.isaion  of  the  city  of  Chiof^gc;      and 
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forthwith  to  pli!  ce   the  naae  of  petitioner  on   the  payroll  of   th« 
city  of  0Me»^9  fts   senior  detectlTe  sergennt  of  the  pelio« 
departaat^nt    Uiereof;      and   the  «»id  oWil  Ktsrvitm  eonfmiaeion^ro 
end  the  said  city   coa^troller,    to  certify    to  the  city  treasurer 
th&t   the  petitioner  vi»b  occupying  a^iid  officr   of  f:(»nior   deteotiTo 
eergeemi  eto.,   and   the  said  fiity  treasurer   to  p«y  to  petitioner 
the  salary  appropriated  for  the  office  of  senior  cleteetire 
•eri^eant  subject    to  the  Xa«e,   rules  and  ordinances  pertaining 
to  senior  detect  ire  ftergeant   of  police  etc* 

It   is  argued  in   isuprort  of   the  first  point  upon  which 
the  «aid  d«»urrer  w&s  hi«r?Gd,    that  the  '^ity  of  ^hiCHijo  and  it» 
Btsyor  were  unnecessary  and    i«^rop«p  partien  to  the  proceeding, 
for  t>'.e  reruion   that  the  foraier  acta  only  through  its   officers 
and  agents,   and  the  latter   dearly  has  no  specific  duty  to 
perform  in   connection  with  the  reinstatement   of   th&  petitioner. 

Conceding  that   the  eaid  respondenta  were  not  neceeaary 
parties,    in  our  opinion    thft  ^vrit  way  etill  ho  abstained  as 
against  those  whose  duty  it  was   to  reinstate     petitioner  to  his 
said  office  or  position.     >^tate  s^  i^  v.  Bonrg  ^f  ^^u^erviaors 
J£l  8l.,    66   Wis.   199;      ^tate  ex  rel.' y.  Pga  ^M^yJoa"  ii£»  Bl  Mk't 
61   Atlantic   598, 

whether  or  not   th«  petition   set  forth  ordinances 
ereating  the  office  of  senior  detective  sergesoit   is,    in  our 
opinion,    isneateriflii,   as  the  petitioner  hased  his  right  to  the 
writ  upon  the  theory  that  he  wns  the  lawful  incunhent   of  the 
•♦office,    position,    or  place  of  ercplyment  of  «enior  detective 
sergeant,  **   froia  iwhioh  he  contends  he  was  unlawfully  remoyed . 
If,   as   contenv5od  by  reaponflents,    there   is  no  sutdi  office  as 
senior  detf?ctiYe  B«-rgeant,    or  that   the  petitioner  hae  not 
sset  forth  any  ordinance  creatin*!;  such   alleged   office,   petitioner's 
right  to  the  writ  B»y  atUl  bo  sustain «!  on   the  theory  th.  t  ho 
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••«k8  his  roinBtatentsnt   to  a  poaitlon  or  pXao«  of  tnaploymmiX 
to  which  h«  Wf «  lawfully   Hntitlod  nnd  from  whloh  he  w&o 
unlawfully  reMored.     People  y.    :effln.    3R3   111.   fi9t>.     In  our 
opinion^    therefore,   the  court  properly  allowed  the  wrtt. 

Other  pointa  h«Te  been  raised  by  the  ret«pondents 
frihieh,   however,    >»e  shall  not  discueei,    as   in  our  opinion  they 
•re  not  of  aufficlont  isonont  to  tmirrant  o  reresrestl. 

Aocordlngly  th«  Judgiaent  will  be  ef firmed. 


aaa    -    24515 


uai,:iSiA  OiiViiLQ, 


Ttt. 


;rACOB  PRQBi>T, 


App«lX«e, 


\ 


AppiJLlaRt./  j 


App«al.  froa 

Uuuiiolpal  Court 

of  Chioago. 

214  I.A.  631 


3 


Ihls  is  Kn  appfttti  by  tiie  defendAot,   Jacob  i'rebftt* 
fr«n  A  Judgmwat  for  ^470.CO  in  favor  of  pl^^intiff,    in  an 
action  on  an  tuoceunt  et&tod,    triod  b«for«  the  court  without 
&  Jur/* 

i^lftintifl*tt  Torifiod  »tat(ueB«nt   of   Gl&ijb  aiXegod 
that  tho  dttfendanto,   J&cob  Irrobst  and  MiaiXA  i-robot,   vero  indebtod 
to  her  in   tho  •urn  of  ipdQO.OC  on  «n  aooount  stated  by  and  botweon 
plaintiff  and  th«  said  defendant*,   on  or  about   February  12» 
1913,    at   Chieaiso. 

Defendants,    in  their  affiUarit     of  merits,   denied 
that  they  or  either  of  them  aere  indebted  to  plaintiff  in  th« 
sum  of  $006 .00  or  any  su»  eiiatsoeTer,   on  an  account  stated, 
or  that   they  or  either   of  \iMim  v$ere  otheri<?ifie   ind<«btdd  to  tit* 
plaintiff,    in  any  sum  iiiiatsoeTer. 

Before  trial,   on  motion  of  plaintiff,    [^siiaa  Probst, 
defendant's  wife,   was  dismissed  out   of   the   ouse. 

Plaintiff  and  defendant  wer<9  the  only  witneaaes  who 
testified  upon  the  trial.     Plaintiff's  testimony  whereby  she 
sought   to  establish  the  account  stated,   was  Tague  and  indefinite, 
Old  somewhat  oontradiotery,  both  as  to  the  nature  of  the  allecod 
indebtedness  and  as  to  the  time  when  the  account  was  olained  to 
hare  been  stated.     Defendant's  testimony  was  a  complete  denial 
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of  any  and  all  indebtednoss   to  plaintiff. 

She  trial  court,    in  effect,   h«ld  that  plaintiff  had 
failed  to  establioh  an  account  etnted  aa  alleged,   and  froa  an 
exawination  oT  th«  evidence,  we  are  of   the  opinion  that  euoh 
f lading  vaa  proper. 

The   court   expreseed  the   opinion,   ho-wever,    that 
apparently  there  w»a   tenething  due  plaintiff,    said   although  no 
amendment  vas  asked  or  made,    entered  the  Juigaeni  herein 
ooKplained   of.      In   thia  we  think:  the  court   elearly  erred.      It 
is  well  settled  that   even   in  municipal    court   artiona,    the  proof 
antet  correepond  with  the  pleadings.      ( Jgalter  Cabin  et   Co.   t, 
Rtteaell.    250   111.   416.)       So  in  the  oaae  at  bar,   plaintiff 
cannot  make  one   claia  in  her   atatement  and  recorer  upon  proof 
of   another,   without  aaaendment,    even  if  ve  were  to   aaBuaae  that 
the  evidence  ahowed  there  waa  aomething  due  plaintiff. 

Accordini-^ly  the  judgment  r.ust  be  reversed  and  the 
cauae  resianded. 
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a'Hjs  OIL  TRUax,  Liisn-  .d, 

Plaintiff  in  --rfor. 


a  corporation,    tft  «I«V  / 

Defendant's  In    -.rxcr. 


)       iSrror  to 

)  Clrottlt   Court. 

) 

)  Cook  County. 

2il4l.A.  631^ 


D!aLiv;?aKs  TUB  cpiaiors  ck-  iHis  covkx. 


Bill  by  Th«  Oil  Trrist,    Llmitei,    an   .'ingllsh  corpor  tion, 
Ml  ft  Btoekholder  of  the  International  Asphalt  Company,    »n 
Illinois   corporation,   egalnst  the   eaid  last  mentionad  corporation, 
and  others,    for  the  appointasent   of  s  receiver,    oto, 

Dewurrer  t<^  the  bill  nustained,   and  bill  dismiased  for 
wwst  of  ft':|iilty. 

The  controllinf?  qii«ation  here  presented  i«  whether  or 
not  th?  coffltpl^inant  corporation  has  the  rif*ht,  sk  a  stockholder 
•f  th«  dof^ndpnt  corporation,    to  maintain   the*   action  in   question. 

In  Golden  v.    Gonr enka,    278   111.    ^C9,    it  t  3  held   thet 

a  foreign  corporation,    though  authoTijr.«<i  l3y  Ite   charter  to  own 

•ad  hold  stock  of  another  corporation,   and  licenoeti  to  do 

husinees  in   Illineia,    the  liofn:  c  oxpresaly  authorizing^  it  to 

buy,    sell   end   d«nl    in   cerporEto   otocka,    could  not  own   atock  in, 

end  hence   could  not  be  held  liable  vsi  a  stockholder  of    a  bank 

organised  and  doing  business   in   thi»  c>tate.     The   court,    in 

psissiag  upon   this  queatifln,   used  the  followini?  language,   p.   440: 

"A  domeatic   corporr  tion   la  not  authorized  to  hold 
stock  in  .mother  co  rpcraticn,    and  &  forei,;;r-   .'Tjpr  ration 
cm   a^rercise  no  powers   in   this   -^tat©  which   cnnnot  be 
le.wfiilly   extirciflftd  by  a  domestic   ccrpcrj-lior..      ( .:unber 
"^^   >^ericiin  Telegraph  and  I'elephonff  £o.,    238   111,    456.) 
Therefore   the  license  to  John   Burnhjus  L   Co.   did  net 
authorize  thut   corporation   to   buy,    sell   or  hold  In   the 
-•tate  of   lllinoiH   stock  in  another  corporation,     'jhe 
purchase  of   «uch   stock  and   its   transfer   to   John   Burnham 
&  Co.  >»ere  ultra  viree  r*nd  void,* 
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Xn  our  opinion,   th«   cuu«  nx  y»ir  i»  contcdliod  "by 
the  decloioa  of  our  ijvipvemt!  Court   in  the  ^^  old  en   ««..?«,    jaupra. 
and  ihereforo  tiie  judgnent  Must,   on  affiaraaod. 
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Pofenditni  in  '^rror. 


\  i  )         2rr«r  to 


▼••  \  /  )  Manlelpttl  Court 

of  ^hicftf^o. 
Plaintiff  4^  ^TOii.  )  r 

214  I.A.  63r 

D^IVIBRXD  «K1  CflJia   C^-" >.f. 

Ihla  writ  of  »!«rror  liringe  up  for  review  »  jud^n«nt  for 
#100.00  entered  upon  a  olaljn  for  $510.00  vhich  plaintiff  alleged 
imB  the  balenoe  due  him  for  serviette  rendered  hb  f^  accountent. 

The  sole  queetion  preeentert   is   whether  or  not  the 
finding   of   the  court   le  auatained  by  the   evid^oe. 

Ihe  controTerey  between   the  pnrtiee  ^»b  as  to   the 
Riaount  agreed  upon  for  the  senriceo  in  question.     Plaintiff 
teetif led  thet  the  fl»;ur«  egreed  upon  ^nr-e   |460.CC,   upon  which 
1X50. CO  bad  beon  paid  by  defendant,   leaving  a  balance  due  of 
lilO.OOi      while  defoidBzit   contended  that  the  asaaitnt  fixed  was 
^80,00,   which  he  had  fully  paid. 

In  view  of  the  foregoing,    it  is   clear  that  the 
jttAgfltent  for   §1CC,00  cannot  be    raconciled  with  sin/  theory  of 
either  the  plaintiff  or  the  defendant,    and   findi;  no  bnsie 
in  the  evidence.     ?or  this  reaa<m  It  bec-'wea  neeeas-ary  to 
reverse  the  judfiwent  end  renand  the   eeuse  for  a  retrial. 

a»iVi£lMKU  AMD  RKMABDED. 
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)         AilfiAt   ^KCIt  MmaCli'AJ.   COURT 
OF  CHICAGO, 
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DMUIVJEHKD  TEE  Oi'INIOK  OF  mt  CCUTsT. 


By   this  apj)€-4il   defendant   aeeki.   tru;    revf-rijal    of  a 
.JmdSKciit  for  ^375,00  iii  favor   of  plaintiff,   ai   oiie  ana  one-ixvaf 
aonth*'    »nlary  under   &   c<:rtaia   contiuct   of    esaplcsyment . 

It  appeart  frci;  tiit  evicence    ti*ai  plaintiff  iiad 
bean  eniployed  by   acfendant   in    trie   csjaoity  of   office  ^ann^'er  for 
VipvariM   of   ten  years;    tliat  oa  jane   3,    1907,    the.   parties  nereto 
entered   into   sn  agrcfc-Sftnt  ty   tne   tcrri;8  of    wuicii  ilaxntiff   wna   to 
have  charge  of   defendant's  Calcago   office,   at  a   salary   of   ^260, 00 
per  montii,    the   said  agreeiaent   beln^   aubjeot    to   cancelif»tion   oy 
either  party  on   thirty  daya*    notice;    that  on  i-Tove^ber  22,    1917, 
the  president  of  defendant  company   .vrot*-^  plaintiff  in  part  as 
folio 'J  3: 

*I  regret   to  advise  you  tliat  because  of   the  con- 
tinued ur.iprof italilR   condition  of   your   office,    I  have  de- 
oideci   that   It  becomes  neceaaary  to  laalie  a   cnange;    there- 
fore,   on   Friday    (Kovewitoer  30th)   /.r,    uaniel  J  .    Lennon  will 
take   cnnrge   yf   the   office. 

"(,f   course  you  understand   tiiat   l  '^nnt  to   treat 
you  very  faxrly,    ana  a&suiaing   tiiat  it  will   not   be   foaeiule 
for  you  to   turn  around  and  arrange  for   ao^nctiiin^   else  at   once, 
1  am  very  ^iliin^    to  uave   ^ou  continue   xti  our   ^atrvxcea,    to 
help  kr,   Lennon  get   straif.ntcned  out,    giving   auen   tiae   to 
hi^  aa  ne  ii;ay  need,    aiid  your  ifiy   to   continue  as  at  present 
until,    say  January   15th,* 

To   this  letter  plaintiff  replied  under   date  isovember 

24th  as  follovs: 

"Yoxir  letter  of    the  22nd  was   naturally  a  painful 
surpris*  as  my   eighteen  years   of    service  -.•/iUi  1  arper  cV  iiroth- 
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«r»   certainly   entitled  me   to  u5ore    taan  six  days'   notice  of 
diBouarge. 

"*ould  you  care  to  let  me  ii&vn  my  salary  to  Janu- 
ary 15tix  on  NoveiLiber  2Q%ii,  as  tiiis  quick  o/ianga  will  put  me 
to   aome  extra  exyenseV 

"I  ahall  gladly  be  of  all  pouslble  help  to  )  r, 
Len&on." 

It   furtiier  appeared  from  the   eviuence   ti^at    the   said 
Lennon  tooic  Ciiarge  of   defendant's  Chicago  office  as  plaintiff's 
•ucoeador,    on  L'ovember  3c,    lSiil7;    tiiat  on   said  date  ylaintiff   ex- 
plain -d  to   tiie   aaid  j.ennon   tlial.  he  ivast   indebt«>d  to   defendant   in 
a   certain   aum,    wiiich  he  thereupon  offered   to  laake  Kooi,   and  ten- 
dered defendant  a  check   for   th«   difference  bet?yeen   aaid   indebted- 
ness and  ^375,00,    tht?  iu«ount   of  hiu   salary  frtjm  rovember  ZC„ 
1017,   to  January  15,   1«18,   as  per   &h«  forsgciiit'  letter;    that 
•aid  check  was   rejected  by  aefendant;    tiiUt  platntiff   continued   in 
defendant *£i   cidploy,   &»»iai,xnii   the   said  j^enncn  in  i.is   neni  work  at 
office  manager,   u^  to   and   including  January  4,    1918;    ihat  plain- 
tiff  tiiereaftar,    until  Janudry   lu,    lyiii,    contxnUi;d  to   acild  niia- 
aelf   in  readiness  in   uxe   c/e/ii.    Uie   s^xd  x^9UA:>n  axumld  o^i  I  upon 
him  /or  furtner  assistance;    tixat   the  Uiaoun-   ox    .jnjn«y   du«s;  and 
owing  from  plaintiff  to  defe/idant  w&»  paid  by  plaintifi" 's    surety. 

It   is  virtually  conceded   t.iat   the  foregoing  letter 
of  liovember   'ZZ,   1917,    to   plaxntiif  and  hi«   reply   tiicreto    cf 
KoTember  24th,    constituted  an  sagreement   between    ti^e  parti^^s   to 
continue  plaintiff's   einployjoerit  from  Jvoveifi&er  3C,    1917,    to 
January   16,    I'JIB,    at  a   saJarv    of   ^250, CO  p^.r  xnontiri. 

Defendant   contends,   however,    that   the  said  agreement 
W6S  voidable  and  tnat   it  had  the  rir:ht   to   rescind    aaiae  urcn  learn- 
ing of  plaintiff's  alleged  defalcations.      It   ia   ca  ear   troir:  the 
undisputed  evidence,   however,    tnat   plaintiff  notified  defendant 
of   this  shortage  on  November  3ctiU,    «7hen  the  i^aid  Lennon  took 
charge  of   the  chica|j;o  office,    and  tnat   defendant,    vyith   such 
knowledi^e,   accepted  plaintiff 's  services  for  upwards  of  a  month 
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thereafter.     Defendant  Is  therefore  not  now  in  a  poeition  to   oom- 
plaln  of  pl(?.intiff '8  alleged  preTious  nxltoonduct. 

Nor  can    it  be   aaid  th&t   the  talnl  af^reement  «a«  without 
oonei  deration.      1  lain  tiff  irae   Rntltled   to   thirty  day.j'    notice 
under  the  o.rif:inal  fiiA^reesnent.     The  letter  of  Hovejnber  22nd  con- 
stituted only   six  days'    notice.      Hair. tiff  accept -d   the  off^r  to 
continue   in   defendant'*   erarloy   for  fsir  weeke   longer,   and   did   in 
fact  perform  eervicea  for  the  greater  part  of   tiiat   tiiae,  being 
ready  and  willing  to  perform  up  to  January  16,   191ii,    if  called 
upon . 

m  our  opinion*    therefore,    the   ccurt  properly   eniei.*ed 
Judi!-:ment  for  plaintiff  in   tue   aim  aforeeaid. 

Other  question!  have  been  raised  wiiich,  no^^evor,    we 
aholl    not   aiscuss   save   to   say  that  in  our  opinion   %uey  are  not 
oon trolling. 

Accordingly  the  judgjaent  will  be  affirmed. 
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)      A;-'peHl   froKi 

Circuit    -ourt. 
Cook   •'ounty 
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MR.  lfH.'Ci>Ii)Il?;i    JUuTlC;'.  McDOK/vLD 
DaELIVKRJSD  Ti'Ji  OPIiilOK  OF  IHS   COURT, 


Thic  is  on  appeal  by  the  defendant  from  a  judgment 
rendered  in  favor  of  plaintiff,  in  en  action  on  the  c^ee  for 
the  breach  of  a   contrnct   to   ranxry. 

It  was   admitted   on   tho  trial   thst  df>f«?ndant  hud 
•grcttd  to  narry  plaintiff  and  thctt  he   oubB*?quently  rofuoed 
to   carry  out   ssid  aKreemcnt*     The   def«nae   relied    upon   in 
Justif icetion   of    the  breach  vi^e  the   alleged  unchastlty  of 
the  plaintiff,    whic/i  the  defendant   testified   came  to  his 
knowledge   after   the  ofereQAld  promiae  had  befii   made. 

The   chief  teotimony  relied  upon  by   defendant  to 
Bubatrmtiate  hie  defenue   Wi^a   that  of   one  Zydlewski,    who 
stated   tht-t  he  hnd,    on   eevera.!   occasions,    eu^teined   iamioral 
relatione  with  pleintiff  during  defendant's   courtship   of  her. 
tlaintiff  denle  t   ail   the  chargea   so  made,    nnd  disclaimed   any 
uoqualntsnceship  whataoever  with  the  said  witness* 

The  controlling   question  here  present eti   is   one 
of  fret,   viz.,    whether  or  not  defendant  has   austained  his 
cherge   of  unchastity  against  plrintiff,    in  justification 
of  hi^3   ndKiittod  breach  of   promiBC.      In   view  of    tiie  cwi- 
flicting  nature   of    the   evidence,    considered   in  the   li^t 
of   other    circumBt'-ncee   revealed  by  the  r<cord,    v?e   -ire  not 
prepared  to  hold  that  the  verdict   is   clearly  end  manifeetly 
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ag£i.in£tt   the  weight   of   the   cvidanoe. 

Defendfoit  also  complaina   of   the  renuirks  made  by 
counsel  for  the  pltintiff  in  his  argumsnt   to  the  ^nry .      ^Ti.ile 
•xoeptlon  wjjO   tt^ken   to   the    conduct    coRspiPined   of,    yet  no 
objection   wna  ra»d«  thereto   t-nd   the   court   wfis  not   cr.lle'A  upon 
to  mske  a  ruling.      In   such   a  sitURtion  there   iv>  no   nue«tion 
preBfjntftd  for  review.     N.   C.   C.  ^,  £o,  ▼.   Cotton.    140  111. 
486. 

There  being  no   error   in   the   record   which  juetifies 
a  revereptl   the   judgTrjent  will  be  »f firmed, 
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App«Mant. 


Appeal  trmm 
MiniclpAl  Court 
of  Chie«fi«. 
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«.  josTiCii  hAmm  ViSLvrmm  the  epXHfiou  of  ths  c^ust. 

Th«  transcript  of  rooord  in  thia  oaao  oontaina  ao 
bill  of  exceptions,  Vut  tho  clerk  ia^roperly  insertod  therein 
certain  affidavits  which  were  stricken  therefroa  June  6,    1918. 
Appellee's  brief,   subsequently  filed,  net  baring  called  our 
attention   to  the  order  striking  them,   we  failed  to  take  note 
of  it  in  deoiding  the  o»se,  but  because  of  the  oversight  hare 
granted  a  rehearing*     The  entry  of  said  order  leaves  before  ua 
the  •eoasQOn  law  record  only* 

The  record  shows  that  the  sutnRsons  w&s  returnable  and 
returned  on  July  IS,    1917,   as  served  on  defatdmnt  SVkly  IS,    1917, 
in  a  fourth  class  ease;      that  cm  aeptenber  11,   1917,    the  suit 
was   called  and  dismissed  for  failure  to  prosecute,   and  a  notion 
by  plaintiff  entered  to  vacate  the  erder  of  disaissia.;     that 
en  Septeofber  Id,   1917,   the  order  of  dismiesal  was  vacated,   a 
rule  entered  against  defenciant  to  appear  instanter,    a  di^fault 
taken  against  hia  for  failure  to  appear,   the  case  called  for 
trial  and  evidence  heard,   and  Judgiaent  entered  against  defendant 
for  1500}      that  <m  Ootober  18.   1917,   defendant  entered  his 
appearance  and  moved  to  vaeate  the  order  of  default  and 
Judgment;     and  th»t  on  Sovember  19,  1917,  his  motion  was  over- 
ruled and  an  appeal  prayed* 
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Appttllaat  h&Ylng  lotcn  ■«rr«d  with  sumironft  It  was  his 
duty  to  take  notice  of  the  Iaw,  which  he  was  presuned  to  know, 
that  dofattit  and  judgsent  oould  be  entered  a^^ainat  hin  on  and 
aft«r  the  retturn  of  sueh  avmmons.  unleea  h«  »ade  hie  appearance 
as  the  atatute  providea.  fyjaho^ff  t.  JPeople.  f^r  mi<j_QtjQ.  17X 
Xn.   243-248J      IJaasschttaetts  |.ife  Ine.    C£,  ▼.   Kellogfg.   82  id,614.) 

Appellant  urges  that  he  was  entitled  to  notice  of  the 
rule  entered  on  hin  after  the   c^ee  was  reinetated*     But  the  oourt 
haring  jurisdiction  to  reinstate  it,  and  he  not  haring  ent«re4l 
his  appe&rar.ce  "before  it  was  reinetated,   in  the  absonee  of  xoiloa 
of  court   (which,   if  they  existed  and  were  relied       on«   should 
appear  in  a  bill  of   exooptions)   appellant  wea  not  entitled  to 
special  notice  of  the  rule  "as   th«  prcrfsunption  of  Inw  is  that 
by  reason  of  the  serrioe  of  susoreons  the  defendant  is  oonst&ntly 
present  in  the  oourt,    and  therefore  has  notice  of  all  that 
takes  plaoo."     (See  the  two  e»sss  sujpra.l 

AS  the  oourt  had  juriedietl'on  both  of  the  d&fendant 
sad  the  BUbjeot  mattrr,   we  nust,   in  th«  absence  of  anything  in 
the  record  to  indicate  the  contrary,    indulge  in  the  presunqption 
of  the  regularity  of  the  proceedings.      If  any  irregularity  could 
hare  been  disclosed  by  a  bill  of  ex£«ptions  then  appellant  failed 
to  ayail  himself  of  the  giren  opportunity  to  file  such  a  bill. 
The  Judgment  will  bs  affirmed, 
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«MM2  s.  Kmrt, 
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£.    F.   MODOHALO  li  COMPANY, 
a  corporation, 

Ai^poUaal. 


Appofd  froa 

MttiiioipoJl  Court 

of    ^'lllOJAKO* 


MR.  JU^YXCit  BAiWHS  BiaXVE^UED  fiOl  QPXMIGi  07  till  Oeai£« 

Action    of'  rttpIoTin  and  trover;     finding  of 
oonTersioA  snU  dnjtmg^u  *t  |>300;     4udgjnent  aocox^ingXy,   cmd 
appeoJL  ^  d«f«nil»nt* 

Oof  on  data  t  h&Tine  refiaoed  to  tarn  out  tho  praporty 
ri^loTiod  on  th«  ^ti.illff*u  dsisand,  and  the  writ  ^oin^  r«tiAmo4 
unoxttcutod  aa  to  tho  oaiM,    th«  isaue  to  bo  triod  ««s  tho  rig^t 
to  posBOBHion  of  tho  proporty  -  an  «ut9aol)ilo  »  on  tl»«  date 
of  tho  roplevitt,    August  23,    1P17,    »a»d   itc   ▼i».i«c,    if   wrongfully 
taJkoA. 

fl&ljfttiff  it^To  dftf^BOeiit  a  ehattol  mertgait©  on  tho 
nutoaiotNile  M^reh  13,   1917,    to  oocur®  hi*  vlx  cotea  »cf;re«»ting 
|!2«3,    tho  loot  two  falling  duo  Augvot  IS  ond  Septesrher  15,    1917, 
roopootiToly.     Df'fondsmt  took  pesciooaion  ^  tho  «tUtomeV)ilo 
Au«u»t  21,   1917,   cioiBilng  the  rlgcht  thereto  under  onid  xortgago. 
tho  only  ultimoto  fret  in  dispute  wee  whether  plaintiff  paid   tho 
note  that  auiturod  Augu»t  13,    it  hoini;   conc«.l»d  that  all  othoro 
exoopt  the  loot  to  isaturo  hnd  bodn  paid*     Th«>   «7ideneo  en  that 
dHootioa  00   Qleai'ly  prepondoratoo  in  ?lain*,iff*o  favor  wo  ahall 
aot  diocttos  it.     '-^aXd  note  i^^aving   l?o«n  paid  and  the  remaining 
note  not  iiATing  matured    refore   tiio   replevin,    there  WfeO  no 
support  to  the  olaim  of   ri^ht  of  poosieBaaiion  hy  virtue  of 


lo 
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default   in  payment  of  any  of   the  netee. 

The  only  other  claim  to  the  right  of  peeaeeaion   B«t 
forth  in   the  affidarit  of  defense  was  that  defendant  doomed 
itself   insecuro.     There  was  no  eTldence  whatever  to   sustain 
such  defense,   hut,    on  the   contrary,   the  evldenoe  wac  euoh  aa 
to  challenge  defendant  *s  good  faith   in  taking  poesostsion  under 
•uiftx  a  claim  if  relied  on. 

Appellant  urges,   however,    that   if   there  was  no 
default   in  payment  yet  it  h^  the   ri^t  to  possession  tutder 
another  clause  in   the  mortgage,   that  giving  the  right   "if   the 
mortgagee  shall  choose  to  take  possession  of  the  property.* 
Whatever   construction  or  applictition  might  he  given   to  that 
clause  need  not  be  considered  as   it  was  net  made  a  ground  of 
defense  either  in  the  pleadings  or  at  the  trial,   and  cannot 
he  urged  here  for  the  first  tiB». 


•«. 


ift^^or  ;tti''    Kuu4;d^   -iii-^iiiJ  i.i     i;!rljil   (yoa:)  &:'i& 

.::r>    .hi.  >  ..;iaIo    i. 

:£i»j.*,9  ■•:>:.■ 


'  "Jit  •*;.  j«»i<  hn; 


33C     -      1^4257 


richahj)  g.  i^im. 


Appalled, 


JOHN  HAPP   and  HAHNAHtJIAPP , 

Apk«littiit 


Appeal  froa 


Circuit  Court', 
Cook  County. 
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MJi,  jubTicis  HAHSu^  BiSLivmm)  rim  opnrioN  of  ths  court. 


I'his  ia   H  bill  to   onto  roe  a  neohanic's  lien   for 
preparing  wiu  furnishing  plarte  t*nd  specif icAtlonB   for  a 
garage  vhidt  were  used   in  ita   Grection.     The  decree  giTes 
a  lien    for   viSOO, 

The  bill  ailttgea   that    tJiex'e  wsis  «?.  Tcrb&l  agreonent 
betweer*   coKipiainant  Pierce,    an  architeet,    and  defendant  John 
Happ,    the  owner  of  the  garage,    thsix,  th®  former    •'should 
prepare  plans,    specif ioritions,    and   superintend  the  ereotien 
and   construction  of   said   building,"   and   that   the  latter   ••would 
pay  your  petitioner  for  such  plans,    specifications  and  superin- 
tending the  Biun  of  |i500,"     Pierce's  own    construction  of   the 
Tcrbal   contract   is   as  follows: 

•We  didn't   figure   out  how  tnuch   of    the    |300 
wa  w«»«  t      receive  wru'.    to   >-9   for  the  plans  and 
specifications  anil  bow  nwich  of  it   for  auperin- 
tendin%:  the   erection  of  the  building,      .fe  did 
not  divide   the  amount    th.-^t    *.ny,    but   the  aT»  r-unt 
of   ^300  wae    to    include  both." 

Both  wccording  to  his  tSEtiwony  and  the  petition 

this  was  an   entire   contract  unfair  which  he  w?is   to   receive   ^3CC 

for  both  superintenrting?   the   construction   and  preparing  the  plans 

and  specif icatione.       The  sum  he  was   to  recover  for  each  was 

not  spportionable  under  hie    contract   or   sccordinR  to  his 

testimony.     He  did  not  superintend  the   construction,    and  of 

course  cannot   obtain  a  lien  for  work  not  performed,    even 

though  performance  was  prevented  by  the  owner's  bre;ich  of 
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contract.      (Harah  ▼.   ¥ick.    159   111.    ^.pp.   399;      Horr  ▼,   olavlk. 
35  111.  App.  X40«)        Conceding   that  the  work  done  In  preparing 
the  plans  and  epecif Icutions   is  lienable,    the  work  of   auperin- 
tending  is  not,    ar»  fl  therefore  fis  the  contract  ie  entire,    and 
•n  entire  contract  can  not  lie  apportioned   it   cannot  be  enforced 
ia  this  proceeding.      (Adler  t,   fforld*B  PaBtiaie  fcxposltion   ^o«, 
126    111.    373}      Crenln  v.  Tatge.    381   111.   336.)      Aa  under  thia 
■tatt  of  facts  no  lien   cnn  be  enforced,    the  decree  will  be 
rerersed  with  directions  to  diemisa  the  petition. 

Hj£VHRS,I£D  AND  RaSliASDiSD ,  WITH   DIRECTIONS. 
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WSLLUH  S,  MASatXR,  J  ) 

^  Apjp«lll>«|  ) 

\  I  )        Appeal   from 
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▼«f  I  )  t>up(5arlor   Court, 

Cook  County. 
CHICAC?0  L.!SAOUJS  BALL   CLUB.' 
It  corporutien,  / 

-.App«l^»nt.  J    ^   ^     >«     -,..  •/ 
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ira.  juaxic^  SAWS3  D;a.iTiv?iKi3  TKs  oriiaoN  or  thi  cm-^. 

Appellee  attendtd  a  l>as«1»Al3.  i^niae  conducted  by 
appellant   on  its  grcimds  wh^rrr   It  gave  exhibition  enmca  for 
the  rvisuoemQnt  of   the  public  for  hiro.        The  j^Aine  was   oaleulat«d 
to  draw  a  Inrgtt   attendance*      In  anticipation   of   that  fact 
plaintiff  went  to   the  groundw    .bout  two  houra  before  it   etarted* 
.%(5n  he  land  hia  friends  w«mt   insid«  the  gr^cunde   erery  seat  was 
taken  and  they  were  dlreoted  to  a  pluce  in   the  field  that  soon 
became  crowded,    wher©   thoy  we  "e  obliged   to    stand,    "^ile  standing 
on  his   tiptoeu,   peering  orer   the  headw  of    the   crowd,   he  wae 
putthed  over  by  the  jostling  of   the  crowd  and  fell  on   the  ground 
and  receiTec)  a   cut  on  his  haunid.     To  recover  for  injuriee   suatoined 
he  brought   this  euit. 

The  eevoral   counts   ci^arge  subetuntially  the  eane 
negligwiee,    th»t  defendant   "suffered  end  permitted  bottled  goods 
to  be  BOid  on  Said  grounds,    and  the  eajpty  bottles  to  be  »tre«n 
and  broken  on  asid  grounde,"  and   th«t   "by  *md  through  the   force 
of   th«  iaa^enee  crowi   there  aeuembled,    and    in  thcj  rush  of  asiid 
orowd  that   then  end   theva  took  place,    the  plaintiff  wao  thrown 
%o  and  upon   the  ground  and  upon  the  brekmi  glaae  with  which 
euch  ground  nna   atrewn,    and  plaintiff's  hands  were  gresttly  torn, 
evtt  and  lacerated"   etc.     It  i&   also  alleged  that  defendant 


aftc»> 


;f«t»««r 
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Allowed  iLdaiaBidns   in   exo««s   of   the     BBrntixifr,  «a{iaclty  of  iVi* 

V«  do  not  unlsr«t«n<i  that  »ipp«ll«i«  dooa,   or  w»ll  can, 
pro<llcBte  hi  a  olftim  of  negligence  on   th«  want  of  aoating 
CApftClty,    or  upon   tho  allogation  elone   thKt  df^fendnnt  suf .fwred 
and  permitted  bottlod   good  a  to  be  eol't   on   the  growndo,   but 
rather  upon   the   claiw  that  dafendant  perraltted   empty  bottles 
to  be   t^t^ewn   an4  broken   thereon.      The  main   fncte   submitted   for 
the  jury  wef^-   -.whether  d«f emt-mt  did   Buffer  and  permit  bottles 
to  be  30   atrcwn   etc,   and  whether  plaintiff  ^r.'  e   Injurmi   from  a 
brokw)  bottl«  or  giM»s  when  he  f«ll« 

The  byrden  waw  upon  plaintiff   to  prove  by  tn  pre- 
ponderance of   evidence   theste  two  Istter   ohdrgee.       ^hlle   viera 
wna   evidence  tanding   to   ahew  that  soise  broken  bottlea  were 
seen  on   the  ground,    and  plaintiff  himself   reaerabered   ae«ing 
oaly  one,  he  alone  testified   to  ths  det&ll»  of    the   *ocid<mt, 
9Md  e»id  tJru  t  he  di;5  not   b«.;    wh^t  he  w*ie   cut   on,    *»   th&t   it 
might  have  been  a  piece  of  eleeo.     It  is  only  by  e.  re»ot« 
inference  tha.  jury  could  have  toysi'i  iht^t  hs   wus   cut  by  « 
broken  bottle,    or,    if  so,    thst  It  ■<eun   one  auffs^red  lind  permitted 
by  defendiint   to  be   thrown  upon   th»  ground.      Cn    the  other  h/tnd, 
it  was  shown  l^y  defendant   thsft  *hile  t)ir«iig>i  s.   conoeeeionaire 
it  aold  bottled  goodie,    some  sp«ct*=.tors  brm'f^t   their  owi 
bottled   urlnk;      th&i,  the  fifty  or  snore  boys  who  sold  bottled 
goods   to   the  crowd  were  ia^tructe-i  to  take  back  the  e»^ty 
bottieo,    and  that  some  twelve   or  fiftean   boyc  were  hir<Mt  for 
the  expreee  purpost*  of  picking   up  eiich  as  were  thrown  upon  the 
ground.      It  was  not  miifie   to  appenr,    except  by  remote  inference 
&e  j&foreaaid,    that  plaintiff  wb»   cut  by  a  broken  bottle  or 
glaae,    or,    if   so,    UiAt  he  wrs    cut  by  one   fillotifel   to  rmtuin  on 
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the  ground  for  nny  interval;     and  if  he  t^hk   cut     by  oii«  liirnught 
into   the  grounds  by   aoxne   «pcotKtor,    na  is   ©quftlly  p»iIpabXe   from 
th«  evl(l«noc,    ther<v   wans  no   sihonrlng   of   inistd(tquat«  iR«a,E}ttre8   to 
guard   r-gniBrtt   ite  teeing   l«*ft   on   the  ground, 

Th)#re  eon  be  no   niuAutian  about   Uxtr  eiveeure  of 
defendant' e,  duty  towt^rd   th«»  public  invited  to  ito  placo  of 
&i9u&«iiBent.     It  wae  net  wa  insurer  of  the  safety  of  upsoteitort, 
taxd  iX»  duty  ie  f.«4«ii«r«(d   only  by   the   stiAndarcL  of  oxtilnary  caro. 
y^thoritios  r.«od  not  be   cited  on  thia  t)ubj«ct,    .>&  "Uiere  is 
ciub6tfontlAl  &gri$i:iti(ti1.  betmeun  the  parties  v<ith  ro&pdct  th«r«te« 
If    there   \^a8   evid«jnu«   t<^nding  to   QhOM  negligence   in  permitting 
tottlea  tt*  ba  BO   stream  and  lie  upoij  tlv.   ground,    or  a  r    iiure 
to  exercise  ordinary  c«*re  for  the  cwfety  of  thf?  public  in  th?it 
r«opect   the  cti»<2  *fa8  pxoperiy  dubi»itt€}d  to   the  Jury. 

But  Aoeutting  thut  th^re  wab  evidbnce  t©n'Un(T  oo  to 
Bho«r,    stili   s,e  think  the  rtrdict  wus  imnifeBtiy  against  Uie 
preponderAnue  oi*   Ihe  eviderjce.      It  cc-rtistnly  cumnot  be   contended 
th&%  it  *)U8  nogligenoe   to  well  bottled  goods   to  tha  aprrctatoro 
under  such  circuamtanceB,    nnd  we  e»nnet  »ay   that  there  urae  net 
re&fionable   c&re  oxercieed  to  gather  up  tJ»«  bottles  th>t  might 
b©  dropped,    or  thwt  it   was   uhomi   th't   tne  irjumber  of   oufiloyes 
deeignftted  to  gather  up  the  bottlea  was   inadequate  for  th«*t 
purpeso.     Plaintiff  at  best  made  a  were  priaw  fftoie  caoe  which 
vaa  aiet  by  undisputed  evidence  tending  to  show,   ao  we  think, 
the  exercise  of  ordinary  and  reeeonable  care  for  the  safety 
Of  the  invited  public.     The  judgment  will  accordingly  bo 

R)SVr'^\&tD  WITH  A  v'DfDDJG  OP  PACH. 
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iVe  flxid  tlsf  t    apjUJliant,    Chicago  L«ngu«  Ball  Club, 
did  not  suff«r  or  p«siiiitlt   enpty  *.md  broken  >>ottleis  or  broken 
glass   to  r«i)M(ln   on   tha   exhibition  grounde  iwhero  and  at  th« 
tine  appellee  wa»   ln;)ura<l  ae  iLllegtjd   in  the  stut assent  of 

elaia,    but  on   \,ht  c;or.ti*a:cy  «xei:'eii»«<S  r^^ueonable  ofU'*?  iff 
pr€(¥«niu   tfM;  ottm©  frora  beint"  Utrowni  upon  tba  grounds  n.n&  nlso 
have  eueh  ots  w«r©  throaa  upon  th»  gjcounds  speedily  rcjmovfld 
ther«fro». 
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AppwHant   set   up   r.K   its    a^ufit  of   wctipw   th»t   It  had 

i»ssur«d  »n  autowobll©  of  one    K'dcil©*   for  property  daiaiiges 

thereto,    thf>t  it  v»e  (iaastj;«<t  to  th«  •xtesnt  of  |X!v9*XC  in  /> 

coliiolon  with  on©  operat«fi  and  controli»(J  lay   iefatwlant   thrnt^h 

the  letter's  n«gligonc«,    thnt   It  h»d  paid   !^^od11«i»   th<' t   sum  tmd 

taken  tm   ft^^^ignsa^nt  fron  his  of  «>11  hie  right?  flsnd   claic^is 

«ai*i«ing  eu  a  roault  of  anid  collision,    ihtii   it  vo  notified 

dafcnd^t,   jsn^i    th^rt  Blthi^ufith  c»ft»n  r':'qu®st«d  def«nsJi%at  hna 

refuved  to  pay  it   thnt  sun.     Defendant *s  affidavit  of  aftrit* 

pX<Ma(l«4  »  r«l«i«s«  to  it  by   ^'e<i<iX««  of   imy  xad  (ill  auch   cl%i7?8« 

tlicit   it  b«.d  no  netiee  of   -ny  aubrogption   or  aneignfficrnt     pltnd«4 

by  plaintiff,    aind  <l«nl-e4  th©  eharg«  of  nfigligenco  and   th«  •xtent 

of  th«  d«ia«g«B*     Ti\9  ct'MO  W1&3  submittod   to  the  court  without 

A  Jury  upon  a  stipulsition  of  fact*  pe^rtainlnf:  to  all   the 

idsmeii  thuu  rnisod   except  the    -hargo  of  n«glig«nce  rmd   extent 

•f  df£niiK«8«     The   s^tipulatloci  oonclud«8  i»e   follewo: 

"It  wix.'   »ti,ula.t«cJ   and  «  :.r«e4  thf.t  th«  abovw 
facts  bo  Muttmitted  to  hi«  honor,    Jud^e  John  F.   Hiii«a 
of  tho  Munlcip«!il  Cniirt  Of  Chicago,    for  th«  purpo««s 
of  d<*t<? Training  whothor  thw  ?.;  ot*)  r<^l*.>fiBe  pleoOai  by 
th«  d v>f :>!«'.>. ""nt  oonotitutod  o  defense  to  the  ?l^intifr*!» 
olaia  for  prrperty  djoxftgos.     2f  it  diri  not,    the  Katter 
WPt?  to  be   tried   on   the  iiif.!rit»  a»   to   th«  Uofem'^nt's 
llnbility  for  the  nccid  nt;      an*'.  If   it  did,    th«  ch«« 
wae   to  b«  (ietcraintKi    in   the  lo«rr   court  with  the 
right  Of  iipiinal   to   th«  Appellst©  Ci^urt   r«aerv«d  in 
•ith«r  pwrty." 
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Upon  auch  etlpulntlon  without  »^MitlonaX  «t14«»c« 
or  aubmisiRion  of  wiy  propoi^itlon  of  Ihv  iij«   cm»K   fmiad  tht 
IsftuAB  s^oinst  th«  plftintiff  nnd  «ntere<i  Ju<lg»«nt  e>n  thi<!  finding* 
^il«  xhfi  record  doas  not  dlsclooe  thrt  Ui«  fl»dl.?s  and  Ju^'tgBStent 
r«8t*d   solely  on  determiaing  one  la&ue  in   the   case,    th^^t   relating 
to  tho  pleaded  reioace,    stilX  iho  crurt  could   e-nter  no  oth«r 
Jur}{^m«ni  on   this  roeord  than  one  against  the  plsiintlff  in  tha 
abaance  of  nny  avldenoo   to   ehow  dc^fendrmt'o  llAbility,   viiloh  «aa 
<iietinctly  put  in   iaciua* 

It  BU(it  be   chnotfdmd  Va&t  tha  partlaa   could  not  proparly 
SQliiait  the   oi6.BG  for  tri&l  on  ^na  isarxt  at  u  lima  and  raat  tha 
entire  merits  of   the  c?vs€  on  the  declBion  of  one  of  aavaral 
»a.t©ri«l  luftttera  put  In   lamaa.     But  appellant  having  ehoaen  to 
try  ito   ctv.L-.ir-   in  th*^t  v.>ay,    pt/id  thus  h»irin^   failed   to  aaatma   the 
burden  of  introducing  evidence  on   %he  oth<jr  issues   forwftd,    it 
o&nnot   ccfiS5)lain  thjit   the  cr^rt   entered   the  only  final  Jjudgment 
rioaeihla  und«r   the  istsiue^^   foi*med  end   the  eTidenoe  Adduced, 
whether  tha  court  labored  ttader  a  laiaappreheneion  or  not  b«i  to 
the  ri«ht   of  haring  the  case  tried  and  rf^vlewod  by  piecemeal, 
Ae  plttlntiff   sfsp  not  deprived   by  anything  the  court  did  of  the 
giYea  opportunity  to   try  ito  whole   c<^«e  it  cannot   coxspl»in 
that  it  chose   iho  improper  »cthoa  of  trying  part  of   it.     The  caae 
ahould  h«Ye  beon  triad  in  a  jaanner   to  determine   the  entire  con- 
troToray  eo   th?  t   if   tVif  trial  court  entered  the   wrong  Judgsant 
thia   otTurt    could   correct  t»ny  error   and  enter  th»5    right  one.     But, 
mm  the  final  Judg:nent   Ih  nnt  <tue  to  any  error   of   the  ccurt  but 
to  the  aethod  pureucd  vith  api>oliant'a   exproaa   aaaent  whereby  It 
failed  to  aaaiuae  the  burden  of  proof  dn  the  Issueo  ferned,   we 
mat  view   the  record  according  to   it  a  effect  ahowing  tHat 
plftintiff  ftftw  fit  to  reat   ita   enae  on  Inauffieient  proof   to 
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au:t*iin  the  cnui»*?  of  jsotlon.        ccor<iingly  the  Jud^^jwast  will 
tee  affir»eti« 
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rtumcu  R.xom'si^  et  ni.. 
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Interlocutory, 

App«a.l  from 

Superior   Court, 

Cook  County*  a 
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MR.   JV..1'IC&  B/' 


Liv??(iD  iM?>  owtsim  0?  WS  CnUliT. 


This  MppaaJi  by  Jfranoiv  H.  Dennis   ia  one  of  fire 
•iyarate  appeals,    one  each  by  said  Dennis,    Charles  Hayhom 
and  lirniry  iahney,    and  two  by  -tere  P.  Lai  or,    from  an  order 
denying  their  respeetlTe  motions  to  dissolve  a  temporary 
injunction  first  entered  on  the  original  bill  of   con^laint 
without  notice  or  bond,   and  later,   nfter  notice,    continued 
in  effect  on  an  anended  and   suyplensental  bill.     The  seTeral 
appeals  have  b«fln   consolidated  for  hearing.     The  ground 
tw  reversal    is   the  saroe  in   each,   «   thfit  there  is  no  equity 
OD  the  face  of   the  ai&unded  and  supplemental  bill,   and  that 
it   is    insufficifsnt  to  sustain   the  orUer   "restraining  and 
enjoining  the  defendants   froro  ooncealing,    selling  or  disposing 
of  any   nf  the  notes  or  the  pro-^sfcds  thereof  and  any   of  tho 
corporate  stocks  delivered  to  them  or   any  of   them  by  the 
ooaplainant  in   connection  with  the  trading  to  the   complainant 
by   the   defendants   or   eny   Of   thens  of   a  tract   of  land   eituatod 
in  Volusia  County,    Florida,    and  from  exercising  any  rights 
of   ownorahip   of  said  corporate  stocks"  until  furtlier  order. 

Included  mmetm  the  defendcunts   is  Oreienebaum  6 one 
Irnlt  H  Trust  Co.   in  whose  bank  the  bill   charges  Lalor  has 
deposited  the  proceeds  of   certain  of  said  notes.     One   of 
Lalor* 8  appeals   is   from  the  injunction  against  said 
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Compmny,   which,   however,    r»ittB  on  th«  MMM  grwnda  tm  ilM 
other  «pp«&ls« 

Without  •otting  out  the  voluminous  hill  nt   length 
or  «ny  aor«  than  what  Indieates  its  aufficimoy,    it   «h«rg«i 
in   uubstsnct  and   effect   tbt^t   the  four  de-rcndxmts,    X^ennlf, 
Lalor,   H«L/hom  and  Eoliney  conspired  and   oonfoderated  together 
for  the  purpose  of  oheuting  «nd  defrauding  coaplainant  out  of 
eertaln  deeeribcd   corporate   stock  and   promissory  notis  given 
by  her  for  an  ft«ree«ent  to   convey  to  her   *tr9e  and  clear  of 
all  enoumbrances,    except  t.xes  for  the  yef^r   1910,    and  all 
aeseBsinents, "  15,00C  acros   nf  dand  in   the  State  of  Florida 
owned  by  defendtmte  Hoyhorn   and  Kahney;      thnt  Lalor  and  Dennis 
were  acting  for  &nd   in  h>  r  behalf   in   conducting  ne^^otiationa 
initiated  by  Lalor  for   the  purchrwe  of   said  prperty;      that 
she  had  previously  dealt  with  Lelor  and  hnd  iir^lioit  trust 
end   confidence   in  hijm,    and  also  believed   in  the  honesty  and 
integrity   of  Dennis;      thjit  they  were  to   effect  the  arrangement 
without  personal  profit  to  themselves   (she  having  lost   on  a 
previous  deal  joade  through  Lalor);    that  they  made   certsin 
false  rep  reswnt  fit  ions   to  her  respecting  the  charecter  and 
nature  of  the  lajtid,    ita  value  and  encuffibrunces  thereon,   upon 
wkiioh  she  relied,    by  reason   of  whieh  she  was  induced  to  part 
with  said  stock  and  notes,    alleged  to  he  now  in  the  possession 
of  *s»id  defendants*    (except  suoii  as  have  been  disposed   of, 
and  it   is  with  respect  to  such  Uutt  other  defendants  not 
«pp«allng  are  made  parties   to  the  injunction),    and    thut  a  deal 
was   conaunsasted  betwe».n   coir^lainant  and  said  conspiring 
defendaato  whereby  against  her  refueal  to  accept  the   SHjvie  a 
deed  for  the  land   was.  executed  to  her  and  sent   to  Florida  for 
record,   and  the  notes,    etoek,    etc.,    wer«  delivered  to 
"Aofendantb",   out  of  which  Lalor  and  Dennis  realized  a  profit 


tLi 


'♦•^    t-ii^ 


ts,-f 


•  (ifltOC* 


vo^ 


Jtrv 


«««Ri»ftit  6rfJ    sri  ".frn 


.h-lX^T 


i  'Au-'f    li'il. 


•  &• 


•f  ^60,000. 

Th«  bill  is  inartistlciaiy  drawn  and  leaTtts  much 
for  Inferenc*.      It  aTcre  that   con^la.inant   "was  led  to  belteve" 
e«rt«in   things  by  repr«a«ntatlon»  nitiich  or«  not  diroctly  set 
forth,   but    *hich  pcrhapa  raay  be  inferred  from  other  parte  of 
the  bill,    t-^nd  usee  the  terms   "eaid  defendants*  and  'they* 
with  ntme  degree  of  indef initenees.     It   sets  forth  y^ry 
meafjerly  the  facte   on   whicli  the  relation  of   trust  and   con- 
fidence betweort    conplninant   and  Lalor  and  Dennle  r«ots,    nnd 
seme  of  the  alleged  fHlae  repreeentatifms  might  be  deeaied  mere 
■attera  of  opinion,      j^nd  but   for  the*  allegation   charging 
oonapiraey  as  «  fact,    th^jre   ii-  nothing   in  the  bill   thst  would 
Justify  the  injunction  ag&inBt  jlayhom  and  Kahney.     However, 
that  allegation  presents  an   issuable  fact,    eren   th'Mi^h  not 
supported  by  uverments  froiB  which  their  part   in  the  conspiracy 
O'Uld  be  logically  inferred.     Of  course,   if  there  was  a 
conspiracy   in   fact   «i8  alleged,    then   eacii    defendant    ch^irgod 
therewith  would  be  chargeable  with  the  Bpecific  false 
represmtations  alleged  to  have  "been  jsade  by  Lalor  and  Dennis 
to   carry  It  out.     These  repreaentati  ens  were  thnt  Vae  land 
W68   *  adapted  for   raising  crops,*  that   from  the  original  tract 
various  persons  h.^  bought  sm*»ller   tracts  and   succoosfully 

ulti^ated  the  cause,    that  the  land  "waej  not  cut  up  with 
water,"  and  was   free  and  clear  of  »11   liens  and   encumbrances 
except  a  mortgaga* 

These  representj*t  trma  -   nowe   of  which  were  at 
least  aaterial,    eon«l  lerinjj  the   trust   iBBponed  anl  the  distance 
the  property  was  from  Illinois,    where  the  srrongements  were 
iBade  •  were  negativort  by  averrrcants  that   the  land  had  numerous 
eypreso  yonds   tmd  swamps,    fcna   subject   to  a  ditch  trx  of 
^150,000,    and   a  reservation   of   timl?cr  to  a   certain   cosqpnny 
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for  30  years,    wae  not   adapted    to   cultivation,    thf.a   said  pur- 
cthafitora  of   traote  had  abandoned  them  beeause  they  were  unable 
to  suoceBsfulXy  oultlrate  then,    that   the  market  Ti^lue  was   leae 
than   one-half  of  whnt   It  was  represented   to  be. 

The  bill   alleged   th«t   cfwpl»inant  hi<d  rescinded   the 
contract   on  It^nming  of  the  falaity  of  auch  rep reeentnt lone, 
and  made  a  demand  for  the  proTJorty  ehe  had   «o  delivered,    with 
eteich  defendant H  refused  to   coxsply. 

•Vhil©  we  Cannot    cowx-end   the    fonrt   of    scsae   of    theae 
utatements   on  vMch   coHiplainant  relies  for  equitable  relief, 
yet  we  think  the  bill   contains   encnigh  to  require  us   to  sustain 
the   ttiUQporary  injunction  until   the  loeritB   of  the   c«se   can  be 
he&rd,    unless   it   is   specially  denurred   to. 

In  reaching  this   conclusion   it   is  unn&ces&ary  to 
discuss  authorities  pertaining  to  \mquestioned  principles  of 
low  and  equity  pi'esented  in   the  respective  briefs.      It  is 
Bterely  a  oaue  of   their  appliention.      If  Lalor  and  Dennis 
undertook,    rs  alleged,    to  act  for  and   in  behalf  of  cos^lainant 
without  profit   to   themselves,    and  actually  coasumsj&ted  a  deal 
for  her  whereby  they  ssade  without  her   consent  a  profit  to 
thesriselvcB,    then   there  was  at  least  an   iaforwal  relation  of 
trust  which   they  abused.      And  regardless  of  whether  such  a 
relation   existed  or  not,    we   t   ink  the  all^ations  of  false 
representations  snd   that    e<»jqf>l«inant  was  induced   to  part 
with  her  property,   believing  und  relying  upon   such  false 
representations,  >  the   truth   of  w}tioh  she   could  not,    on  account 
of   the  distance  of   the  land  from  the  plaoe  of  negotiations, 
readily  investigate,   nake  at  least  »  prima  fKoie  cftse  thtt 
Justifies   the   injunction. 
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On  A|)p««X  of  Otot^  RaYHCHK, 
"•^  AppttllMlt  • 


Interlocutory. 
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)   Appeal  fr oa 
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i>up«rior  Court, 
Co«i]c  County. 
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ifR.  JUoTICif.  BAftBM  DiSLIVjiinBD  THB  OPIMICN   Of  YHS  COURT. 

Thl«  app**!  by  Ch«rlo»  f.ayhoj'n  biao  "been  conalderod 
end  hoard  with  a  »?«parflita  uppiaal  from  Uie  awwe  interlocutory 
order  by  Pranoia  R*  l/minia  in  ea»a  G<ma.  lElo.  24966,   and 
roferonoo  ie  hereby  xmdn  to  the  opinion   fil'td  in  thi-t  otiaa 
for  our  roKUono   in  affirrainfi  the  saxa*. 
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FHAfiCZa  R.   OSHBIS  Ct   al.. 
On   Appeal   of  H.   KAHNiiy,       | 


HARHliiiT   HUMli»l'Q8, 

App*lle«, 

)  Interlocutory* 

I  Appoal  from 

}  £>ttp«rior  Court, 

I  Cook  County* 

214  I.A.  63^ 

wt.  jrusTica  BARHss  DjaiViWisi)  ths  opibiok  of  trb  court  ► 

This  appeal  "by  Hmiry  Kahney  has  been  considered 
and  heard  with  a  separate  appeal  from  the  sane   interlocutory 
order  hy  ?rancl8  H,     Dennis   in   crbo  Gen.  Ho*  24966,    mxd 
reference  is  hereby  made  to   the  opinion  filed  in   that   case 
for  cur  reasons  in  affirming  the  saoa. 
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Appcll«tf, 


Cn    ;>ppQ»l   of '0TiVl  P/  i*AL03, 
ApjoftlXan  t . 


Inttric outcry. 
App»«l  fr<!m 
JaD«rlor  Court, 
Cook  County. 


214  I.A.  634 


MR,  jij;';TiG3^  .S:\mm  n.'aivin.r.)  t^ie  npx^io*;  of  tm  oouiit. 

This  appoul  "by  ^tera  P.  L^Xor  haa  been   considered 
and  heard  with  a  ocparate  App«al  froia  th#  ^tma  int&vXoontcry 
order  by  Franoia  a*  Bonnis   in   case  0«n«  Ho.   S4966«   and 
referttnce  1&  hereby  asade  to  the  opinion  fllad  in  that  oesa 
for  our  reaaona  in  affirming  tha  aaffio* 
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Himrtli-T   HUKlolOK, 
(Oonq;>Iklnant)« 

App«llee, 

FHAMCXS  H^  OEKHIS   «t  al., 
(de  fen  dan  if) . 

QHJCi£!«J£BAUtf  ftOMB   BANK.  & 
TRUST   CC,    »;Cori>.* 
(defendant), 

▼  8. 

STSVE  P.   LALCii,  \ 
(def«ndent),  \ 

AlpellaAt 


Interlocutory. 

Appttal  from 
Sup or lor  Court, 
Cook  County, 
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M.  PRiiSIDrRO  JUUt|^  BARKBB  DKLIVIRKD  THE  OFIITIOS   OP  lErl  COURT. 

Thla  appeal  by  CtoTo  P.  Lalor  hao  b*«n   eonaidered  uod 
heard  witb  a  ueperate  appeal  frost  the  same   interlocutory  order 
by  7ranoi8  R.  Dennia  in  cttk>e  Gen.  Ko.   2496o,   and  reference  is 
heraby  msA.ie  to  I'lit  opinion  filed  in   vhttt   caee  for  our  re&aone 
in  affirming  the  ea&e. 
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Plaintiff  in  /rror,  ) 

)     iSrror  to 

^•«         \  /  )  iiupf^rior  Court, 


,  g  ,  Cook  County, 

JCHfii   K.    fcUilFHY,        \  /  )  ^:    A  ^ 

Detimdmi  In  ^rror.  *       ^      "         .-*  ^v  /<i-  -^ 
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MR.  jrUSTlCl-S  MATCH^ST  .DifXIVSHKB  THE  OpUaOH   OF  Tm?   CCUTr. 

Plaintiff   in   error   aued   defondent   in   error  in   i>n 
action   on   the   c   «©  for   speakin»^^  nxid  publioliing  f:n   slle^^ed 
slander.      A  general   demurrer   to    the  declaration  wrb  sustained. 
Plaintiff    in   error  elected    to   stand  by  his    clflclaration ,    and 
judgment   of  nil    capiat   and  for  coats    .as    entered  ftp;p-lns5t  him. 

'ihe  errors   .-;t5signcd  «ir©   the  ftustainin^t  of   tlie 
demurrer  and  the  onterint?  of  the  judgment. 

The  declaration   oete  up  t>mt    the  plaintiff   w  »> 
a  duly  llcenved  attorney,    in  good  standing,    with  a  practice 
frojri   T^hioh  he  derived  great  f2:ain8,  profits  and  RdTsntRgee; 
that  the  def  endsnt,   with  malicious  intent   to   injure  him, 
ftilt-ely  spoke  tind  published   of,    and    concrning  the  plaintiff, 
these  false,    ocandalous.   malicious  and   defematery  words,    "Ifr. 
li^acaulEy"    (meaning  the  plaintiff)    "is   one  of   the  peat  rrasters 
«t     bunkoing  a  jury,"  n;eaning  f-^s  alleged  the  plaintiff,   by 
subomr.tion   of  perjury,    appeals   to  passion  and  prejudice, 
and  by  other  unlawful   artifices,   had  attenjpted  to   deceive 
and  mialeaci   juries    in   trials   In   courts   of  justice. 

It   is   ?,''ll   settled  that    the  natural  rcenning   of 
alleged  defansatory    iS-ords   cannot  be   enlarged  by  a  mere 
innuendo.     As  was  said   in  Pattereoo  v.  x;dviierdp.    2     ilman, 
720,    "ihe  of   ice  of  the  innuendo   ia  to   explain,  not  to  extend 


•  tstij 


-2- 


wh&t  has  gone  lieforo;      it   cannot    enlarg*  the  meaning  of  words, 
unlesa  it  bo  connected  with  some  matter  of  fact,    expressly 
averred.* 

Thor«  is  nothing  in  the  words  alleged    to  have  'been 
spoken   to   indicate  a  charge   of   n^ubornation  of  perjury,    nor   ie 
anything  alleged  in  the  declarction  by  way  of  induceraent  or 
oollociuiUBt,    from  which  ouoh  lieniiinga  wnuld  l>e  inferred  frore 
their  u»e. 

*Bunko,  •'   from  which  th*>  word  Isunkoing   is   derived, 
is   defined  by   Uie   ottmdfird   dictionaries,    subBtantinlly,    ;  s 
a  swindling  game  or   trick,    by  wi  i  ch  two   or  more   confederates 
decoy  a   utranger   to  a  hout^e  for   the  purpose   of   robbing  or 
'Xeecing  hini;      confidence  game* 

Ihe  declaration  muist  be   con&trued  most  strongly 
against   the  pleader.      It   alleges   that   plaintiff   ia   a  lawyer; 
that  tiie  peraoiis  b\uikoeU  by  him  ore  Juries,     ho   one  would 
euppo»e  from  the  use    of   the  words    in   this    connection     defendant 
meant  to   say   that  ple^intiff  hf^.i  swindled,    tricked  or  decoyed 
the  jury  in   any  such  manner,,   that  would   be  an  absurdity.     The 
innuendo  of  the  declaration   recognizes   this,    and   aays   thjit 
defendant  meant  to  imply   that    plaintiff   -vas  guilty  of 
misconduct   in  the  Jnannor  and  matter   of  hia  practice  before 
the  jury. 

Used    in   this   connection,   however,    the  words,    unaid«d, 
as  here,    by   inducement   or  colioquiujn,    at  once  take  on  a 
different,    and,    as  we  think,    innocent  roeenins.     Indeed,    it 
would  not  be  difficult  to   ijr;£if»ine   thesse  words   spoken   in  that 
connection,    with   the   idea  of  paying  a  complliftfrmt  to  plain- 
tiff's professional  skill.      If   so,    the  gains   and  profits, 
which  the   declarution   ulieges  are  derived  from  hie   professional 
labors,   would  not   in  any  way  be  thereby  decreased.     The 
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I««m«i  trial  Judge  rulec:    correotly* 

The  Jud^BKunt  will  \)e  affimed. 
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81HIARD  4.   RBNV/ICK   ot   al.,/  ) 

DefenaaiitB  ftx   Arrcr,      ) 

▼*.         /        i 

)  OF   COOIt  COUKTY. 

KATKAW  RlW^JER   et   nl.^  ) 

Jt-lftinti/f»   In   ifirror.      ) 


iiRHOH   TO   CilvCUIT   COUHT 


214I.A.  634^ 


SIR.    JUiJTlCI  ivlATCHI?TT  PSLiVKIUeD  THE  Oi'INIOM  0?  THK  COUIJr, 

I?laintiff«   in   error  8««k  to  reverse  a  Judgment   en- 
tered  in  fpvor  of   defendnnts   in    rrror,    plaintiffs  below,    Iri   a 
suit   for   rent   our   for   the  racnth  of   August,    1917,    on  a  written 
lease.      The   trinl    \v««  by  the   court. 

There   is  prsctlcally  no   dispute  aa    to    the   ftcts. 
On  January  2c,   1913,   plaintiffs  d«[fll»ed  to   defendants  for  a 
period  from  ^my  I,   1915,    tp   April   5c,    19i;2,    '♦tue   store  and 
basement   situated  at   and  Known  as  >:o.   3<!9    '^'est  laaison   Btreet, 
appro xiiaat el y  lb  feet  by  9o  feet  on  txie  ground  floor  and   the 
basement   directly  under  the  same,**      i'hr^  rent  reserved  varied 
for   stated  periods,     yroia  April   3u,    1917,    tc    the   end  of   the 
tera   it   '^aa  payable   in    sixty   equal  inontiily   inataltients   of 
|I416,66  eaoh,   at   tne  office  of   i^lte  k  Tabor,   agent i^s  for 
plaintiffs. 

Ob  yebruary  2S,   1916,   defendants   sublet   the  s«m 
premises   to   Stoej^er  k  Kl«Bin  from   April    1,    1916,    to    the   f^nd   of 
the  term.      The  rent  reserved  by  this   sublease  also  v?»ried  as 
to  periods   of   time,      it   was   <?280.00  per  month  for   the  period 
ending  April    30,    1917;    ^300  per  month  for   tne  period   ending 
April   30,    1916;    #350.00,    $376.00   and   $416. 6fi   per  month,    res- 
pectively,   for   reruoining  periods.      It    v/as   hIsc   payable  at   the 
office  of    .vhite  &  Tabor.      The   sublease  was  prepared  end  au- 
'thorlsad  by  plaintiffs   throuiih   their  agents,   and  In  connection 


with  noRiring  it   thwy  i^reedi  to  a  r«duetlon  in     defendaOatd'  rent. 
This   intention  was   expressed  in   a  letter   in   reply   to   defend- 
ants'   attorney,    saying,    "That   it   it?   our   intention   to   Rocept 
|2bC,C0  per  month  from   the   let   of  lay,    191C,    to  April   30th, 
1917,    in   full   payraent   of   your  rent,* 

On  iieptcaiber   85th   t'aeroafter  plaintiffs  :ani\e  a 
lease   to   stoe^er  k  Klenm,   of   space  on   the  first  floor   in   the 
rear  of   stores  iTos.   ^iil ,   5^9  and  331    iest  Kadison   street. 
This    space   was   liaruedlately  adjacent    to   the   space   theretofore 
leased   to   defendants,    and  by   tr*ein   subleased  to   utoeger  k 
Kles>j».      This  additional   apace   wes   ahout   Zi>  feet   ^ide  and  40 
fleet  long.      7he  rent  reserved  was  $100  per  r<onth,   und  by 
the   teras   of    the   lease  plaintiffs  agreed  to  build  a  partition 
extendini^    the  east   ?/all   of   the   store  So.   389  to   the  south  wall 
of  the  ground  floor,   and  tc   oamplete  the  doorway  in  the  south 
wall   leading    to   the   shipping  platforra,      Improverdents  were  made 
as  agreed.      ?hp   consent   of   defendants  was   not  obtained,   but 
they  knew  of    the   irrtprcvejaents   and  made  no   objection.      There- 
after  the  subtenant  paid   rent   for  both  prefijiaes    to    the  agents 
of  plftintiffs,   wiiite  &  ?flbor. 

llnintiffs   in    errcr  contend  that   by  receiving   the 
rent  frcm  the   subtenant  and  waling  repairs   thereon,   as  re- 
quested by   th®D,   a   surrender  of    the  premises   by   the   defendant 
tenants  and  acceptance   thereof  by   the  landlord  plaintiffs  v?as 
effected.      They  asxed   the   court   tc   iiold  as   propositions   of   law 
that   tiie   execution   of   a  new  lease, where   the   tenant   consents,    to 
anotlxer  person,   wno   enters   thereon  and  pays  rent,    .vill  amount  to 
a   surrender;    that   the  actual    or   continued  change  of  possession 
by  mutual   consent   of   the   parties  amounted  by  operation   of   law  to 
a   surrender;    and  that   the  i-aaking   of   repairs  and  alterations   in   tli 
Acmlsed  prebiaes    ;fould  amount    to   an  acceptance  of    the   tenancy  of 
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the  aubleaaee  by  tae  l&ndlord.      Further,    tiiati   the  increase   or 
reduction  of   the  rent   apeoified   In  a  written  le&se   .vculd  oinount 
to  a  surrender  of   it  or  prevent  recovery  thereon. 

The  court   refused  to  iicld  these  j^ropoaitione  or 
any  one  of   them,   but   did  iiold,   ae  rpqueated  toy  plaintiffi  in 
error*    that  an  a^resinent,    express  or  iapli*^d,   where  inferable 
froir  the  conduct  of  the  psirti^js.to  releaoe  the  original  lessee 
and  P.ccept   a.  ru«w  tennnt,    .vould  operate  as  a   surrender. 

v?e  hftve   exafained  the  nuthorities  cited  by  plPintiffa 
in  error.      They  fnil   to  sustain   their  position.      Fry;  v,   }  atridge, 
75   111.   51;    Ituncan  v,  Moloney,    115   ill,   Apr.   529;   Koerdt   v. 
Kahne,    91    ill,   App,    514,      On   the   contrary,   we   tt»ink   these  au- 
thorities  sJfiOw   thai   the  rulings   of    t/je   court   on   t;;e  propoaitiona 
of   li'W  subxiiitted  were  correct  un-^   that  plaintiffs  were   entitled 
to   recover, 

Jud^v^ent   will  be  affirr^ed. 
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Appell«e,  f  )  Appeal   froin 

I^nioipal   Court 

of  Chica^ro. 
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m.  ju.iTiCiii  iUtsemof' imeivmm  i;im  opisioh  of  tH&  ccu»t. 

Plaintiff,    who   is   appellee  h<Rre,    sued  appellant,    on 
of    claim 
its   statement  alleging  that  on    ;)*sceraber  38,    1916,    the    lofendejtit 

fraudulently  socured   end   retained   to   hie    ov-n  use   three  horses, 
the  property  of   the  plaintiff,    nn-"!    wrongfully  depriyed  plain- 
tiff of  the  uee  and   enrning  power  of  ssid  hore^B   to   its 
Awnage  in   ths  sum  of  $100C.OO, 

Ihe   caae  was   tried  by  the   court,    and    the  finding 
was  for  the  plaintiff   in   the  uum  of    iUOO.CC,    end  the   judgment 
wau    entered  for   that   amount* 

The  principal   re;  son  urged    for  reyeresl   la   that 
the  finding  and   juflgment   are   against   the   manifest  preponderance 
of    the  evidence.     Plaintiff    is  v.    corporjition,    of  wiiich  Joihn 
B.   Ree:^in    is  president.      It   is    engaged   in   the   expreoa  buainess. 
The  defendant  is  a  horse-ahocr,    and   for   several  y^&rs  prior 
to   the  traneuction   in   question,    dl  i  »?ork  of   thf.t   kind  for 
plRintift        Defendant   also   owned   terms  irhich    .vere  used    in 
haulin.:   garbage  for   the   city.      The  "bfivti  "bosa   of  plaintiff  was 
one   ^'rvnY.  ilaruiio,    who,    at  about   the  time  alleged,    loaned   to 
the  dofendsjttt   thrae   of   plaintiff's  horseo,    a  bay,    s    roan 
and  a  black* 

Ihe  testimony  for  plaintiff  tends  to   show  Raggio 
did  this  without    the   express    knowledge   or    consent   of   officers 
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of   th«  coBjp»j;i/,    although  th«y  Jmew  of  prior  almilar   loanft .     The 
horsse  were   old  »nd   In  ponr  condition.     Iwo   of    thew  w«re   %ft«r« 
varda  killed  by  the  huii»ne  eociety.     There;  is  no  proof  of 
Talue   of    earning  power.      It   is   for   the  volue   of  thftse  dead 
and  the   one  livin^^  hor&e   thtt   the   c<^urt  gay©  Judgment* 

isv«n  if  th«  def«»nd«nt  were  li&blo  we  do  not  t>dnk 
th«  judgment   could   stwid,    for  the  re,'Bon   that   the  evidence  failed 
to  show  that   the  horses  were  worth  $400.00  or  anything  likf.^  thiit 
siua.      Rut  we  do  not  think  the  plaintiff  wns   entitled  to   recover 
at  ill.     The  defendant  testified  that   on  the  ?nd  of  Jrmuary,   he 
had  a  talk  with  the  pre&ldent   of   the  coa^^ny,   John  B.  uefr,an, 
about  theae  horses.     He  says,    "I   said   to  Mr.   Hegan,    'Whet   will 
I  do  with  those  three  horsea,   John?,'   tnd  he  said,    •vfell,   yr:u 
are  using  them,    keep  ahend  and  use  their,  and  don't   say  anything 
about   It*".     That   on  January   29th,    defendant  offered   to  keep 
the  horses  at  what  they  were  wdrth,   p;iving  credit   therefor  on 
an   n mount,    but   they  could  not  sf^ree  on   i^  price. 

Ihe  deffindant    thm  wished   to    return   the  horsea,    but 
Rf'^gen  eoid  he   wnuld  not    accept   thetri.      Lfiter   on,    defendant,    in 
fact,    return  yd   one  of    the  ho:c8f,'ft   to   plaintiff,    but  Regan   j--ent 
it  bacK   rnd  tied   it    out    in  front   of  defendant's  place.     John 
B.   Uegan   testified  as  a  witness   fpr  tfcift  plaintiff,   but  f«iled 
to  deny  these  facts.     He  also  failed  to  explain  other  la?>ortant 
eyidence,    tending  to   inqpeaoh  his   own  testimony,    to  the   effect 
that   when  he,    with  others,    wi'O   uucd  by  defen(i   nt,    Oou;/,herty, 
in   the  kunicipal  Curt  on  a  promissory  note,  he,   by  way  of 
defense  thereto,    filed  en  affidavit  thst  on  the   28th  of 
December,    1916,    ho  delivered  thece  horses   to  Dougherty  in 
full  peyment   of  tJie  note  «ued  on. 

It  is  not  claimed   that  defpmdant  failed   to   care 
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for  the  horses  in  any  way.     It   is   eetabllshed   thf>t   they  re- 
ffl&ined   in  defendant's  poeeeesion  with  the  knowledge  and   cwisent 
of  plaintiff,    piii   that  no  d/3i»and   was  made  -for  th*»   return   of 
any  one  of  thea*     Plaintiff,    therefore,    cannot  recorer.     Selleck 
▼•   ^ellt;clc:.    IC?   111.   7>9?>, 

The  judgment  will  he  rereraed, 
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CORA  li.  BAUiiH,    ..dniniKtr tutrix 
of   th«   «ste.te  ef   nXLJ^lA^  HaU: 
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MR.  Jtmtic^  utacsamf  djslivshjsd  tub  0i»i5i0K  oy  the  c^u;-^. 

Thl«   ie   tin   appeal  by  th*'  d«?f wmdfoit  from  fi  judgffi«»it 
in  favor  of  the  plaintiff,    entered  upon  th«  verdict   of  »  jury. 

i'laintiff   au«d   na   th«  adjsinistratrix   of   the   e«Jtat« 
•f  li«r  deceaaftd  husbfind,    for  ftli®g«4  neglig<?n<^«?  of   the 
dof«ndrmt,    resulting   in  iiin    .Ujrtli  on   the  list   d^y  of  Jsmuary, 
1914. 

It   is  not  di8put«d   thfet  hs  died  on   thr.t   day  .-is  ti 
retmlt  of   injuriou  reoelTen   in  a   collision  between  an  autoiaobilo 
in   «-hlch  he  w.fc   ridin^-:  and  n  street    car   owned  hy  (sefpndant 
and   or>erftteid  by  its  a«rv»«t». 

1'b«  onl,:-'   errors  a»8ign<?d  by  dofendrsnt  t^re  that   the 
court  refused   »  pr'^par  inatruetion  reqtt«Bt«d  by  it,    ond  th&t 
the  Yordict    l8  contrary   to  th«  la*  and   the   evidonce.     lh« 
instruction   io   r?*   folln^vaij 

•The   court   instruct i?  yu  th»t  if  ymi  bali«T« 
from  the   aridenca,    un ier   th«  inwtructionB  of    Iha 

*  cxirt,    thsit   thp  injury, if   r^iy,    to   th*^  dcc«?*B<^'1,    was 

the    result   of   n   m©r«   occivtent,    which    t^ccurred 
without  neglir;«nce   on    tuf>   vi  rt   of    the  d^^rK-ni^nt 
churg<5d   in    the  dsclarrixion,   y  ^i    should    raturn   <a 
▼erdict  of  n£t  fluiiiZ'* 

Tha   inetruction   st'iteB   n   <^oriect  rule  of   law.     J[.  ^.   K,. 
Co.   V.   vKJeani,    104   Hi.    ,,p;  .   194;      !iaiBl«r   ▼.   Ho^yden. 
124    ill.    Apr.    264, 
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W«  think  plnintiff'w  suggwetioB   th«t   it   ij»prop«afXy 
ftCSMHM  *  question  for  Dies'  ,1ury,    ao   to  the  •xt«nt   of   the   injury 
•ued  for,    i&  hypwrcritice.!,     Th«  words   "if  nny*   should  hare 
baen  oidttod,   but   the  jury    -ould  not  nave  been   mialfd   tberwby. 
Howeror,   w«  think  th«  jury  *Ga  fully   inf ornx?  1  by   other 
iaHtruction«i   of  the  Inv  «p  -licabis.      It  fJe»«»  not  appe«.>r  to  hoYi? 
boen   the  theory  of  cither  35a rty  thut   the  Injury  vri^ii   the   r«tmlt 
of  &  "mere  accident." 

W«   think  the   qu«6tion  in  the  C8  8«  te  whether   the 
Yordict  of    the  jury  io  manifestly  agfinet  th«  w«i#vt  of  the 
ovideno*?.     It  is   the  tluty  of    this   court  to  examino  the  fncts 
ana  deterraino  whether  it  ie .     Donelaon  v,  the   Untit  ot«  Louis  j| 
auburban  jjjr,   Co.,    2S5   ill,   625;    \|.  £•  ii«  ii»   v«    Cunnin  .haia. 
102  111.   Apj>.   206;      Y  Off  us  T.  ^.   C.  2j;.   Co.,    181   111,   it^pp,    .^46. 

The  aooident  oocurred   't  «ibout  two   o'clock  in   the 
aftemocn,    in  ^ilwRUkee    -vmiuo,    ^  public  street  in  the  city  of 
ChiOftgo,    «hich  extends   in  jj  northwesterly  iind  southoRisterly 
direction.     This   Btre«t  at   the  time  w&a  p«iired  with  granite 
blocks  and  was  in  good  oondition. 

The  defendant  coi^any  operated   it»   oars  over   two 
ysrallal  snd  *t<ij  ?icent  traces,     Cn  th*:  northeni  track,    the 
northwestern   boimd  cers  were   nperatf-d.     The  caro  bound  south- 
easterly r«in  over  the  southern  track.     The  distance  fron,  the 
outer  rail  of  eacr.  track  to  the  street    curb  wa»  11  feet  mtiA  8 
iiiohes.     The  rails  of  the  reapectire  tracks  w«re  about   4  fe«t 
8  inches  t»,part,    and  the  dititance  between  the  tracks  vf;  s   about 
8  feet.     The  cars   were   of   th©   "pay  f^s  y  u   enter"   tyi?e,    sbout 
40  feet  long.     Th*  eutomobile   wnn  a  1912  irUge,    four  oylinder, 
right  hand  drire  car.      It  had  rubber  tires;     w  a   owned  by  John 
K«ttison.     He  wiiG  drivittrS  it   towardo  his  home,   upon  m  return 
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trlp  from  the  Korthwo3t«m  H,    -u  A«f»t,   where  he  met  the  d^oe&eed. 

KwnlBon  harf  driv<sn   an   autowpbllff  for   als  years   con» 
tinuouuly.      II©  ast   on   %hf»  right  aide   rf  lih«   front  ©fat.     The 
deooauA<l  Bjiit   in   the   onjwfli  ueat   at  hl»<  left.      In   tfco  Ts^-ck   seat 
were  <^f:,rl«3  find    ■■illlaiR  Crregory,    -  nd  tholr  not^er,    wrho  wus  then 
<53  years  of  6kge.      --he  wstc  not   called  f-e  h  witnosK.     The  portiea 
wer©  on   th«ir  vt^.y  to  p.  Ksnsr  ^wfir'a  dinner  at  lien  1  son*  home. 

The  autwfiobile  turned   Into  S';il»»aiilse«?  avenue  i^rbout  » 
HJile   snuth  ©f  Uelrsont  ©renwe  ffn<i  continued  northweaterly.     It  was 
atruck  toiRe  diet^mce  north  of  the  IntTBeetion  of  Kilwauke^  and 
RldilSevay  avenues. 

The  plaintiff  cleivRs  th^t  wf ter  turning  into  Milwaukee 
ttTMllie,    th«5  (..utomobile  trRll«p<l  a  northwest srly  bound  atreet   c«r, 
vtiiieh  truTeled  unusually  alow;      thj*t   the  street   tmr  made  a  nunher 
of   ©tops,    and  the  ^-utomobil©  foliowinf?  stoppad  whan  it  «tox>p«d, 
and   started  iihen  it   stHXtedj      thut  just  \)efore  t>3e  .:>ccid«'nt,    the 
street    cor  and  nutOEObil*  both   ^5toppe<l!    nt  v.   street  int<sreectlon; 
that  the  eutoaoblle  vh&  th«m  from  15  to   RO  feet  bf»ok  of  the 
street   cer,    arsd  straddlin,-  thr;  northerly  or  e»titerly  rail  of  the 
trnck;      thrt  when   the  street   c  sr  atarted  up,    Ktmison   tumc»ci  ht» 
auto  to  th<*  left,    th.  t  i«,    toward  the  sfjuthef^st  bounfl  track; 
that  the  tf.uto  «)»;«  then  wbout  :?5  foot  »w«y  from  the  street  c«tr, 
going  about   six  or  eight  miles  an  hour;      thet   when  the   front 
wheel  of  the   auto  w  »»  obotit  a   foot   froa  the  e»»t  r^jil  of  the 
southbound   track,    the  driver  uvm  i&  aouthecuet  bound    e«r,   bei^ring 
doum  en  .>iiiB    tX  «  terrific  rwte  of  ep«cd  eone  sixty  feet  »way; 
thj't    the  street  car  rix.   into   the  front  left   side   nf  the  automobile, 
dragging  it  l!^   hO  SC  feet  fOid  totelly  ffreckinj;:   it. 

Appellee  cleiraa   de^'ends  nt'a  reotorwan   r  ■  »  negligent 
ia  f&ilinp;   to  ring  »  boll  or  i«f/m,    to     e  p  a  proper  lookout. 
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wad  in  runnin^^  th<^  street  e^r  fi.X  euoh  »  gre&t  r«t«  of  speed. 
?urther,    Uir.t   f^lthrnigh  K«niBon  w<»«  nogligent,    rtftfendent   Ib 
liable  on   ths  theory  tht^t   ite  negligence,    conourrlng  with  tli£i.t 
of  iienison,    caused,  the  injury,     ci' icf:^.-o  Union  irHCtion  Co,  v, 
Lea  oh.    2ir;   ill.   134, 

Appellant  contends,    lat,    if  T5>lo.intlir f 'h  theory  is 
(Uftretit,   the  deeeeuied  wtiw  guilty  of   Gontrifcttt<»ry  negligence, 
■feut   further,   tVist   tlie  narration  of  plaint  If  fi^!  witnceeee  an  to 
the  manner  of   the  injury  ia  incorrect,    »nd  th«t,    in   foct, 
JLenifton,    aucl4ontly  tuxncd  to^jverde  the   t '>uth  track,   and   »m« 
struck  without  fault  or  negligence  on  the  part  of   the  motormaa, 

*e  thinit  the  teetimony  of   plaintiff's  witneeees,    con- 
tradicted as   it  is,    08    trt  the  leieur^ly  trailing  of  the  north- 

C8.X* 

boun<V^y  tii«  »utowobile,    iisprobalole,    in  view  of  the  fact,    that 
the  street  w**.s  well  paved,    clej^r  of  tre.ffic,   and  the  purtlee 
were  apparently  Ifcte  for  a  liew   /©ur*s  dinner. 

We  tiiink,    too,    a  preponderance  of  the  evidence 
indicntee   thpt  the  bell  was  rung  by  the  motorm&n.     ^jobjc  of 
the  witnesoea   for   the  plaintiff  testify  that   they   did  not  hewr 
it,   but  the  hearing  of  one  wltneae  was  poor,   and  the  occupante 
of   the  euto  were  natureliy  excited.     *lh«ir  neg-tire  testimony 
cannot  rtsII  against  the  positive  testimony  of  aseny  witneesee. 
thnl   the  bell  was,    in  ftot,   rung. 

In  determining  whether  the  leotorwan  wee  negligent, 
tbe  »ftt#rial   iaues*  of  f«ot  «re  the  di»t»nce  between   the  north- 
west b  und  street  OAr  end   the  autowiobile  »t  the  tt»e  KeniBOn 
turned  towarde   the  weat  and    ihe  speed  fit  which  the   colliding 
street  c*3r  w  iS  moving.     J'.enieon  8»id,    in  response  to  the  cart's 
queotion,   ue   to  how  fur  he  turned  before  he  sew  the  ear   "About 
two  or  Uire<:  feet   r-nd  then  I  inmc  iietely   turned   to  th*e  ri«ht, 
una   1  h»d  only  time  to  give  one  turn   to  the  wheel  end   the  crash 
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ease.     It  h&9f4Nl««  r«ry  quickly."     Chnrlw  n,  Gregory,   fct  tht 
coroner's  inquest   teatlfleri,    *#?  p« eked  out  over  th«  back,    t>i»t 

is,    over    the  westbound  track   to  get  a  view  of  the   road,    and  th» 

came 
c«ir /dashing  south  of  >iilwauke«  avtsnu«  into   us  mid   tn;  t    Is  about 

aii.*      -.    C,  Gregory  awys,    *I  first   e^w  that   aauthhound  streest 

car,    juJt   sf^   lulck  as  the  KwiGhin'*  ot»,rted   to    turn  ©ut,    and  nftsr 

hs  got  on  tf  th«t   tr.'jck,   «f*tor   it  got  out   on  the  Bouthbound 

track,    is    the  :U  ret  glance  I  h»d   of  it,   nnd    I   took  only  one 

glenes  until  we  was  hit.      vhon   1  first   f  vw  the  southbound  ear, 

it  we-fi,    I   nh-'uld  Judge,    oh,    I   rionH  heliere   it   «  s   over   thirty 

or  forty   feet  from  the  Rutonio'oilo  Tv4i«n  that  happened,    the 

eollis^ion,    that  wss>s  all.'* 

5hla   evidence  tends   to   corroborate   the   testimony 
of  pXaiatiff'a   witneasee   to    th©  offset   that   the  sutoinoblle 
turned  wh&n   only  pbcut   ten  foet  froja  tho  rewr  of   the  northwest 
bound  csir.     the  motorn;«Lri   on  the  aouUxeast  bound   c  <r  had  no 
renaon   to  expect   that    thft  driver  would  thua   turn.     The  city 
erdinauftoe  forbade th«t  he  should  so  do.     The  oirouisstAnoes  tend 
to  eorrohorete  this    view.     ¥ho  autonobile  r^tn   into  the  side   of 
the   cf)jr .      It  did  not  get  on  to  the  sr-utheaat  bound  track.     The 
left    Hide   of  the  front  ^eel  w;s»  struck.     The  motorman   and 
other  of  defendant's  witnesres  testify  he  kept  a  good  lookout. 
The  facts*   are  iBconsietent  with  »aieg«d  negligence  in  that 
rospeot. 

Sor  do  we  think  the  proof   i^ustains  the   eh&rge  of 
operating  the  street   car  at  a  dangerous    rate  of  apeed.     The 
accident   occurred  between  intersections.     Ihe  precise  number 
of  niles  per  hour   at  which  a  streot   car  a»y  be  operated   is  not 
fixed  by  law.     The  street   cax  company  owes  a  duty   to  the  public 
in    thiB   regard.     The   c»>r  woe   stopped  vithin  a  reneonable 
distance,   which  would  net  have  been  possible,    if  it  had  been 
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({roing  A%  the  tremendoue   speed   claimed.     The  opinion*   of 
witneeavfl    aa  to  the  «pe«»d   of   c^rs    ^t   «  L?ivon   tiim   in  of  little 
T«dUtt,   wii^re,    ae  h«^re,    it  is    crmtradicted  Ipy  t"n«   opinions  of 
othoT  «itneai»«a,   aad  ineonaistent  with  eetAblished  fft.ntfi« 

W  thitik.  the  prepor.dsrRaco  of    the  0Tid««ce  thowa 
that    the  d«fendiint  waa  «ot  ^milty  of  aut^i'  ndgligenee,    te^nding 
to  cause  the  injury  to  nl(&intiff*8  intestate  as  till&gf^C,   nnd 
the  Judgment  will,    therefore,    be  rev^reod  irrith  a  finding  of 
fact. 
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He  find  as  r  fact   thnt  th«  defeudsnt,   the  '"hicwgo 
Eailways  Compjmy,   *ae  not  guilty  of  smy  ne<j;ligftnc«  tending 
to   Cftuoe  th«  der  th  of  plaintiff' o  Intt^atete,    .'illiaiB  Bauer, 
as  alleged  in  her  declaration* 
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ITALIAN"  PRi^a    A.^oOC I/.T  lO.N  , 
a  corporation,    for  use  of 
HlflfHY  HAOiSN, 

\  Appelle«, 
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J^apellantl 
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)      Appeal   fron 

)  Municipal  Court 

) 

)  of  Chic*<go. 
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im.   JUbTICi^.  liA3:CHiiST   j-TSllVim.SB  THS  OPINION  OF  TFtS  COURT. 


Then©  rv&   Bepnrate   jpaeals    (coneolidated   for  he^iring) 
by  Alexander  Conforti,    Gulaeppe  ?  on&co  and  Attilio  Monaco,   yrho 
ware  auniiooiie<i.   sa   gamiaheeB  by  appellees,    alleged  judgment 
debtorc  of   the  Itolisn  Fraay  Association,    a  corpor.'tion,     Judg- 
mantB  nere   entered   agninat  them  ae   8ui:h  gerniaheaa. 

The  auits  were  in   each  cru.e  be.^un  "by  filing  the  usual 
affideYit,    alleging   the  entry  of   a  Judgment  aguinst  the  judgment 
debtor  and    the  return  of  an   execution   "nulla  bona»*     neither 
Juclgsaent,    execution   or  retxirn   of  the   officer  thereon   wna   offered 
in  evidence.      In   the  absence  of  these,   appellants   contend  tha 
Judj^jnente   cannot   stand.      They  cltt   ;^iegel  v.   Agosas^    l.'')9   111.   App. 
C24>     Lund  V.      ole  Valv      Cc.,    185   111.   App.    350;      How&rd  v. 
i4ll«rt    123   111.   App.    487,        Thee©   ceses  teem  to   sustain   the 
contention  of  appellants.      In  Limk  of   :.:ontreBl  v,   Xaylor^    86   111, 
388,    the   c^urt   rt*verBing  a  judgraent  for   this  reason   said,    "A 
court  will   take  judicial  notice   in   the  particular   case   on   trial 
of   its    records,   but  not   of  e  particular  Judgm«nt   in  another  case, 
or  of  an  execution  and   Its  return,   until  produced,''   citing  with 
other  authorities  ^iobineon  v,  Bre-wn,   8:^-   111.   279. 

Appellees   say  Rnoeliante   v»aivea  this  proof,   because 
they  answered,    denying  the  Indebtedness,    etc.,   but  not  the 
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jud«raent  or  return  of   the  execution.     We  do  not  think  the  point 
well  tfJcen,    for  the  reason   thnt   the  proof  oroitted  la  a  ccaiditi^n 
precedent  to  liability. 

Appellees  stleo  argue  that  the  proof  was  rendered  un- 
neceBsary  by  certain  alleged  rules  of  the  Municipal  Court,   re- 
quiring n  defendant   to  apeoif ically  plead  his   defense,    and  that 
facts   fjet  up  in   the  plefidingfl,   not  apeclflcelly  d«mted,   shall  be 
tftken   to  be    .dnittel,    etc.     These  nllegert   rules  are  not  saede  a 
part  of  tho  record.      #«,    therefore,    cannot   consider  them. 

It   is   also  eugi^ested  tliat    thewe  suits  wer«  brought 

under  asction  B   of   thr  Corporation  Act,   Kurd's  Rerieed  statutes, 

Ch&p*   33,   pR^e  701,   ^<!rhich  provides     that  whenever  ft  eorporrition 

organised  under  th»t  act  is  sued  for  indebtedness,    stockholders 

w*io  are  indebted  for  an  unpj^id  balance  "upon   the  etook  Owned  "by 

thett**  Bu^y  be  proceeded  ai^ainst  in  such  nuit,    as  in  eases  of 

garnishment.     The   supposed    inUebtedness  here   aoiight   to  be 

reached,   wao  for  alleged  unpaid  subscriptions  to  the  oapital 

stock  of  the  debtor   corporation.     It  was  held  in   j^orld's  Fair 

_^eur9ipn  Co,  ▼.  Gas  eh.    162  111.   409,    that   there  were  two  wodcs 

of  garnishment  known  to  the  Inw,    the  one  provided  for  in  the 

att»chnient   act,   and   the  other  in   the  «u:t  relating  to  garnishment, 

in   the  laat   of  which,    the  judgment  must  be  first    dbtalned  and 

•xeoution  returned,    •♦nulla  bona;"     that  section  8  wa^i   Intended 

to  gire  full   and  ample  remedy  as  provided  for  in   each  act,    and, 

as   it  was  not  required   in   o.ues   of  attachaent   that  any  affidavit 

be  filed  against  the  g»rnishe'%,    so  fJ.Bo,    such  an  affidavit  wes 

unnecessary  in  summoning  a  i?&rni8hee  upon   the  begiiming  of  a  suit 

said 
in  asBUiopsit,   undcr/section  3« 

In  the  present  case,  the  suit  against  the  g  jrniahees 
wFiH  begun  after  the  original  suit  against  the  Jud-^«nt  debtor 
was   ended.     Plaintiffs,    nevertheless,    we  think  had  a  right  to 
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proceed  under  section  8,    but  ©Rcordlng  to  tho  method  sot  forth 
in   the  act  in   regard   to  gamiahinent.      Under   that   statute  the 
affidarit  waa  neceseary.     Eo  also,   upon    the  hefirin/r,   was  proof 
of  the  facts  therein  stated,   au  to   the  return  of   the  «!X«cution, 
"nulla  bonA.*     In  other  words,   under  section  8,    the  plaintiff  has 
a  right  to  proceed  by  snd  under  either  etatute,   hut  ho  must 
coKply  with  the  terms   of   the  particular  statute  under  w   ich  he 
electa    to  proceet)* 

It  ie  also   claimed  the  aasignments   of   eirror  are  in- 
sufficient   in  raitse  this  point,   hut  we  think  otherwise, 

io  think,    too,    the  court   evrsd  in  admitting,    over   the 
objection  of  the  gaiiaisheos,    a  certified  oopy  of  the  proceedings, 
in  connection  with  the  incorporation   of  the  judgtuont  f^lehtor, 
without  first  requiring  the  necesBory  preliminury  proof. 

For  the  reasons  indionted  the  Judgnent  will  be 
rsTersed  and  the  eause  rsnanded. 

Hi5Vl?n3Kr)  AND  flSMAK^^rt),. 
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HE.  JUiiiiCB  mscsxn  mi^ir^R^  ths  qpihiois  of  this  couht. 


The  opinion  filed  this  day  in  the  q&ub«,    Italian 
Preee  /^ceoci -tion,   fcr   the  us«   of  lienry  Hagen  v,  Guiseppe 
yons.co,   number   '34298,    dia cusses  the  fnote  and  the  law 
•.^plicahle   to  this   aixae, 

VoT   the  roaaone  utated   in  thnt   opinion   the  Judgment 
in   rnrevs^d  and  tha   cause  raiaanded. 
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KU.    JU..Tia'.  MA'xCKiil'i^   BtXIW-TliiD  'IKK  OPXKIOl^   OF  TH.'J  COURT, 


Ths  eplnlcn  filed  thie  day  in  th«   cauae,    ItEilian 
Prees  .•itecclation,    for  the  use  cf  K«iry  Hagmi  ■?  •  Uuisepp* 
{Monaco,   T»UB*sr  ;?4298,    diecasaea  the  facta   and  the  law 
applicable      to   thi«>   c«;se. 

Y9T  the  reasons   etatsd  in  ^h^  t  opir.ion,    the 
Judgment   it}  rersri^Jd  and    tlie   oaua©  r««iiandfld« 
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Vn,   JUSTIOK  kATCHEW   liSLlVKRlB  TBS  Oi-ISIOB   OP  TRR  COUHT. 
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Xh«  plAintiff,   Rpp*ll««*    sa«d  to  r«eoT«r  dftra«g«t 
for  a.llegod  peracnal   injufios.      Tii«  oaao  «»a  tried  by  a  Jury 
and  Judgffi«nt  for  $4C00.oo  was   entered  upcn  itu  verdict. 

the  deolarntiOQ  oonaiata  of  one  count,   w/ioh  al- 
leges  that  f^j^ile  plaintiff  vaa  a  pR0»enger  on  defendanti*    car, 
defendants   ao  negli^.ently  siaiiaffed  and  operated  that  it  juiriped 
the  traek  witii  great  force  and  violence,    thereby  injuring  her. 

The  accident  occurred  at  nbout  3:30  p.  m.   on  i^ay 
9*    1915,    near   th(^   Interaeotlon   of  Ashland  avenue  and  12th   street 
in   tlic  City  of  '-hicafio.     The  street  car  had  heen  running  on  12th 
street,    and   Just   pq   it    turr<»d   south  on  Ashland  avenue  the   rear 
wheels   did  not   take   the  switch.     The  car  was  derailed  and  struck 
a  telephone  pole   in  the   street.      The  frlsss   in   front  wnd  rear  of 
the  car   was  broken.     Ilaintiff   says   thi|t  when  the  oar  hit   the 
pole   it   threw  her  up   off  her   seat.   Jolted  her  and  bwaped  the 
head  of  a  child  in  her  aras  againut  the  window  fraoie;   that   she 
was  pale  and  nervous,   but  continued  on  her  Journey  with  her  hus- 
band and  three   ci^ilciren,    who   were  2,    5,    and  11   years   of  Eige   res* 
peotively,      ilnintiff  had  previously  had   nervous   trouble  for 
w^ilol)   she  had  for   three   w«>eks   taken   treatment   in  a   sonitariuia. 
Stes  was,    ft  this   time,    in   the   sixth  taontu  of   pregnancy.      After 
her  return  home   she  began   to  menstruate.     The  fOi^ily  physician 
was  oall«d  the  next   day.     9rcm  that  time  on  until   June  lot   she 
was  under  his  care  and   r<=mained   in  bed  itost  of   the    tine.      A  mis- 
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«»rrlage  occurred  on    thet    dat©,      H*?r  physiciiin   teotifi**   tiiat 
wh«n  he  exasslned  her  on  S/ay  lOth  he  faund  her   in  «  ncjnrous  and 
shocked  oonditlon;    that  upon  making  a  Taginal    exActinntlon  h« 
fcund  a  slight  trnce  of  blood  and  that  th«re  tiev  bruiaas  on 
the   rlKht   aide  of   the  ahdomen.      She  refrmined  in  bed  about 
thraa  weak*  after  tiie  miaonrriage,    nnA  th«  uvunl   and  ouatomAry 
•harga  for  the  etrvlcea  rendered  by  her  phy»lclRn  wat  provad 
to  be  fron  |7ft.00  ta  $100.00,     The  plaintiff  haa  since  beooma 
pregnant.     The  evidence  doea  not  ahew  permanent  Injury. 

Appellant  arguea   that   the  eTiaenoc  fails   to   ahow 
may  causal  connection  between  the  injuries  reeeivad  at  the 
tijae  of   the  accident  and   the   subsequent  misoarriage.     Jiixperta 
for   each    »ida  gave  eyidanoe  tending   to   sustain    the  reapeotiva 
oontentiona  of   the  parties  on  this  subject.      The  OTidence  is 
eonflloting.     Wa  do  not   think  we  ean   say  that   the  verdict  la 
el  early  artd  iniinlfestly  against   the  weight  of    the   evidenoa. 

Appellant  also  olaias  the  court   errad  in   its  rul- 
ings  in   the  oross>exan;i nation  of   defendants'    witness,    ?innerty» 
who  wee  a  peliee  officer.     He  testified  that  he  rmn   atJinding 
at  the  corner  where   the  eociient  occurred;    thnt  he  went   on  the 
car   and  helped  a   young  lady  Tutnose  waist   was   torn;    tnnt   no   one 
•Isa  was   injured;    that  he  neked  all    the  p^ssang^i^ra  on  the  oar 
if  anyone   else  was  hurt   except   the  girl   and   thnt  nobody  was. 
He  also   denied  tastimony  for  pluintiff,    tending   to   show  that  a 
police  offioar  had  said  to   the  crew,   wine  were  apparently  taking 
the  naiaies  of  witneasas,    tiiat   tuere  were  a  lot  juore  wi^o  wera 
hurt,   but  thay  paid  no  attention  to   it,     on  oross-exAmination 
ttiie   witness  was  asked   if  he  had   ever   testified  in  behalf   of 
the  atraat  car  company  before,   to  whicL  he  enawprad,   "Ko*.   but 
inur.ediately  after  an  objection   to    the  question  by   defendarit, 
which   the  court   overruled,    aoid,    "I   have,    y«»s    sir,      1  robably 
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flv«  or   six   tim«0."      i.B  was   then   Bsli:«a,    "^cre  you   evar  called 
ty  an   injured  peracn    to   teetifyV"     To   this   «J«fendttnt   objected, 
the  objection  ««•   overruled,    and   th«^   ffltnesa  answered,    *Ko, 
•ir.*      it   is  oliximed  this  was   error,   under  the  rule  in  £,  ^ 
^•i-  iil'   ""•  i5^SAi£»   -^^^   ^''■^»   **^»  tecMoi^ton  ▼.  £.   C,.   l^,  CO., 
2S9   111,    334.      In  the  last  named  case  the   trial    court  al lotted  an 
expert   witness  for   defendant  to   be  cross   exsRiined  as  to  hew  many 
eases  he  hftd  testified  In   for  the  iitreet  Cur  lines  of   Chicago, 
The  court  held   the  question  should  have  been  lij»it(%d   tv   the 
nuinbfr  of   tisiea  the  witness  had  testified  for  the  apFellant, 
but,    in  view  of   the  answer  friven,   thout^ht  the  defendant  was 
not   injured  by   it.      We  think  the  questions  h^^re  oomplnlned   of, 
when  ccneidered  with   the  context,   do  not  violate   the  rule,   end 
that   the  Jury  vrould  understand   they  were  llirilted   in   aooi'e   to 
the  defendants.     crossoexamin.<*tion  is  larg«*ly  within   the   rUs- 
•retion   of  the  ccurt.      ghicago  Cit^  ;<y,   cp.   v,    crw cch,   -ac7   111. 
402,      tie   do   not    tiiiak   thr^t   the   discretion   was  fttuaed   in   this 
Instance. 

Appellant  al  ac   urges   that.   Uic   trial   court   pf;r- 
mitted  Ixfiproper  argument  by  counsel   for  the  plaintiff,    in  re- 
ply  to   defendants'    attorneys'    cotiiuaents  in  favor  of   the  officer's 
testimony,   attorney  for  plaintiff  attempted  te   discredit  it 
by  ch?trftcterlaing  hire  as   a  public    servant  wiio  uniforosly  caj»e 
in  and   t^-stified   in  behalf  of   the  Street  Car  Compnny,    and  never 
in  favor  of   injured  persons,  H«  also  referred  to  plaintiff's 

medical    expert  as  being  six  feet  in   stature,   with  his   "hnndsoas 
Adonia  form,"      "who   did  not  undertake  to   eay  he   testified  IGO 
tiflies,   more  or  less,    in    the   last  year,"   while  by  way  of  coaparl- 
son  he  described  plnlntiff ♦•  physician  as   'a  plain  old  fardly 
doeter,**      fe  Iveve  read  the  arguments   of  attorneys  on  both  sidst. 
We   do  not   think   ti.ere  was  reversible   errc  r    ir    tr.is   resfeot. 
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Appellant   objects    thftt   the  court  perMtted  Attorney 
for  plaintiff   to   rf>ffr   in  «rg;unient   to   tilt  book,    "Over  The  Top»" 
which  wne  not  kn  eridenc**      •<•  do  not  think  this  was   error, 
Sandere  v.   The  leople,   124    111.   21fi;    "obin  v,   jykea,   78  }i\m, 
S,   V.    4ft9. 

Appellant  Bl8o  contends   that   the  judfiBiimt  is   ex- 
•••■ive.      In   7iew  of  the  fsct   that  there  wae  no  p^rroAnent   in- 
Jury,    that   the  lllneae  and  expenses  cf  plRintiff   in  conneetioa 
tiierewlth  are,    ae   already   set   forth,   we   thinJt   tiiere  is  merit 
to  this  eontention,   anU  timt  a   remittitur  of  ^ICOO.CO  should  be 
required,      if,   therefore*    the  plaintiff  will   within  ten   days 
remit  that  amount,    the  Jud«<uuent  will   b«   affirsied;    ctuf^rwise 
rerersed  and  reoianded. 

OTRSa'tfiai  RHVKRaEB  mi)  reliaitded. 
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ME.   JUoTICi  16/.TCES1"T    DiOLlViSHMD  fKiS  OaPIHIft!    OF  IKH  C<^l»lT. 

7h«  dNffimdMita  appoal  fr«^   s  judgment   for  $Sf^,00, 
•ntsred  upon  «  tlndinp:  by  the  court. 

PlAintiff  10  a  d«Blgner  and  manufacturer  of  clothing. 
In  Jwautiry,    1917,   h«  oad  d^fcndfoito,   Kaplairi  A  Fiiech«r,   e&uood 
a  oorporatlon   to  bo  orgnnleed  und®r   the  nasvit  of    .olin,    Katpl<?n 
Ji  Fischer   Co.      Ite   object   w<-«   to  m«nuf«cture  woolen   goods.      Its 
caplt&l   r.took  itaz   ;;;i50C.OO,    of  whtch  plaintiff  subscrlbert  fr^r 
flTe  shares   of  the  par  value  of  ^00, m  each.        He  paid   1^00.00 
In   c««lil  and  gave  his  proml»8ory  note   to   tbe  corpornt  Ion  for 
|8C0,0r).      Defeniants   subscribed  and   paid   for  th«  balannc  of  the 
stock*     '3'hay  «tsre   in   tbe  wool^rj  buaineBR  »^nd  extended  a  line 
of  credit  of   oereral  thousand  dollars   to  the  corpora ti en. 

Plaintiff  was  elected  the  pre^id^mt  of  the  couqjnny, 
aadi  aloo  eontriicted   to  work  for  It  for  one  year,   at  a  .nalary 
•f  liO.ro  per  week.     Later  in  the  yeeT«    the  ctapltal  otook  of 
the  coaq>«iiy  was   inoreased  to   ,].6000«0C.     Plaintiff  subaorlbed  for 
#1500.00  p»r  value  of  the  additional   etook,    to  be  paid  for  by 
9«oeRaier  31,    1917,     Ihe  corporation   naa  not   n   financial  suocest 
md  en  October  11,   1917,   plaintiff  eoTored  bis   connection  with 
it. 

The  transaction  wao   closed  at   the  office  of   the 
attorney  for  the  corporation.     Plaintiff  there  executed   and 
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dellvercd  under  seal,    a  writing!:,    wherel>y  it  wee   stated,    that, 
in    conaideration  of  the   cancellation   of  his   indebtedness   to  the 
corporation   end    '*othcr  *   •  *   considerations,*   ho  assigned   all 
hits  riifihte    in   the   stock  to   ths   corporation,    released   it    "from 
any  meinner   of   claim     which   I  hare   or  msy  have   a*;ain8t   it,"   and 
tsndered  h.s  realgnation  as  prtiftident  and  director,    to  take  effect 
iSMediately. 

Plaintiff  claims   that  prior  to   the  execution  of  this 
writing,    deffmdanis  prostised  ornlly,    &b  part  of  the  transaction, 
to  pay  hia  the  ^300.00,   i^ich  he  had  put    into  the   company. 

Appellant  first   contends  the   evidence   is  inadnlssible 
to  Tary  the  writing,    and  second,    the  findirig   is  laanifeatly 
■C^ilnst  the   weight  of  the  evidence.     He  think,    conceding  the 
evidence  adniSEtible,    the  Judgnent  cannot  stand, 

The   Ci^se  for  plaintiff  rests  upon  his  own   testimony. 
He  says  that  at   the  request  of  defendant  Kaplan,   he  went  to  the 
office  on   the  ^^aturday  prior   to   the  sale;      that  Kaplan   said, 
"Wolin,    I  have   sold  the  place;*   that  plaintiff  protested   the  sylo 
could  not  be  made  without  his,   plaintiff's   consent;      that  he 
proposed  to  buy  the  business  hisaelf,    and  Kapleofi  gave  him  until 
the  following  .Vonday  to  aee  whether  he  could  swing  the 
proposition;      that  on  Monday,   plaintiff  told  Kaplan  he  would  not 
be  able  to  do  so;      that  Kaplan  said,    **yell,    I   have  been 
negotiating  with  a  fellow  by  the  nane  of   /.rkln."     He  aays,    "You 
tui^   over   this  stock,    and  we  will   cancel  your  note  and  we  will 
give  you   :J300.00  and  we  will   all  be  goodB   fri'-nds.*      X    says, 
"AH   right.* 

lie    further  says   that   on  Thursday  rooming,    either 
defendant  Fischer   or  Kaplan    called  him  up    rnd   told  liirc  the 
place  w«Ei   sold   to  Arkln,    and  asked  him  to    com.    down   and  make   the 
transfer   of   the  ir^tock.     He  says,    *I  went   in   .  nd   sat  around    *.inere 
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T^r  a  vrhil«  tmd  Ur,  Wi^d&w  m»y,    "'k'e  will  go  uy   to  Kr.  L«t7*s 
effloe,   and  w«  will  transfer  the  atook  over  and  ve  will  glT.e 
you  ISCO.OO  ♦  *  •,»»   thfit  he  then  vent  *^«d  elfi^ned  the  paper* 
at   the  lawyer's  of  floe;      that  htf  ftfterwarde   ca«o  to  Kaplan's 
ylaee.     "Me  whls  vory  niee  and  sitid,    *1  will  give  ynu  back  |30C 
and  I  will  try  to  see  if  Z   can  get  you  a  job.***     He  further  saya, 
that  in  the  evening  he  c&llef!  Kaplan  and  aeked  him  if  it  would 
be  necestt^ry  to   come  down  the  next  day,   and  w^s  told  it  would  not. 
•I  said,    Hhat  ahnut   the  tnoney  th<.t   ia   coming  to  me?*     He  laid, 
♦I  ttuppone  we  ci^n  pay  you   the  raoney,    the   :^500,    ^ea  you  co»* 
down*     If  I  do  not  pay  you  iod*-y,   we  will  have   it   tomorrow  **    ."• 
That  he  eafte  the  next  day  mad  asked  Kaplan  for  the  money,  when 
Kaplan  aaid,    "Well,   he  says  we  promised  it   to   you,   but   I  ais  not 
going  to  give  it   to  you,  " 

Baeh  and  every  of   these  proaiiaes  are  d(9ni<Ki  hy  the 
dafondaat  Kaplan,   and  plaintiff's   story  ia   further  discredited  hy 
ill«  testiiBony  of  the  attorney,   who   t gratifies   thuit   on  the  11th  of 
October,   Fischer  tend  plaintiff  were  in  hia  office  probably  thfr«« 
Qttartera  of  an  hour;      that   the  faeta   connected  with  the  trananc- 
tien  were  stated  to  him  in  detail,    and   that,    ••l^oihin!?:  at  nil  w&e 
ap.ld  ia  my  effiee  at  all  ae   to- the  $S00,    that  was  not  mentioned 
in  aQT  office  at  all.**     He  alao   testifies   to  facta  not  denied, 
showing  that  a  few  days  after  the  transaction,    plaintiff   oaaM 
to  hia  office,    and,   by  a  ruse,    got  hold   of  the  written  re- 
leaac,    a^ioh  he  tried  to  deatroy,   evidently  with  the  purpose 
of  preventing  its  use  aa  evidence. 

The  plaintiff's   story  is  uneorroborat#i.     lUi  is 
contradicted  by  Kaplan,  by  the  attorney  and  the  written 
insitrujBfxit.     Ihe  proiai»e8   to  pay  are  also  is^robable,   in  view 
of  the  precarious   financial   condition  of  the  corporr  tion. 
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it  wae  for  the  plaintiff  to  eeUiMlsh  hlu  caiBe  by 
a  prepondciranoe  <^'f  tho   evidence  ^      This  he  failed  to  do.      we 
thinii:  the   finding,   of   the   court    la   cler  rly  and  manifestly 
gssin^ft  the  weight   of  the  efldenoe,    and   it   Is  therfjfere  our 
duty  to  Ttflrmrttt  the  judgat^nt  with  fidding     of  fact, 

meviifiaisD  with  ?im;;Iko  of  faot. 


tii  i.r 


•5» 

•7      •      24390 


yiKDIKO    Of  fACT. 

*•  flad  an  a  fact   that  the  d-sfeadanta,    Ifiadore  Kaplan 
md  IBdvard  71aah«r,   did  not  promise  to  pay  to  upp^lle«t,    DaTld 
U,  Wnlin,    the  8XUB  of  $500.00,   nttr  any  part   th«r0Of,    ^s  alleged 
1b  hl»  ttatenant  of  elaia. 
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MR,  J^mBliiimi  JU.rriJ'^  0»aoH30«  »i^Xiv«rfr<j   ^h«? 
opinion  of  thf»   court. 

MoKie  U«sl«l  brought  salt  a^psinot  th«  ISth  i»tr*«t 
:j;tor«?,  &  oorporatinn,    to  r?*coyer  for  iJ»raon«X    injuries. 
There  vhhb  a  vprdtat  and  ju<ij:?^'?>«t   in  hif»r   ff?vor  for   .  175f    to 
reverse  «r>iJLch  th«*  drif^ndant  proa^cutfte  thin  npp^'ftl, 

Th«  r<^«i«jrtl  ui ---;lov;- n    tr.,-tt   tn<»  offfncf-nt  osvyj'^j  .rs 
t5«n«?r«l  m«rohft.ndi»e  storf*  in    Jhionfjo;    ttmt   on   t.hp   «»v«»ning 
•f  June  9,  1914,   th*  plaintiff,  a  married  i»«tRuui  nbout  tiilrty 
yftara  of  ««•,  wa»  purohaeins  Bjaae  ^oods  at  th«  «tor?     7h<^n  « 
wire  bAsJtftt  «bout  IB  or  2t'  inoheo  long,  about  a  foot  d««p 
tLtxti  about  2C  inoh4*e  wide,   whioh  vatf;   ep^rftte^I  on  n    trolloy 
OT«r  h«Ml,  f«ll  and  otruok  h«r  on  th«  h«ail;    that   th«  blow 
oauBod  h«r  to  fall   forward  nnU  atrlko  the  low«r  part  of 
h«r  Kbdoitt«n  against  the   counter;    tliat  h«r  haad  was   cut  «o 
that  It  rfquirod   th*??  oerTioeo  of  r  ourgeon  to   sew  it  up; 
that  plaintiff   o«ai«<i  in  anoth«r  physiaiwn  on   th'    night  of 
th©  injury  v?/io    tr««t«d  h«»r  until    .June  23rd  following. 

The  tentlKiony  on  bp>  lalf  of   th«  plaintiff  tended 
to   aitow   tnat   ii4.^jediat«>ly  after   thfj  bmslcfit  c truck   her  Bh« 
felt  eevere  pains   in  her  head  and  abdomen;    tiw^t   the  wound 


•n  her  head  l«ft  m.  scar  of  nn  oval   elinpA  about  an  Inch 
aarosB,    %Ad  that   th*?  BVin  »t  th»«   tin*  o  r  th^   trial  ••«m»4 
to  b»  fixed  to   th«  struoturAB  l>en<?athj    thnt  at   th<»  tint* 
•  f   th«  aoeidcvnt   f^lnintiff  was   tak«m   by  nn   employ*  of   tM«» 
defendant  to  a  n^nrhy  8urg«eit  who  dr«««e<i   tb<«  woijjid;    that 
oh«  then  vent  home  «id  eallnd  another  plwyslolan  nim   oane 
that  aaaie  erening;    that  at  th«?   timt»  of  the  injur/  ehe  iraa 
In  a  fvnily  mtjr  and  adTan<»«»d  in  pregnancy  thr'   eenond  month; 
that  immediateXy  aft^r  ahe  got  hoae  she  iMtlood  blood  oobi* 
ims  fron  her  womb;    that   the  next  da^    ehe  tvae  bleeding  iaore« 
and  the  third  day   si  till  more,  mi<X  on  the  fourth  d&y  she 
passed   noiaethin^s   tliat  Icoiced  like  a  small   bal;igr;    tiukt  R\m  had 
a  bruise  on  her  abdomen  r^ad  a  dieaoloration;    that   ehe  waa 
oonfin<9d   to  her  bed  pert  of  the  time  and  waa  able  to   do  only 
light  work  for  about   three  montha;    %)m\  she  ooftinupu   to  have 
paine   in  her  abdomen  up   to    tm   time  of   the  trial;    tiiat  prior 
to    the  aeoident  she  had  b«»en  strung  un6.  able    to   dc   l\<»r  waeh* 
inn  and  houtseiwork  and  »Xao  worked  in  h^^r  husband *g  butcher 
Bhap  and  w«igh«d  abcut  155  poundo;    th«»t   a?xortly  aftf*r  tm 
aeeld<»nt  she   lost  weight  ?  nd   ««»  not  abl<»    to   ae   all  of  her 
workf     The  phyeioian  who  •suuaiaed  plaintiff  on  the  evening 
•f   the  accident  after  she  got  )Wtt««   tcetified   that  in  addi* 
tion  to   the  wound  on  her  head  «he  ooRiplained  of  imving  paine 
in  her  abdomen;    that  a  dajr   or    two   later  tshe   oosaplained  of 
having  A  uterine  hemorrhage;    that   he  made  an  eauunlnation 
and  found  her  ble<?ding;    that   thero  were  blood   clots   in   the 
Tagina  an-J  a  day  or  two  later  he  found  plaoental   tisoue   in 
the  Tftgina,  wriioh  indioi:ited  an  abortion  or  a  aisonrriage; 
that  on   June  23rd,    the   laat    time  he   aallwd   on  h»«r,    he   pxnnw. 
laed   the  uterue  rmd  found  it   slightly  larger   than  nor»a«l; 
that  he  had  not   treatou   her  before  the  acftidf»nt  and   had  not  known 


rrwon'A 


her  or  hv>r  huaband,   nn^   tfmt  h«  had  not  tr«»t<Ml  h«r  8lno#; 
th«  23rd  of  Jun«»»   1914,   riR  V*   con«lJ»red  0hfi  ne«d*d  n« 
further  in«dlQal  att«ntion,     Th^re  waw  «ith«»r  teRtlr?tony 
on  behttif  of  the  plaintiff  that   tendpcj    to   corroTjorate 
thf>  dootor   to    the  effect    that,   in  addition  to    th(>  sealp 
wound,  plaintiff  had  abdominal    trouble.      The  teBtim>ny 
on  hehalf  of  plaintiff  also   tended   to   thow  t>w.t  prior   to 
to    the  aosidAnt  ehe  )iad  given  "birth  to    two   children  and 
that  after   the  acoitiont  and  prior   to   the  trinl  another 
child  «ae  born.      A     i»,   Adama   tc^stified  on  behalf  ef   the 
jilaintiff   that  he  exafiiin»54i  her  Augunt  S8,   1917,   whioh 
wae  ehortly  h^.^'OTf*  the   tri«ilj    thir<.t  h"  fojn«j  on  Vi^r  l<^ft 
forehead  a  roandiah  eear  whioh  hf^Ad  adhered  to   the  40mpmr 
etruoturf^a  and  had  a  pinkish  color.      He  further  t»'Rtific«d 
that  he  eacamiaed   th*  pelvis  anc    founvt  in  tVte  upper  right- 
taaad  portion  of  th«  v?»gina  a  thiolcneBs  of  thf»   tlRsuea 
differimt   from   the   tifleui«*«   in   the  oppoeite  r^i^ion,      5Je 
further  teetifled   in  rrcponee  to  an  hypethetioi&l  <|ue«tion 
that  «uoh  t^iitdceaed  condition  could  he  caused  by  the  in* 
jury.      He  also   tratified   tJ\at   the   finding  of  placental 
tiSHue  was  peeitive  proof  of  pr<?um\n«y  nnd    that    the  lose 
of  flesh  eould  he  caused,   from  a  medical  and  eurgical 
point  of  view,   by   the   ill   health,   p^in  and   suffering  from 
the  abdomen,   'nc;   that   in  hie  opinion  the  conditions  whioH 
he  found  were  periaanent. 

On  b*»hriilf  of   thf!   defendant   th»   «^vlci'  noe   t<»nd*»d 
to  snow  that  plBintiff  did  not  fall  againet  thf^   counter 
when  struck  by    the  basket;    that   ehe  made  no    ooisplaint 
about  any  pain   in  the  «ibdomen   in  th«  store  iBssadiately 
after   the  «coiu«nt,   nor  when   th»   seslp  wound  was  being 
treated  by   th<»   first  doctor.      There  was  alco    sorae   evidence 
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that   t<?nd«d   to   Pbow   thfit   plaintiff   w«i»  not    oonfin<?(i   to   Jif^r 
hmd  R»   t#8tifi«d   to   by  )irr;    that   r,h(i  did  more'  work  after 
thp  injury  then  i»hp  ftdmittsd  on  th^  trial}    that  »h«  was 
employed  ae  a  aerub  wetaan  in  ?:   railroad  tstation  in  ::;Viic!age 
frois  i^nrah  let   to   voteber  17,   1917,  wh«»r'^   Rhf*  <Jiri   tuorubbing, 
ducting  -  nti  other  work  in   the  station. 


tYin  defsndant  contends  that  th«  AMMm®*^  ^^^ 
•xcobbIto;    that   the  «'Ylci©nc<>  ?Btabli«h*^d  no   o«ui»al    sonnf^o- 
tion  b«ti»««n  th*^  p«lvic  condition  of  plaintiff  at   the  time 
teetlfif^d   tr-  by  Dr,    Ad»m«   in  August ,    1917,   ami    thr  accidi»ntj 
that   the   trial    fjo^^rt  erred  in  perriiltting  #xp«rt  witn«8««i 
tfSBtifying  on  b<!i'half  of   th«  plaintif  r  to   Invade   ih«?  province 
•  f  tH«  Jury  by  giving  an  opinion  on  ultiraat«  faot»,  nn<x   t^w^t 
the  oewrt  nhould  hav«  grunted  «  nmi  trial   on   the  /^rrounds  of 
ncirly  <iiP0OT«r«?d  ♦^▼Idono*. 

It  1b  Rrfiiupd   that   thfi-r^^  i»  no  oauexil   oonn«Gtion 
between    th*^.    -jonditionc   found  by   Dr,    Adamn   in  I9l7,   snd    tii^ 
«oeid<^nt,   «nU   that   it  was    th   refor<?   error   to  adioit   suoh 
tessttimony.      Dr,   Adamii  t«^t;tlfi«4   thi$t   ho  loadii  tm  oxa^ination 
of  the  pelTia  through  th«  Ttm(lnii  and  found  in  th*5  upyer 
rl|y[hth«incl  portion  a  thickenln^^  of  the  tineues,   ^xml  in  ren* 
pona«  to  «n  hiypothetioal  question  etated  that  in  hie  opinion 
th«r-?  oould  b«  a  oonn«^t3tlon  b'-tw««n  th*»  condition  which  he 
found  &nd   th**  fall  against  thv*   co winter  «t   tht?   timo  of  the 
aeoidc?nt.      TVii«  #vld<?nof»  vraa  ol«?irly  proper  wittdLn   th»»  rul« 
announopd  in  i:iabrcinr;h  t.   ':;hi cft/; e    Uty   i^y.    Oo. ,   27S   111,   71. 
It   is:-   raaij,   howpvpr,    that   tJrilp   f^rid^fxct^  -wrb  not  tmffici^nt 
to  warrant   t.Jn^  Jury   in  aB»«8Eing;  slmme,^^  ai-ninBt   Vif^  dpff^mlant 
f0r  th«   tkioken«d   oondition  of   thr   tiacusa,   ?  nd  parti ctulr.rly 
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ulnc^  th<?  vvld^non  fthow«d  that  plaintiff  had  eube«qunntXjr 
giY«n  )»irtlni  to  a  c)tild,      Th*ro  i«  no  i!Tia*»rjc<»   fnat   thp 
Mrth  of  this  ohild  would  in  fltny  «aj  cnuee  the  comiition 
found  toy  Dr.   A<iama.      Of   ct>ure«  w«  cannot  eny  what  tuun,   if 
any,  w»»  allowod  by  th«  jury  for   the  ihi«3k*?n«d   sondition 
of  the  tie»u«B.     Tho  »3iTid<»nfj",   ttoweTer,  was  propor  for 
thoir  oonaisiwmtion  and  upon  m  o«reful  p«Ti«w  of  the  ««• 
tire  rroord,   w«  ar<?  unablo  to   say  that  the  judgraent  ie 
«xcf»P!:ive. 

QOBqil»int   i»  sslIbo  mad^  of    t>\©  action  of    thfs   trial 
eourt  in  ftormitting  J^r.  Ad«ns  on  redireot  extmination  to 
aniBwer  th«  following  quoetion,  orer  objeoticn:      "Buppose 
that  tho  paina  that  this  woiassn  iiuff*»r0d   b«?for«  tho  oxpul* 
•  ion  ol"  what  is  «di«?Borih«^d  in  the  qu<^»tion  »»  f*n  «fjg»   with 
painn   d««crib«d   by   h*r  na  paine   lik®   having  &.   r;hlld,   medio- 
ally  •a'hat  would  you   cHaraot«riz«   thoiae  imina?       A.  Labor 
paine*'     It  Ib   oaid   that    the*  dfif^ncixj^t  contended  that 
plaintiff  did  not  haTo  a  jaiooarrlRgo;    that  nha  waa  not  in 
m  faaily  way;    that  th<?  paln^  she  hau  were  not  labor  p&ins, 
and  that  thooo  queationw  w*^.****   for   th«?  Jury  on  th-^  wtiolo 
•Yidenoe,  and   that  to   permit  the  witneoa  to  anow«sr  thn 
quoetion  waa  an  invasion  of  tho  proTinof?  of  the  jury.     We 
think   th«rff   ie  no  merit   xn   thiss    contention.      The  plaintiff 
llftd  dosorihed  the  painn  sh*»  had   waff f*r«»»i,  ami  it  'aae    clearly 
yrop«»r  to  hsTo  an  expert  medioally  oharaotoriso  them,  for 
it  was  not  ouoh  a  zontter  a«  would,  b«  known  to  a  lajriiiian, 
yurthpni»rft  the  def«?ndant  had  a«k«d   the  witneae  aubs tan t lolly 
the  eaate  question  on  oro a o-exaiHii nation  ?*mi  hfnA   rRC<?iTed  t?ub- 
•tantially    thn    same  finsw^'r,   ae   followe:      ^JimX  kind  of  paina 
did  you  aaeume   tho^ae  pain»  were  (referring  to   trc'sr  pains 


m«Bti»RMl   in   tlM  )||ry9tlMltioal    quertion}?      A.    PfttMl   in 

th«  pftlTlti«   of  H  nhutting-ciown  typ<* ,   or  BVioving-down  ti*p«; 

tion  no^  mp.'i"  «»««  not    thf  on«  urged  on   thr    trial «     The 
objeotion   th'\£f'  w,<B    th&t   it  «?««  not   proper  re-dir«at  ftxan- 
in«tion,  and  no  r,:f>ntton  was  «uid«   that  thp    aharact^risation 
©f   tn<»  pains   wft«   in  anyway   i!a|»rop?»r.     Jianlf^otly,    thr^re- 
for«,    th»  point   fl»nnot  bo  urged  h€r»  for   thf   firet   tiM«, 
jualt^^rrnnri  v,    Hu;>a"'l.    iJt  0  111.    199;     :.ii.y   of    Jhl cia-,;;o   T. 
H»3Laiiftn.   225   111.    6i;b. 

It  is  aliio   oant«^nd«d    that   thiei  witness  again   in« 
▼adad  tha  proyinQP  of  th^'  jury  whRn   Ui<*   oourt  ©Tor  ol»ject« 
ion  peraitt«d  hin   to   n^nr.««er  thf*^  follo^inn;  <|ua&tion;      "In 
tha   Kami©  hypo^^^^^^^al   question,   ^ith   r«!f«»rena<?   to    ta«>   part 
of  ih«»  question  r«?f«rring  to  9hat  I   tara  th«  misearriai;;*, 
vhat  Is    lndiont#d   to  yc  ^  aa  a  pliyoi'SiAn  nwl  Bur^»&n  by    th«» 
finding  of  plaonntal   ti«Ru«    in  the  vagina,   na  e tatted   in 
til*  logrpothationl   que^^tion?     A.      It  is  jioftitiv?  proof  ©f 
yragnaaey*      i,     ifxplaln  why?     A,  ?fothin«  in  the  vorid 
«ak«B  plaof^ntal   tlsi»u«!  but   th<^  growth  of   thn  egg  or  foetus 
ineido  the  woman's  womb.*     V^o  objeotion  appf^are   te   U^re 
been  m«d«   io   this  question  and  wnewf^r  on   th©   trial,      yvtrth^r- 
nore,  va  think   It  vas  H^rpRiitor  eubJ«fot  for  expert  testimony 
and  wa«  not   in  riolatlon  ef   th«^  rule  anncunoed   in  the  g.>iie» 
brouj^h   qaae« 

It  is  further  99^04,  tkiti  the  court  erred   In  ntt 
gmutting  a  new  trial  on   t>ip»  ground  that  dpr«»ntiant  hnd  nfter 
the   trial  di^eaTered  n«»w  evid<?noe,      in  th«  raotion   the  d^fRnd- 
ant  pr«»«nted  affidaYits   tending  to   enow  tiiat  plaintiff  haA 
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•ttffered  a,  taisoarrla^;*  in  .iune  or  July,   19X7,   ana  tlftat 
thie   f&at  did  not   'jome  to   the  kmonrlwAi;*  of  th«  4efen<i«tnt 
nor  Stnjfontt  conneotsd  with  th«  def«n««,  until   after  th« 
trial;    that  if  ouch  •vid^nec  hsul  b«nn   Introducod,   it 
would  «ooount  for  th«  oonditlone  founri  by  ur.   AtiBmis  in 
hi»   ©xaraination  in  Augiiet,   l'^17.      Ther*?   io  no   »tat«n5«nt 
in  nnjr  of   the  aTflciavito  eubnitted  by  dc>f fondant  on  th« 
motion  for  a  n«w  trial   that  twnde   to  ehow  «ny  diligonoe 
on  the  prrrt  of  th«  dofondaat  to  dieooTer  this  «vidftnc«. 
It  App««urB  froa  dt^fendnnt's  own  witnaum ,  Mftry  Godwin* 
who  was  forsvoman  »t   th<*  Hook   i&Iand  station  and  for 
whom  plaintiff  i!rorlc«d  from  i-i«roh  let,    to   Cote\v«r  17,  1917, 
that   the  plaintiff  was  aiok  from  June  13th  to   July  5Jth, 
and  It  is  apparent  tJwst  if  counsel  had  nsked   thi**  ?»itnesa 
h«  probably  would  imv«  dlBOover«d  th«  evidence  on  which  hs 
basoti  his  siotion  for  n  n«w  trlf.»l.      fe   think  it   yl«ar  that 
thero  was  no  diligono*'  shown  and   th«  ©e  irt   uropRrly  d«»ni«d 
thR  motion. 

Upon  a  r«»vi«w  of  tho  entire  record,  w«  find   that 
this   (Mtse  was  tri(^d  by  abl^  mni  expori^nosd  oounsol   for 
both  eiders,   ana  that  th^  renord  Ik   «xceptlcn«.lly  free  frwsi 
substantial  or  teohnlfjal  srror.      Und«?r  the-v®   airovussstanoss, 
ana   oonsid- ring  the  fact  that  thore  is  no  ditiiput«   that  th-'re 
waB   liability,    the  only  quA«tion  b«ing  that   th^  amount  allow- 
ed 1p  «xc«>eeivft,  ve  think  thr  finding  of   tJje  jury  should 
not  be  dinturbed* 

Th»  judgasnt  of   th«  Suporior  Court  of  aook   bounty 
le  affimsd. 


s 


»M  •  24236 

f 
ClOmO   &  PHOViaO  ICK  CO., 
R  corporation. 


App«H««,   J 


a  oorporiii|i9a» 


\ 


Appellarj^. 

if 


aouwTY  ce  rt, 
coo:  acuNTY, 


214I.A.  636 


HH.   JRBSIBISG  JtlOTIO^?.  0»  COWHOR  delirered    the 
opinion  of  th*?  oo urt. 

Ih«  Clcterc  &  Provieo   Ic    'ompany,   -    corporation, 
breufj^ht  an  action  of  soErumpffit  a^^r, inet  the  Natoraa  Dairy 
Cofflpany»  a   corporation,    to   reooYor  th^'   contraot  prion  of 
ic«   ^old  by  th«  plnintiff  to  df^f^ndfrnt,      Th«re  woe  a  rerdict 
in  fnvor  of    tho  plaintiff   for  .^953.52,   and   nfter  a  rf^atittl* 
tur  of  vl>57«45,   a  Judgn«»nt  was   entered   in  plaintiff  8  fnvor 
for  i»796*07,      Th^re  w<8   no    controverey  about   thP  anicunt 
of  plaintiff  B   claia,  but   t>io   defendant   contendad   that  it 
was   Rrttltled   to   n   reocupnent  of  th<'  dariuag  a  Buff«fred  by 
It  on  account  of   plaintiff's   breach  of   th'>    oontraot, 

7he  record  dist closes   tliat  plaintiff  was  eni;cig«d 
in  the  io*^  bueiness  and  the  defendant  in  th«  dairy  bueinese; 
that  about      thp   firnt  of   Jnnuary,    1916,   a  repr«8'Titatlye 
of  th*f  plaintiff   delirered   to   the  dftfendnnt    two    copies 
of  a  oontraot   oorering  thp  y**ar  1916,   wh'?r«?by  plaintiff 
agreed    to   soil    is*  to    th«  defendant  and   tho   defendant 
agreed  to   purohase  th(?  eame.      The  oontraot  provided   that 
defendant  would   *pay  *   »   *   th??    sum  of   la^-   cents  per 
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hundre4  Ibe.    for  aaoh  and  er»ry  100  pounds  so   delirt^red 
on  prAsvntation  of  correct  bill   for  s»m«,* 

There  wae    conaiiiorRblc   eriUenoe   introduosd  on 
tli«  trial,  and  T»oth  eides  argue  the  qut^^ction  whether  thr 
contract  erer  beo«m«  effective,    th«  plaintiff   ccntending 
th«  contract  was  neTrer  binding  on  thf»  partitn,  and   since 
there  was  no  dispute  of   the  amount  of  plaintiff  J'   cl4ia, 
the  judgment   f?nt«red  in   correct.      On   th«  other  hf^nd, 
d«fen.ant*B  position  is   that  thp    c-jntraet  was  binding, 
and  »inc5e  thp   plaintiff  breached   it  obout  Au^iUSt  10, 
1916  by  refusine   to   dwliver  ice  for   the  balanc^^  of  that 
ym»r  as  provided  in  the   oontrnot,   th*?  defendant  war.  entitled 
to  reooup  tho  damages  euatained  by  it  by  r^'anon  of  auch 
breach. 

So  far  ae   is  neoesnary  to   state   tho   facto,    the 
evidence  ditJcloeeB  that  plaintiff  delivered  io<»   to    the 
defendant  for  the  aonthe  of  >'ebruary,  March,  April,  iiay, 
June  and  2uly,   and  that  about  th«   first  of  each  month 
plaintiff  sent  a  bill   for  the  amotint  due  for  the   ice 
delivered  the  prior  month,   nnd  that    the  d«ff»ndant  failed 
to  pay  any  of   the  bills  or  anj/    ;art   thereof;    that  on 
Au£^st  6th,   plaintiff  wrote   the  defendant  ae   folloi?7s: 
"Owing  to    the  increased  dSB^tand  for  ice  and    thr    shortags 
of  labor,  we  ^luet  insist  timt  all  blllR  ho  paid  in  full 
•n  or  before   the  lOth  of   the  month  following  delivery. 
If  payment  i«  not  madP   «e  will  discontinue  th'^   d«?livery 
of  ice,"     On  the  9   th  plaintiff  sent  a.  load  of  ice  to   the 
defendant  and   the  latter  refused  to  accept  it  for  the  reason 
that  th«  truck  on  which  the  ioo  wna   e^nt,  on  account  of  its 
dimensions,   could  not  be  weit^hsd  on  tl:ie  defendant's  eoales. 
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Afterwords,  on  th«»  same  day,  iSefendant'c  mRnnger  called  on 
plaintiff  and,    as   states;  by  its    counsel,   "adiaittP'.   that  It 
had  not  }3"id   its  bills  ac  a^,re«d  but    claiinod    that   appellee*  Viad 
wairnd  this   condition  of   th<»   oontraot  by  ocntinuing  to   deliver 
ice  and  l»y  not   insitsting  upon  payment  und«r  th**  terms  prorided 
for  in  the   contract  »   *  »  and  off<»red   to  pay  the  am  unt   Ui«n 
due  if  appellee  would  agree  to    carry  out  its  contract.* 
Defendant  did  not  pay  Si.ny  putt  of   the  amount  whicti  it  ad* 
nltted  was  due  plaintiff,  and  plaintiff   thereafter  refused 
to  deliver  any  more  ioe. 

The  defendant   contends  that   the  reason  plaintiff 
refused  to   deliver  4o«  after  that  dr.te  was  not  on  account  of  the 
aanpayment  of   the  amount  due,  but   for  the  reason  that   the  price 
of  ioe  had  advanced  from  |2«5C  per  ton  to  ^6  per  ton;    that 
on  account  of  the  breach  the  defendant  was   oompellfd  to  go 
into   the  open  market  and  pay  #6  per   ton  for  ice   tho  rest 
of  the  year.      Plaintiff's  position  ir   tliat    it  hnd  had   somo 
trouble  with  an  era^jloyee  of  the  defendant  when  it  rought 
to   deliver  ice,    and    on  account  of   thiss   difficulty  and    the 
nonpayment  of  bills,  it  refused  to   driver  any  more  ice, 
and   that  ioe  had  not  advanced  in  price,      Def«»ndant  further 
eontr>nd8  that  although  the  written  contract  provided   that  the 
ico  delivered  to   it  by  plaintiff  should  be  paid   for  on  presenta- 
tion of  bills,  yet   since   thic  provision  for  proapt  payiaent  had 
been  waived  by   th(»   conduct  of  the  partl«?s,   plaintiff  could  not 
return  to    th-    fctrict  teanns  of   the    contract  without  first  giving 
reasonablo  notice  of   such  intention,    «nd   that  unless  such 
notice  -was  given,  plaintiff  had  no  rifht  to   rescind  thr-  contract 
or  declare  it  forfeited;    thixt   in   the  l^tt^r  o;    August  5th, 
above  quoted,   defendant  h?  d  until   th«^   ICth  of   that  month  to 
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mak«  petymffnte  h«f©re  it    could  be   in  default.      Cn   the  other 
•  Ide  plaintiff* •  ponition  in   that   und»?r   tho   letter,    even 
aSEuming  th<»   oontraot  to   he  in  effect,   it  had  the  ric^ht 
to  dffolart  it  terminated  on  the  6th  of  August  for  nil  pay- 
»«nt«  duo,   <?ao«5pt  for   the  montlx  of   July, 

If  it  be  aoeumed   that   the    oontraot  "betvoen  the 
partiee  was  a  binding  obligation,  yet  ve  think  the  plain- 
tiff, "by  ita  action  in  not   ineieting  on   strict  pajpaenta  of 
its  monthly  bills  for  a  number  of  months,   c  uld  not  without 
reasonable  notioo   to     he  defendrmt  deolare  th(3   oontraot 
torainated.     Palt?ier  v.^    'ord.  7c  111.   369;     Jakee  v.   ITprth 
^erioan  Unions,  186  111.   App.   1,     But,  we   think  the  plain- 
tiff did  givp  reasonable  notice  by  its  liitter  of  August 
5th,      It  there  denianded  paytnent  of  all  bills  on  th©  10th 
of  the  month  following  the  delivery  of  ice.     At   that   tiiae 
thoro  were  unpaid  bills  for   the  months  of  l''ebruary,  UstrcSif, 
April,  Ua^  and   June,      Under  the  letter  the  July  bill  would 
not  be  duo  until  Auguet   lOth,      The  defendant,  however,   did 
not  make  tender  of  payment,  between  the  5th  of  August  r-nd   the 
9th,  of  any  of   the  bills.      Cn  that  date  it  offered  a  payment 
on  condition  that   the  plaintiff  would   continue   to   deliver 
it  ioo  for  the  balance  of    the  year.      The  defendant  was  in 
no  position  to  att^oh  any  condition  to   its  of for  of  payment, 
and  if  it  desired  to  keep  the   oontraot  in  full    fore©  and 
effect,   it  should  liave  paid  what  it  then  admittedly  owed. 
We  tJUnk  it   clear  that  the  defendant  breached  tW'    contract 
and  was  therefore  not  entitled   tc   any  dnmages.     What  we 
have  said  renders  it  urmeoesBary  for  us   to   pasf?  on  the  other 
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contention*  made. 

The  judgment  of  the  County  Court  of  rJook  County 
1b  affirmed. 


^ 
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JIK.   PHrSSlDIKQ  JUSTZa*':  0»CGI1\0R  dellTfired   the 
opinion  of  the   oourt. 

The  City  of  Chicago   filed  a  quasi* oriminal 
eoaplaint  atjainat   the  dcfenflant,  Lartin  Lunfigren,    charg- 
tag  hlra  with  maintaining  a  place  for  th«  aale  of  intoxicat- 
ing liquors   in  auantitl«B  of  leei,  t>«in  ono  gallon,    oontrery 
to   th«  proviBione   of   section  1539  of   the  ordinancf;  of 
Chi  cngo . 

So  far  ae  material,   tk«  arAinanoe  prorides   Ui&t 
whoever   oonduote  or  maintains  a  saloon  or  dramnhop  wh«r« 
intoxioating  liquors  are  sold  In  quantities  of  Insn   timn 
one  (gallon  without  a  lioonee,    Rhall  be  fin«^d  not  less   than 
^25  nor  aore  thfm  $100  for  eaoh  offense. 

There  1«  no   eTitiCfnoe  in  the  rftoord   that   the   aelenUant 
oonUucted  or  laalntained  a  place  for  the  r>ale  of   intoxioatinc 
liquors  within   the   city,   nor  is   th-re   any   eviclf^nce   that   he 
sold  any  Intoxicating  liquors*      The  record  is  also  barren  of 
any  eTldenoR  that   the  defomlant  did  not  have  the  license  men- 
tioned In  the  ordinance,      C?n  thl»  latter  point  there  is  not 
R  pertlole  of  evldenoe.      The  only  evidence  la  thp  record 
is   that  defendant  was    the  owner  of  a  boarding  houee  for  men 
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in  the  aitj  and  that  n.  police  nfficer  found  bottlee  oontain* 
ing  whisky  and  beer  in  orte  of  the   roans  tmA  other  bottXee 
oontaining  liquor  in  the  hallway.      The  defendant  explained 
that  the  lii|uor  h»d  b^en  left  with  him  by  f^iume  of  hie  boardU 
•rs  for  eafe  keeping.     The  jury  returned  a  verdiot  of  guilty 
and  fixed   the  fine  at  ClCO  upon  which  judgB«mt  w»r   entered, 

Since  therf?  is  no  eyidpnoe  to  bub  tain  the  yerdict 
and  judgment,    the  Judgment  of  the  .:iunicipal    Jourt  of  Ghicag© 
is   reveraed. 


41  -   a4lC9 


ILLIMOie, 


umm  sxttOf, 


i:}«jr«ndMnt   in  frror,  ) 


)     KHKOH  t© 

MUKiaiPAZ*  COUBT 
Of  CJHIOACO. 


Plafaitiff  I A  'Jrror, 


214  I.A.  637 


1 


MR.    JUatlOH  TAYLOfi  di«XlY«re<l  th*  opinion  •f  th« 


oeurt. 


Ott  tWM  9,  191?.  an  Infomrntlen  vao  filed  in 
tlM  Munioipal  Court  ttf  ChioAgo   to   the  9ffm&t  that   on«  mas« 
Siaoa,  alias  yinnberg,   "««»  an  idle  tknd  diaaolutir  p«roen  and 
vaa  habitually  noglaotful  ef  hlK  «itpleysi«nt  and  oalling 
and  did  not  lawfully  proYida  for  himaalf  and  vaa  ne(,*llg«nt 
of  Iftvful  buRlneai?  and  did  >uibitually  mi  depend  hit  tima 
without  girini;  o   <*o«d  aaoeunt   of  hi»B«lf*,   end  '•Ip  known 
to  1»«  a  thiaf  and   plokpookat  harinji  no  laDrf\il  ra^ane  of  nuppert 
and  i»  habitually  found  prowling  in  and  loitering  about  tha 
I>ubXio  thoreuuhfaraa  and  oth*»r  public  plae«)«,    contrary   to 
the  fora  of   the  dtatute**,   etc.      On  June  8,  1917,  a  (qayi^aii^ 
vac  1b«u«;(1  and  on  January  15,  1913,  ha  gara  bond  to  appear. 
A  Jury  trial  waa  waired,   and  en  February  1,  1918,   the  a<»fend* 
ant  waa  found  ipiilty  "of  tht?   erirainal  off«»n»«  of  being  a 
Tasaband*,  and  was  nentenoed  to  three  months  in  the  houaa 
of   oorreotion.      The  ci»f«»ndant   eeeke,    by    thla  writ,    to    r«« 
Torae  that  juckjaent. 

Section  27C-   of  aiiaptcr  38   (Hurd»B  Statute,   1916,) 
proTideBi      *A11   p»?rnons?  who  are   idle  and  dlaaoluta,   and 
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«li»  go  a^out  b«cgJU|g,  *  «  »  p«rson8  vho  ore  habitually 
iH»gl«otful  of  th<>!ir  ent^loyment  or  their   oalling.   and   do 
not  lawfully  proTid«  for   th«!ao«lT««,   or  for   th«   support 
of  th«ir  ffinlll««;   mn4  all  ^«3rftoao  vho  arc  idle  or  die* 
aolutA  and  who  neglftet  a11   lawful  ijusini^sa,  and  wfaD  hal^it* 
ually  eiisBi^ttxtd  their  tin«  lay  fraquonting  houaea  of  111* 
tmu»,  ^pniiig  teBuaes  or  tippling  ahopa;   *  *   •  and  all  p^^TBonn 
«te  ara  known  to   b«   thieTea,  burgl^rB  or  pickpoclceta,   eit^r 
hy   tb<»ir  own  confaai^ion  or  oth«)rwi(?e  *   *   *  and  havii^E  no 
Ijorfttl  ««an«  of  support,  ara  habitually  found  prowling 
arowml  any  ataawbaat  landing*  railroad  d«pet,  tenking  in* 
etitution,   broker* e  offio«»  plaoa  of  public  amusttaent, 
auetioa  roo«,  store,   ohop  or  crowded  thorougiifar*^,   ear 
or  oanibua,   or  at  any  public  gatherinic  or  aai^csably*  or 
lounging  about  any  ooort  roo»,  priTntc  dwallin^  houaea 
or  out*>ioue«o,  or  are  found  in  any  houee  of  ill*faM«»  ganib* 
ling  houc^se  or  tippling  abop,   ahall   be  d^esaed  to  bf>  ftnd  thigr 
er«  d<!<'el&red   t»   bo  wagabt^nda. 

By  aaotiOB  871,   it  is  tit"  duty  of  th*;  sheriff 
or  other  ©ffloar  therein  ffliention«»ci,   "to  arreat  upon  warrant* 
and  bring  before  the  t  uniaipal  tJourt  of   "^hica^,   "any  auab 
a  rn^ga^naA,  wlier<eT«r  he  mxy  be  found,  far  tht^  purpo8<»  af 
•anuaiaation,  and  if  he  pleada  guilty  imd  a  J«ry  trial   is 
waiwad  the  :runi9ipal  Court  nay  oentenoe  the  aaid  wa^bond 
ta  inpriaeanent  for  not  14»bp  than  ten  daya  and  not  exceed* 
ing  aix  ttontha,'' 

It  ie    oontendftd  by   oouaeel    for  th«>  defemlfint   t'riat 
tlM»  Jttdcnent  ie  sat  aupport^d  by   the  evid«^nce.      Four  police 
afficera,   ^imith,   aratton,  liyniM  and  l^oFarland,    t<*ctified  on 
behalf  of  the  people.      The  evid<^nce  of  Saith  ip    to    the  effect 
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that   in  the  afternoon  of  i-aroh  8f ,   1#17*   he  ia«t   tha  «iofen«i- 
ant  anU  ««ic«d  what  h«  waa  doing;    timt  hm   said  ht  waft  n#t 
doing  an/ihing  "Jjunt  oom«  in  and  waa  g^ing  to  got  out*; 
that  he  hnd  known  th«  defendant  about  two  year*;    that  ho 
had  noYor  known  hist  to  t><<^  empXo/«d;    that  he  had  heard  ho 
wao  a  piokpookot;    that  ho  know  that   ho  waa  a  j^iokpoolcot 
from  "tha  «x>mpaa/  h«  ko^po,  ho  was  nrrnnti^d  with  piok- 
poQkets'*;    that  about  Cetobctr  X8,   1916,  ho  cuv  the  defend* 
aat  and   two   othor  piokpoakoto  on  the  front  ond  of  a  Tosti* 
bttXo  of  a  Madiaon  otreet  anr;    tttat  he  a»ki»(l  tho  moterman 
to  otop  the   oar  until   Xhoi  patrol  wagon  eaao;    that  h«  had 
some  oonrorsation  <f<ith  th«  defendant  at  that  timo;   that 
ooToral  woeke  b*f©  r<»  that  oocurr«»n«j«  ho  »aw  tho  dfffondant 
on  a  northboxmd  etroet.   atux  with  thr»«>  eth«^r  piakpookots} 
that  on  throft  different  oooaoiono,   twic<^  in  Ootober*   1916* 
and  on  the  29th  of  U&^,  1917,  with  liarzy  lSy«iV9,  o.  pidkpooket; 
that   the  dofondant  waa  not  working  between  Cotober  4  ^nd   18, 
The  OYidoncje  of  the  witnoaa  Gratton  i«  to   the   of  foot     that  he 
hae  known  the  defendant  oince  U&y ,   1917;    that  when  ho  firet 
oaw  hiw  h«  W(>e   in   the  identification  bureau;    that  he  next 
oaw  hla  on  January  13*  1913,   in  l>kid»iore*B   nalcoa;    that  he 
entf^rod  the   oaloon  with  two   piokpoeketo.  i^eith  and  Hollnnd; 
that  he  knew  they  were  piokpookoto  from  their  own  admiseiosui; 
that  he  hae  not  known  the  defendant  to  be  engaged  in  any 
lawful  oooui»ation  during  the  timo   that  ho  has  known  hia. 
The  evidence  of  iiyan  i«  to   the  effect   that  ho  jcnew  the  defendant 
about  7  or  B  yearR;   huo  seen  him  about  threi^'  ti   ("Oj    that 
he  first  ti&m  him  on  the  13th  street  «l«^Yated   station  about 
7  or  8  years  ago;    that  he  w»»  with  three  or  four  other  pick* 
;:>oc}fetB;    that  ho  wao  taken  to    th«>>    station  tmd   told   to   wtsy  * 


•^* 


rJtn 


'Hi' 


out  of   the  a7th  dlstriot;    XJrmi   the  n«xt    tim«  he  imv  hiia 
im«  About   tw  y«ara  «^:o  w}i($n  h*  was  lock«d  up  l>y  the  bureau; 
thAt  following  that  h<>  uxm  Mm.  on  Mjny  29,   1917;   that  during 
th»  Inst  7  ywruTB  h«  hau  n«Yftr  ifnown  hJUa  to  b«  enga<si»4  in 
any  lawful  ooaupation.  Th«  evld^noe  of  MoFarland   in   to 

the  «ff«ot   that   h«  has   Known  the  defendant  for  six  years; 
that   ho   flTEtt  saw  hXva  fiY«  or  six  y6&TB  ns9  in   the  Bureau 
•f  Identification  at  the  liarrison  stree^t  pelic«?  station; 
that   th  y   toelc  hie  m«ai!>ureiaiRnt»  and   obtained  hii*    r^ctord; 
that   %h*!  Inet   Xi^^  ht;  taw  hira  was  about  Auguet  2t  ,   1916, 
at  Twelfth  »tre*»t  near  Jefferson;    that  h*)  was  thsn  with 
four  rmn,  all  of  whoa  were  piekpookete;    that  h*  nev^-r  knew 
the  aeft^nciant  to   b«  «nga|{«d  in  a  lawful  oo<3upation  or 
business. 

On  the  other  haMdi»  two  irillaiMiios,  Banker  and  Yogel, 
wore   called  by  the  defendant,   an«i   the  defendant  testified 
hi]a!s<?lf.      The  eyidenee  of  the  defendant  ie   to   the  ^f  e«t 
that  he  was  saarried,  has  «  wife  and   three  ehildren,  whom  ho 
supports;    that  he  liwes  at  1722  Hastinga  etreet,   OhitjfAisos 
that  einoe  June  he  has  b«*en  em,>loyed  by  Banker  and  X<evin 
at  the  steek  yards  with  wagoo  at  ^2&.00  per  week;    that  he 
owns  his  own  hone,  payo  taxeo;    that  j^rior  to   hie  being 
arrwsted  on  June  9,   1917,   he  vr^s  last  arrwBted  about  one  year 
aad  a  ha^lf  ag^o   and  eino^    that   ti>»e  has  doraeaned  ):iimeelf 
properly  ^^nd  supported  hiawelf  and  his  fasiily;    that  the 
day  ho  was  arreete^i   he  was  expeoting  to  go   to  Hot  Springe; 
that,  of   the  of fico^rs  who   testified,   :.'iaith  wee   the  only  one 
who  ev<»r  arreeted  him  and   Vvii  wae   in  October,   1916;    that  ho 
was  eubsoquontly  Aiceharf^od;    that  his  pr<^aent  ooQupation 


!•  bu/lriK  hor»«B  and  iQul<^ft  for  the  {j^Tsmmttnt.  his   entpXo/crfl 

being  Banker  and  Levin  at  43rd;  ana  HRXst»d  atreeta;    that  he 

taaa  bean  wording  for  them  o«ve>n  or  ei^Ht  wnttlis;    thr<.t  hie 

real  name  ie  Pienberg;    timt   he  n*»V'?r  w«nt  by  ««y  other  nane; 

that  iLt  the  tine  he  wae  arr4»6t«d  hn  vras  going  on  a  vanAtion; 

that  at  th**   time  he  iifai»   ftrye»t«d  hn  wrsc   in   Hkidinore'n^  where 

he  had  gene  to  get  a  drink;   that  h«  hae  property  and  evna  a 

naehine.      The  ♦trideao**  of  BanJcer  in   to   th®   wffeet   that  he  is 

in  th#»  horae  bueinesoj    that   th*»  d«?f«?nd-ffnt  wae  f^mployed  by  hi« 

about   June  1,  and  eork«<l   oontinuoualy  until  r«»cntly  with  the 

ejce«ption  ef  eeveral  days  off;    that   th**  defendant  wae  arrested 

in  Jetnuary  and  w«a  off  a   couple  of  days;    that   he  paid  him 

|>SS«GC  a  ve»k;    tliat  he,   hit&self ,  h»9  a.  sttible  at  43rd  and 

Hale  ted  etreeta;    that   the  d«fendant  -msrk^   in  th«  bam  on 

Balpted  etref^t;    that   the  defendant  generally  went  to   «ork  at 

half  jiaat  six  in  the  ;:iorning  and  generally   stopped  by  half 

pact  four  or  five  o*  clock  but   soiaetiaiee  worked  until   peven 

o*  clock;    that   although  hr  wne  ofl    for  a  doxen  days  or   so   he 

paid  hia  for  the  dteya  he  vnu  off;    thiiit  he  Itae  known  hin  during 

the  tiae  that  he  has  been  working  for  hijaj    that  he  did  not 

know  hin  before;    that  the  defendant  told  hisi  h^  waa  going  to 

Hot  ivr>riag«  and  he,   the  witneee,   told  hi»  if  he   oould  locate 

some  horeeo  tc  buy  thwes  for  hi«,     the  eYldmce  of  th«  witneaa 

Vegel  ie    to   the  effect   that  }w?  iti    in  thp   (snloon  busineae  at 

14th  and  Halsted   etrect;   that  he  hat  known  th*-  defendant  fex 

ov#r  thirty- years;    that   th«»  def*»ndant  was  waployed  by  hl» 

froffl  May  1,   1916.   until   th**   lattwr  part  of  April,   1917,    that 

h«  saw  hiia  dally;    that   he  worked   et^adily  all    th^    timej    that  prior  i 

to  that  he  worked  for  one  galinger,  and  that  he  haa  alvaye  been 

eaijloyed,  • 


(^■'A^^'9      #ik 


It  Is  th«   oontimtlon  of   oounr**!   for  th**  ti»r<^na«.nt 
tiMi  the  defendant  wa«  a  "l/iwalildlnK  citixen,  »it«ntlv«>  to 
hie  family,  dillgont  and   thrifty,   andi   thf*t  h«,  for  no  rppajp* 
ont  reoiwn,  wao  h  'undo<l  toy  Bald  polloe  offioftro,  ^>«>   8<?e»«<t 
to   oeneider   tlvmt   th«y  bad  a  right   to   plnom  him  und<9-r  arr^at 
vh«n«v«r  Inollnod  to  do   oo*;    that  •nothing  was  proYod  aisalnst 
tli«  plaintiff  in  orror  that  saight  not  h«  prerod  a«i:alnst  »!• 
most  any  porson  w^»  might  he  onoounterod  hy  ohano«  lawfully 
fioing  ahout  th©  otri^te  cf   tn^  city."     Th«  atatut«  prorideo 
that  any  on«?»  who   is  idl«  and   ciioooluto  and  wJ^to   in  ne^^lect* 
ful  of  all   lawful   huainooa,    and   sll   per&ons  who  ar*?   known  to    he 
thiftvoo,  hurglmre  or  piokpookets,   f  ither  hy   th   ir  own  <»n« 
f«8Fion  or  othorwisfl,  and  haY«?  no  lavful  moano  of  nupiiort, 
and  ar«  habitually  founa  prowling  around   certain  puhlio 
pljioao,   shall  lio  de<smod   to  b«  Ya^ahonde.      The  bo1«?  quontion 
h<*r«  ie  whethflf  the  evldenoa  Jo  auffioiant    to  Justify  tho 
4ud0Bi«nt,      In   '}i%y  of   ahi-;aii:o  y,   8taa4y«   192   III,    Agpy.   514, 
th«   court  held    th;»t,   Vxic   .?Yifi<»no«?  waa   in»uffioi«fnt    to  justify 
the  jud4^<!nt,   but  in  tha.t    o?4f!«?   th«  only  eYidi»no«  in  support 
of  th«   noatplaint  wao     th»t  of  on«»  pelioa  offiam  who   t®fitl« 
flod  that  h«  know  th«  d«f«?nUant  as  a  piolcpookot  and   that  h# 
wao  aoBOolatod  with  plokpoekftta.     Th«  di^fendant  himsiolf  t«etl« 
fiod  that  ho  waa  a  oalogioan;    th«t  ho  was  working  and  d«nied 
that  ho  wae  a   piokpooket,      Obriouoly  the   evid<*no«n  wae  in»»uffi- 
ciont  to  support  the   ooa^plaint.      In  qjty  of  Chityw^  r,   3uk«^r. 
199    ill,    Ap  •',    3«3,    Uie    :>nly   itritnee;:   aallca    to    eapport   the 
oharifo  wma   th<^  officer  who  arrootod  the   def«n«i«nt  and  h« 
t«s8tifi«d   tiiBt   ho  arre«; t<?d   thp  defondant  oiaaply  booauoe  ho 
lOMrw  hia  and  B€m9  oth«r«,   with  whoa  he  waa,   to   bo  piokpooketa, 
admitting   that   he   did  not   b««   theia  do   anythiaf;  oxdopt   takt*  a 
aoat   in  a   oar,   on©  on  «aoh  al4«:  o:    n  p'iaR«»ng«'r.      The?   oourt 


Vl'V^«»  Cf  i  t 


-7- 
pT^t^rly  h«14  that   th«   «fl<i«»no«*  w»e   innuff iolont.      In 

Thf,  >*«opl#  T.    OVKff#f»«    173    III,    Ap    ,    00,    the  *!T  14*^110©  Btjoirtd 
t):»«,t,   tij<*  <i<?fr>nti»ini  was  known  to  'be  a  plcic;>ooket  r.ncl  hnd  been 
••en  fr«qu«ntly   in  the   ^emprany  pf   plokpoakffts,   sjid  two  ©f 
the  ^ltn«ss«s   t«»etifi»d   thut   they  had  known  d«f«ndRnt   fer 
flT«  ye*r»  and    that  th'^y  h««i  neT«»r  known  him    tc   bf?   «»0ipioy#U, 
Th*»   court  held  that   in  ^i«tw  of    the  «»vld«nc«?  introuuos^d  hy 
Xh#  P«oplp  it  th«n  bpoaitt*?  incumb<wtt  upon  the  tief*»nd&.nt   to 
fishow,   if  he    fjould,    that   h«?   had  lawful  neaas  ©f   support  fend 
that   falling  to   do   nso   th«  Judgment  should  1x5^  affirmed.      In 
th«  instant   oafie  th<*   d-^fcndant  h»e   t*?i'tifi«d  to    tht?  effaot 
that  h«  was  enployod;    that  h«  (supported  hie;   wif^?  and  tlurea 
«hildr«ni    ^J^t  h«  owns  hi»  own  ]i>®tm  and  pays:  taxes;    that 
for  a  y**ar  end  a  Jmlf,   at  l«ast,   H<?  han   d^^^tanned  Mias«lf 
properly  and  supported  hiEaB*»lf  anti  family,      Thon,    too, 
th«r<f  Ik   thtt  RvldPttoe  of  Bnnk<9r   ttet    t>i«»  d«f«ndsnt  wa«i   «>ri» 
ploy«d  hy  him  and  was  working  for  him  oontinuouely  until 
r«o«5ntly  nnd   that  h«  paid  him  v!i2S,<:o  2i«  ^e«kj    that   li»  werkod 
at  43rti  and  rtalotad   •trwetair     Al»o   th  r**  lif   th'^   tPPtimony 
of  Yogfol   that   th«   daf^ndant  wa«  employed  by  hlia  frov^  x:ny  1, 
19M,   until    th*»   latter  part  of  April,   1917,    t5w*t   h«*   w«rk«d 
fttaadily  all   t>iP   ttia«,      Th**   ovld'(»nee  offered  on  betelf  of 
tha  defendant,   aa  it  appotars   in  thie   r^^^cord,   BmmmiB  ooapl«it«* 
ly  to  ©utwaljfjh  the  «vid®ncR   introduced  on  the  part  of  Th«? 
J?(?opl«.      Cf   oour««  th«  trial  Judg«  aaw  th«  witn««B»B  ^.nd  wad 
b<»tt«r  abl«»   than  w«  ar«   to   dfttonain*-   thf>ir  orodibility. 
How«v«r,  w«  feel   impellttd   to   the   Qonolueicn   that   tiic  Jud^ent 
euijht  to  b«  sat  a»id«  and   the  d«f«ndant  granted  n  now  trial 
on   th«3  ground  that    the  present  J\idgn*jnt  In  tafinif -^s^tly  a,:i.in»t 
the  weight  of   th«  <*Tid«^no«», 
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the  court. 


The  plaintiff,   imvinij  made  a   contract  with   th« 
d«fendant  whereby    thft  a<>fendant  atireed   to   8«11    to  him  all 
the  eleotrotype  droas  whioii  it  might  h^Ye  on  hand  hetween 
SiUaroh  23,   1916,    anU  riaroh  23,    1917,    nt  clOC.OC  "Sf^i^  >)0X  load, 
and   the  defendant  hiaving  refused,   as?  it  ijs   claimed,    to  ful- 
fill  itfi  promise,  hroufjht  euit  and  in  a  trial  'before   tVve 
ooort,  without  a  jury,   reoovered  judg;nent  in  the  sum  of 
|400,00.     This  app»«l   In  taken   thoro^from,      No  brief  has  bef>n 
filed  by  thp  plaintiff. 

On  March,  23,   1916,    the   defendant  proiaiBed   in 
writing  as    follows:      "v/e,    th<!   undersigned,    agree;   to   sell 
to  Loviio  G,   Bamett  our  electrotype  dross   for  a  prriod  of 
one  year  for  $100,00  per  box  load.      Terns   oaeh  at  our  factory. 
7he  plaintiff  in  bis  statejaent  of   claim  alleges   that   during 
the  year  following  Aiaroh  23,    1916,    th'?   def •■^ndnnte   had    "nine 
loads  of  electrotype  droea  of  35CO  pounds  per  load;    that  the 
market  Talue  of   Sftid   electrotype  drosn   overaged   during   said 
^tttuT  55   oonts  jftiT  ICO  pound*;    th*it   the   total   market  value  of 
■aid  9   loads   of  drnsfl   v»f.>iji].c<  br*  ^1,732,50;    thrtt    Btiid  def<^n«ant 


failed  and  refue«a  to   deliver   to   thit   plaintiff  said  electro- 
type drcBn,   anc    the  defendant  therefore  ie   indebted   to    trie 
plaintiff  in  the  sum  of  $1,732.50,    the  market  value  of  onid 
electrotype  droBj?,   l«»r.   the  amount  of  s/9i  C.OC  that  thic   plain- 
tiff agreed    to  pay  »nid  defendant,   leaving  a  balance  due   to 
this  plaintiff  from  caid  defendant  of  ^BZZ.ftO",     The  defend- 
ant,  in  Ite  affidavit  of  joerite,   deniee   that  it  had  durin^j;  the 
year  nine  loads  of  350C  pounds  per  load;   denies  t>iat  the 
market  value  of   the  dross  averaged  during   the  year   55   oento 
per  100  pounds;    denies   that   the  total  market  value  of   the 
dross  whioh  it  had   in  that  year  «as  #1,732, 5C;    denim's  that 
it  refused   to  deliver  all  of  its  electrotype  dross  during 
that  year  to   the  plaintiff;   and  avers  that   the  plaintiff  rem 
fiised  and  neglected  to   take  said  eleotrotype  drose  acoording 
to   the  teiTOS  cf  th<>ir  contract. 

In   the  brief  by   coun5»el   for   the   defendsnt,    it  is 
stated   t.>iat  "the  main  IsBue  in  ffiifs    cnne  appears    to  be  as   to 
whether  or  not   the  defendants   refused   to    deltv<^r   tof^ir   eleo- 
trotype drose  in  acoordanoe  ■with  Of^id  oontrat^t  or  wJvpther 
the  plaintiff   refused   to   accept   the  electrotype  dross   in 
accordance  with  th**  terras  of  tJie  written  contract  entered  into 
by  find  between  the  parties  thereto." 

The   evidence  sVtowe   that   the  defendant   company 
produced  in  the   course  o^  its  work^  when  nelting  electro- 

type metal,   a   oom,   which  when  skimmed  off  was   called  eleotro- 
type dros!;.      As   it  was  taken  off  from  tiiixe  to   time  it  was   the 
habit  of  the  defenuant  to    ;iut  it  in  r   certain  box  ancl  when  the 
box  was  full  the  contents  were  sold,     Thr    ocntraot  of  ii&roh  23, 
1916,   gave   to    the   plaintiff   the  rij:ht   to    purchase  ^11    the 
eleotrotype  droen  proAuoed  by   the  defendant   company  for  a  period 


of  one  year  t.her»aft«r,   nt  5?10C,CC  p«r  box  load,      Tho  plain- 
tiff and  the   defendant   hsct  \>vein  d<?allng   to^JCAther,   buying  and 
•  ftlling  drosa,    for  eeven  or   ei;:ht  ynnrta,      iihortly  sulieeQUftnt 
to  March  23,   1916,   when  the   contract   wob  raade,   and  pureuant 
to  ItB   tArms,    thR  plaintiff  called  for  and  reoeiyed  and  paid 
for  onn  Y>ox  of  electro typ«  droBo,      About  six  V9eks  afterwards » 
in  thf'  latter  part  of  June,    the  plaintiff  oallnd  for  a  fieoond 
box  and  aft«r  looking  it  over,    told  iloff,  acoordin*;   to    the 
testimony  of  the  latter,  w^to  had  ataargc  of   the  bu«ineap   for 
the  defendant,    that  it  was  not  full   enough  and   thereupon  a 
oontroyerey  aroee  a«  t«  whether  or  not   B\xch  wae   th«»  fact. 
There  was  some  talk  between   thp»  plaintiff  mid  Hoff  and   then 
a  further  disoueeion  in  the  office  of   tho   defenuant  at  which 
latter  diaoueaion  3icknell,    tV?  president  of   tVie  rlef en  lant 
company,  was  present.     The  «Tidence  of   the  plaintiff  ie   to    the 
effect   tJmt  wh«!n  he  went   to    get   th"^  ©eoond  box  he  was   told 
}»y  Hoff  that  he  oould  n»t  hare  it;    th«t   Itoff  said,   ••you   can't 
hare  It  that  is  all   ther«  is  to    it."     On  the  other  hand  the 
evidence  of  Hoff  is   to   the  effect  that   tlie  plaintiff  claimed 
the  box  was  not  full  enough  and  wishec   to   have  it  remain  on 
the  pr<»nls«S  so    that   it  raighi  b<^  inox^   completely  filled  b€»- 
fsrs  he  was  obliged  to    take  it  and  pay  for  it,   inu   tliat  he, 
Hoff,   insisted   that   the  box  was  full.      Apparently,   without 
having  arrived  at   any  definite  arraiif.';eruent ,    thf?  plaintiff 
left  and  called  again  t.hf»  next   d«y,    and,   acrwrding   to    the 
testimony  of  Hoff,  who  was   called  by  the  defendants,   "he 
had  some  money  in  his  hand"   and  said,   "l  an  over  after   the 
drosse";    "here  ie  'oy  money".      Hoff   testified,   also,    that   he 
then   told   the  plaintiff,    "according   to  your  idea   the  box 
isn't   full"   and    th«'n  walked  away.      A  week  later    th*  plaintiff 
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called  up   the   d«fends.nt  on   th«  tal^^li^ne  »nd   «ald,    h^  wanted 
the  droBf),  and  iioff  ftnttwr>r<5d,   •according  to  your  idea  the  box 
ien't  full,"      it   if!  veri'  obvious   that,   although  there  was   »«»• 
controTflrsy  and   diBagreement   at   th«   first  Hi«eting  'bf'twf»??n 
Barn«tt  and  Moff  ana   th#»n  >><»tv««n  Barnett,   Hoff  una  3icknell, 
th«r*?  is  n«   doubt   that   th*"   next  day    the  plaintiff,   ^itii  th« 
jaonay  in  his  han<i»«   that  is  the  tastimony  of  the  ac^f '--nd- T«t*e 
0irii9t  witness  -  offered   to   ptiy  for  and  take  away  the  box 
of  droBB,   (iTiKi  nu^ih  being  the  Bvid^nce  we  are  of   the  opinion 
that  the  trial    Jud^e  was  amply  juxstifie  :  in   concluding   that 
the  breaoh  of   oontraot  wna  «auaed  not  by  the  plaintiff  but 
by  the  defendant. 

That  partiQular  box  of  drocs  was   held  by   th«  tfitfrn* 
dant  for  about  six  week*  and  wae   th<»n  sold.      Th«*  droaa  that 
waa  accijmulated   thf^rcafter  wao  put  into   can*  which  w*»re  about 
three  fpf^t  hifrh  and   two   and  one  half   foet   in  diameter,      in   the 
eourse  of    the  reet  of    tuf»  yitar  th^r-  were  dieposeu  of  alto* 
gethei*.  by   the  defendant  about  3C   cans  -   each  can  held  about  3C0 
poundP  of  dross  -   so   thnt   thrr"  was?   sold  during  th-^  rest  of   the 
yfi'fkr  approximately  24,OOC  pounds  of   elaotrotype  dross  or   the 
equivalent  of  7  box  loada  at  33C0  pound«  per  box.      the  '-vidrmce 
is  somewhat   oonflicting  as   ta    thf>  market  pricfi  of  the  «*1<» 'it re- 
type 4ro08  during  the  y^ar  in  queetion.      The  plaintiff  puts  it 
at  5,5   oenta  a  pound  and  Benjanin,   a  witneee  for   the  defendant, 
at  4   oenta  a  pound.      ThR  t'^etimony  of   th<p.  latter  witnesf, ,    ho^;f?T«r, 
is  not  only  acibiguoue  «nd   halting  but  ae  it  appware   in  the  re- 
cord it  is  not   convincing:.      If,   however,    the  market  price  be 
oonaidered  4,5  cents  per  pound,    that  would  be  Buffici<«fnt  to 
justify  the  Judgment  of  $400.00;   and,   frora  the  evidpnoe,  we  are 
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•f  the  opinion   that  the  trial  judge  w»b  justified  in  fixing 
the  daaagee  at  #4 CO. 00, 

It  1b    oontetnded  ^y  counsel   for  th«  defendant  tlutt 
the  trinl   judjge  refuB<»d   to  allow  Hoff  ana  Woioh  to    testify 
■whether   the^   w«?r»»  Trilling    to    dftlirrr   the  drosc   to   the  plain* 
tiff.      What  differenort  would  it  make,    if   they  had  been  allowed 
to  answer,   ae  lon^  as   the   evidence  of  the  OTert  acts  of   the 
responBtblo  repreaentatlYe  of   the  defendrmt  showed  a  refueal 
to   deliver?     Those  objeationc   and  others  of  a  similar  noture 
referred  to   in  thr-  brief  of   oouncel  are  all  untenable. 

Finding  no  nnterial   error  in  the  record  thf  judgraent 
is  affirmed. 
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Kit.    JflStlC'^  tATLCa  ^ftliTerea   thf*  opinlcn  of   t>i« 


oouri^. 


»i8ici«g  (1)    fer  eu^  a«^«nti«a;  on  tije  j^aart  ef  thi?  ^-^fsntiRnt, 
t^tretlteh  Jkaerican  tftle-j^i^on*  *:fj-;,    3^.    sad  nlso,    (2)    im  ora«r 
%(.-  r^*%T9.in  %'n^  dpfienusnt  Onion  B^nk  of  Ohioe^  an«   tJa« 
Tfl«?pa©i«i  ^^f^i^t^  trtyn  pr©«««sllRg  further  vriih  a  e^riAia 

Tli«  a8it«r  wA«  r«f(f]rr«#  t«»  a  att»t«r  in  oiusn^ezgr.  isbo  fotaid 
Against  ti3«  •Qa^(&im«nt«  siBa,  «alj»«qaentlsr ,    the   .je^^rt  or«»r» 
ruled  ^li*>  «xs(»ptloa»  t©   th«  Mi&st^r^e  r^^trt,  anti  eai«re4  & 
af'cr««  4iHaisjelfiyK  th«  bill   f«r  vsuat  ef  •f^uit,/.     Fires  %hA% 
ae«ire«   ihltt  n.p^&&l   ii&   tttj£«it, 

Ukuring  th^.  mi:nX:^  w.      m^',  1914 «  8o»pl»i»«ik»i  tir««Jc 
«ad  en*  V.   7«  MdU&«lc«jri   Uolng   bus^iiK^ae  ni^   ^»   t.   MeC^«k^ 
lb  CoM^ftngr.  H.  jtrairiattrehipt  put  oa  thi?  >:L^^TkRt  «ui  elt^ctrio  i^^^^ti* 
orator  for  tij«  «l««tjrlo  litjlitlntf  ©f  Hutoi^cbiltfs.      tn  j^ay 
H,   1914,    thrtjF  a»4ie   th«»  follcvij^  ^ritt^s  retimpet  j>f    th* 
4.->f ".rtr:.,--?*,  .>*^dif!h  .'fcs(?rAoaa  '"«l«p"-x©a«  -^iSim  •^« 

r  asnKK^n^fi  fma  »iis9lQ«s  nul«d,tt#;i,  attiais  to  b« 
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JPrlo«  •ev«n   ddllAre   (iJ7.CC)    each,   ttRrm*   n«t 
thiirty  day«   (30)    fro'i   date  oi'   dsliTery.      The  H\»ove 
Is  of  tiix  \»Ar  ?ia,c.netR. 

AIbo   fiv«»   hundrpci    (SCC)    of    th«  four  l>»r  waiinet 
VoltA  <:;«n«ratorc   pricp  of  whif^M  im   (16, Of)    six  dollarB 
«AOh.      All    thp  /jeneratorn  nrc   to   b#  fjurirantf©4  a(::ninet 
dQfeet  in  jaatpri»l   fxnd   v.'or)cmti.r>mhip  for  onp  year. 

We  will   pay  cnr   dollar   (<Jl,fC)   bonue   for  each 
generator  deliTer«t!  within  fifteen  dnyvt   from  (i?tte, 
«B   ti-e   if-    tj;^   esf^ential   of   tot?-  order.      Also   e«.ch 
generator  muet  be   f^eterf   b*«forr-  leAYiag  your  fftdtory 
BMd    7orksar*-nBhip  jstuet  ^e  first    elaefi. 

The  feljove  to  b^  driiveied  to  the  Irvin  i),  OrouJIc 
Bngineerin^s  Company,  Volta  iHectrio  Lii;hting  wyetem, 
2CC9  'a»  ^iichigsn  Avenue,    Chicago,    Illinois.* 

The  Telephone  Coraj^any,   i>art@mmt    to    ttet  rs^quesst 
■anufacturea   in  all   about  228  of  the  genera. torts ,   43  of  which 
had  been  sold  by  Uove^ber  25,   1914,  leaving  179  on  iian4.     x'urt 
of   tiTtose  ware  delivered   to   the   partnership.      In    the   fall   of 
1914,   unaer   the   terns  of   the  order,    tiier»?  war  due  on   the 
222  generators  smnufnotureci  »tKJut  51500, CC      ^'ospismafit 
paid  on  ac:oount,   eltogether,    the   kuw   of  .:[.5C,Cl.    in   cash, 
and  on  October  50,   1914,   <jave   a   note   for  tlCGC.oe  payable 
90  aaye  after  date  to  the  Telephone  c^osspsny,    *i  th  an  oral 
agreement    t>mt    thf*   note   e^tould  be  ifivetj  b- ck   if   th'^   indebted* 
neee  wae  paid   before   the  note  s^aturefi.      A  ntmber  of    the 
generatr.rs   sold  by   the   coraplainmnt,    ^mvinf-   been  returned  by 
the  purchasere  on  account  of  defective   construction,  went 
b«40k    to   the  Tel«piK)ne    'ompsny,    Kome  being  repaired   nnii   in 
ttom*^   c»ees   new  ene^   Bupplie^.      The   ooaplnlnant   cleL-as    that 
the  fault  iraa  in  the  manufaoturing.      The  i>efen4ant  Telephone 
Company    claine   the  fault  vas  in  the  desi^  and   that    they 
followed   thn  blue  prioit*  and  manufaotured   them  according 
to    the  Bproifi<^^tionB  smd  drawin^jie. 

On  Sovembcr  Zb,   1914,   a  new  oontract  was  nede  and 
en    the   same  day  the  old   contraot  or  order   esnoeled.      The 
new  ^sntraei  made  between  the  sf\r-.e  parti ?*«,    th^   ooEi:>lainant 
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ftnii  MeC«sk«y,  imd«r  tH«  MMMof  Irvln  D.   Groak  ^ngin««?rin^    Je., 
«tAt«s  leaen^  ether  natter*   tb«t  it  will   e^cure  fro»  ti}«  ^. 
T.  MeC««k«7  Ceaq^acQr  «t  proper  inptrufi<mt  in  vriting  releaslag 
ttm  'S»l**plAn9  Gonpa^y  frosi  any  nBd   rill   obli4:Atlone  arleing 
«aMt«r  th^  ft4j;r««£M»it  of  t  a>   11,   1014;    tVmt  "in   th«   .*vent   that 
W.   f,  MeCft«]c«y  Co,    »1«11   fail    to  pny   the  i>f;lane«,   8.aounting 
Mppreximitclj   to    th«  mm  of  #lGCKD,eC*;    th«»n  du©  under   th»t 
aKr««RB^nt  en  or  l»4»fore  TebruRry  1,  1915,   euoh  halnnoe  eh&ll 
be  aeeu;ra«<i  by  th4»  Irtria  D.  Qroak  En^ineerini;  Oo."  mid  ^n.i4 
out  of  any  intf^reet  or  proe«f?d8  whi<sh  a«y  ae«nrue  t«  ^ths 
Irwia  i).   aroak  Sitgift«erirMs  Co.,  aft^r  Wehmttxy  I,  1915, 
WEkder  th«   termis  of  thlc  agr««m«nt»  an<3  th«  ^rti^o  further 
ttgr««.   ia  Qa8«  the  interest  or  proce^diR  aocrttin^g  to   tho 
Irwin  15.  aro&k  In^ginoerlni;  Co,,   unaer  the  terms  of  thi» 
a^r««Beent   bHrII   not  be-   eufficient   to   pay   the  balRno^  uup   to 
the  Tolej^hone  Compajrjy  for   the  179  generators  sold   raid   tio« 
livorea  to  «,   T.   MoUa«k©y  Co,    (untlf^r  th^?   te>nn«  of  thf  eane@l«d 
coiitraot)    then  the  T«lcpnone    :osipeBy  ehall  h«rt  a  rigHt  to   eell 
mviaeih  generators  on  its  own  account   to  eatisfy  euoh  in4obted-> 
n9ss  mnd  all    eo»te   and   e]qp«a«os   lnc\irr#4  bjf   ii   in   connc'Ctien 
with  the  B&id  eontraot. 

f)t«  defeminnt. Union  Bank,   diecoimto4  tlM  note  for 
#X0OO«OO  %nd,   net  being  paid  ut  .^mturity,   Febrttary  1,   1915, 
surr«n<ler«a  it  to  tlui  Tolephone  Cm^pauiy  after  chargiag  it  to 
their  accotmt.     The  T€l«p}tcne    )6mpun$  in   the  a«antis«,   on 
Jfjnuaiy  23,  1913,   obtained  a  nev  note  for  th«  umma  aaammt 
and  payable  in  9&  4ay«  olipfie^  Irvin  i>.  droak  i;ngin«}erin4T    '0«, 
by  Xnria  JCi.   Oro&k,  which  was   emdoreeci  by  ii«<}aakey  umk  ^%^>.ll«(i 
the  first  note  baok  to  (iroak.     the  aeeead  no  to  vas  dii^oountod 
by  the  defendant  Union  Bank  anU  upon  Its  nonpaya«nt  wh«n  duo, 
MBdior  in«tructionr>   froia  th«  Tolophons   '^mpany,   n  juigsjent 
«a»  obtaiaod  by   the  Bank  upon  tht?  note  for  the  amount  of 
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Th«  pruytir  o£   the  bill  of    "«i3,jilftinl   aoife   rot  nx\ 
aoooimttng  «intJ  fm  ord^r   rentrainlnij   thr»  feleuncne    'Oispp^ny 
ftn<t  th*  Ba.nk  *trwA  practise  ding  further  iritn  «<ald  Ju't{?:r!rnt 
or  fro«a  l«Tylng  any  «xeoutioa  th«^r«?on.*     C^saplainant's 
ooutt^el  in  hiB  bri«f  ftnd  argua«nt  ooatends:      th&t  on  ae* 
count  ©f  def«ctiT»  w«rlt  in  th«?  jRRnufaotujNs  of  th<»  genexv 
•tors  th^re  vas  «  total    fnilarr?  of  coneldoration  for  the 
TM>tp  for  whi'3h  th«  on*  in  suit  If.  m  nrntmBl;    that  ^^errill, 
rwpir^oentiag  th«  t*!lepl»««  doapany,   proaieed  not  to  proo««»d 
vith  tlM»  oollectlon  of   th^  jud^psent,  proTi4«a   the   coeiiilaiQ* 
ant*  Groak,   did  not.  int«rpos«  any  defense* 

Many  p^^p  of    t(?8tlaoiiy  were  put  in  by   tlM  M»» 
plnimint  to  siio?  that   the  workmanship  en  th«  generators 
»»•  80  d0f«atiYe  tViRt  y^vy  f«w  of  thrm  vmald  ^orlt;    tliat 
th«  greater  part  of  ell   that  ir«r®  9oXti  ■metre  r«fturtioU   to 
coa|>lain»nt*B  oenp«jay  and  by  ii  sent  Imok    to  th«  Telspyiono 
Cotapany  to  be  put  in  pr©i»er  condition. 

The  T«lPrphone  ^^»Bpnny  intreduoed  evidence  to  «»»* 
that   they  madff   th«f  g«n«ratoris  ©triotly  ae cording  to   t>iP  oral 
inetruetioiio,  «p«eifioation«  and  Cravings;    that  thf^  patent 
was  n«w  ana  still   in  an   «xp'^rlR«st«.l   stage;    th«&t   the  epeci* 
ficatioRS  and  drawings  provided  for  a  maonint>   that  was  defootiTS 
when  put  into  aotun^l  uss  on  an  autosioliile.      Counsel  for  tho 
oomplainAnt  urgew   th«  fa at  that  3C  of  th«  generators  sold 
werc'  not  return«ci  and  w<^re  therefore  satisfaotory  an4  h« 
lays  strsse  on  the  fitat«a'i«nt  of  the*  superintendent  of  the 
telephsne  Ceaq^any»  a  witness  on  behalf  of  th«?  defs^ndante,   who 
tesftifted  that  he  useti  one  of   thr  generators  for  orer  a  y«?ar 
and  that  it  worJeed  very  sati:-.faotorily.      aouni:?«*l  sessw  to 
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•Ttrlook  th9  rmtatmit  m»  »tattt4  )gr  this   tltiK^ett;   thst  \m  jtat  Ml 
a  chain  &nd  eprosk^t   instf^ad  of  n  belt  ^nti  its  fipc«d  was  Ijgr 
that  »«ttn»  taxkdh  b«»tt«r  rf^gulat^d;    thftl  in  tltos*  raiuaafttctur^d 
tnm  th»  drawli^s  of  ooBipI&iniint  the  li^lt  would  wmRT  out  or 
•lip   «au8ing  irT«»gular   «9««4  and   tHf  jsftchin©  would   thereby 
fail    to  work.      The  quei^tion  naturally  arises,   why  «&•    the 
B»t»*  of  January  r?a,    1915  given,   if   thn   ooneiaeration,    for    ttao 
one  about   to  >i«»come  dup   had   failed.      From  the   record  it  would 
api^ear  that  the  fa  ate  re^i&rdlag  defeete  in   thf>  t^enerators  hs^A 
b««B  Knows  by   eoiaplain%nt  for  m»ae   tine  before  liOTOMber  25, 
1914,    tbe  dato  «f  the  eecond  contrast.      ¥he  reoord  f&ile   to 
ehow,   so  far  as  «•  have  been  txhle   to   find,  a^y  vriting  or 
convereation  th&t  past>ed  bettrsen  tae  parties  that  oaterially 
questions   the  Tslidity  of   either  note. 

Under   th<^   terms  of   the  Tiorejabar  25th  oontraot   the 
179  generators  became  the   i^rop'^rty  of   t}m  Telephon*?  Cowpiyty 
for  the  purpose  of  pajine  the   Ind'^btednese  then  due,   *ap{>rox» 
ittately  |;lCCO.OO*and  "all   cornXn  and  exi^enseib-   inourred  by   it 
in   oonn«^etioa  with  aaia   oontraet,*      T>t«'    total   a'?tou«t    collected 
by   the  Telephone    losspargr  from  the  esle  of  the  ftonerstors  was 
the  sum  of  $17C.0C  and  $1000.00  fron  the  sale  as  "^Junk*  of 
the  Materials  on  l^.nA  for  the   purines  of  -tiusttfaeturini  aara 
generators  and   the  balaaoe  of  eompleted  mAOMnee.      TheacMDunt 
as  found  by  the  Master  and  as  sTideneed  by  the  reooro  Bltews 
that  th«  Teleplione  Odtapmny  exj^nndsA  about  #40C0.0O  in  i^steriaX 
anti  labor  and  receired  the  followii^  it<Hae,    to*wlt:      ':^iRh, 
f250.C^;   JttdinB<mt  on  note,   eosts  and  iaterest,  4:110?.32; 
14aterial  end  ai»fthiaes   sold  as   "Junk**,  $1000. OC;   Saneretors 
omler  SovsMber  25th  :t.  ,   U 70,00s   Total,  |2SeX'.3i^. 
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MfUtT  »  ««T«ful   extucl nation  of  th«  rirodrd  011  tilts 

ftnt  had  no   siiffiolwnt  d«f«n»«   to   the  net*,   ood   inu«<tAlni> 
th«  Rjaeter  in  feir  findini;*   that   the*  g^n^rators  »r?re  Ktanufac- 
tur«it  in  subBtantlal   ooapliance  with  th«  oral   Hrrmigma<»nt8 
titnd  the  \>lu«  prints  ana  writings  sul9B»i.tt«d;    that  na  far  a» 
th«  g«n«ratore  w^rp  d#!fectiTe  1rh*?n  put  int©  &otual  opera- 
tion th«ir  w9re  ehi«fly  d«feetive  bi»ar«ufte  of  tineir  orii^inol 
design  emd  plan;    that   there   is  no  squitjr   in  thai  p&rt  of 
Mwplftinant*  e   aloLiau 

As   to   thp   contention  ©f   th«»  e<smpl»inftnt  that   the 
eolleotion  of  th«  Juaim^'nt  a^  against  him  pftreon&lly  tchould 
be  onjoined.      That  10   tvte  only  point  aa4«  fta4  seriouol;^  dis* 
onssoti  in  the  brief  of  ihs  oomplainitnt,  althow^h  in  the 
latt«r  part  of  thr*  prlntod  argument   tn^^r**  is   sosk*  discuseion 
as   to  T»heth*^r  or  not.   th«  r«c«>rd  c5iowa  a  def<»nB«  to    th^  not«, 
itsslf.      Baboedk:.   who  -wan  on«  of   the*  et to rn(^o   who   acted 
for  th9  oompl&inant  And  MoOneJcey,   tentifiod  thAt  in   th« 
early  p«.rtt  of   tVi«  eiawaftr  of  1915,   before  the  Jttdgia?»nt  wnu 
entered,   he  had  a   oonTsrsation  vitia  Morrill,   the  «xaet  words 
of  whioh  h«5   oould  not  r^>'p.rab«r;    that  !:orrill    caid  he  want«Ml 
a  Jttdg^<«nt  on  %hm  notd;    thiit  tlssonly  purpo»s  vas  to  Bb&ks 
titls   to   c«?rtain  g«$n«rators  which  h«  im.iX  in  hie  pos^sseion* 
being  a  pfurt  of   the  179  generators  isention«»a   in   th^   contract; 
that  he,  BAbcoek,   suggested  that   it  was  not  neo^^ssary  to 
take  Judgment;    t>iat  the  Telephone  Ootspmt^   oould  aell    tH«B 
9it>ieut   it;    that  vifroak  nn<i  ilcdaekey  ^i^ould  ex«>oute  *»  bill 
ef  sale  ».na  if   the  Telephone  Ooeipan/  oould  mike  good  sener» 
aters   to  go  ahead  and  th«fy  would  bny  thsis;   that  ^rr ill 
promised  that  if  he  wf*r«»  ollowed   to  take  Jtt4g»ent  "he  would 
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not  «?nfor««  It  {>«r«onally  aj^r^inRt  ©Itber  Kr,   i:oC»eki»y  or 

.4r.  OJroalc*;  tb^t  h*  do~p  not.  rmzr^niher  wh«th«»r  at  th<'  ti^.« 
•f  th«ff  ctinTcreation,  th*»  Bult  hsd  bewi  started  or  not  aor 
vHethoir  th^y  hJid  nlr^&t^  been  eerred  iwith  siu^ions. 

MoC«slc«y  trstifietl    that  in  the  eairly  spring  ©f 
1915«   prior   to    the  Inetltution  Of    tlie  eult  for  Juagri«=int,   he  VuMl 
ft  eeaTersatloa  with  iiorrlXl;    tlmt  JerrllX  naid  *h«  did  not  in- 
t«»<  to   Rue  on   th«  aote  on  «eoou»t  ot    our  gc^aoral   und^rstandinge^ 
imro«BoeHat«,   ete.*;    tl!>at  he  R?ii.<i  "h*  woulti  >toT*»  to    tafco  the 
ROt«  up  hlAoelf  and  dia  not  lnt<^ad   to   euo*;    that  it  was  in  tho 
pofisoBuion  or   the  Union  B^nk;    that,  nflmr  he.  and  Qroak  ha4 
beoa  aerYOi,  he  had  a  eonv«re«tien  In  riorrill'r  ©ffiae;    t>»at 
UorriH   saiu   that  th'    suit  was  b«Ht;uii  to  avoid  "possible  olaisia 
for  royaltier,  l»y   thfi  [^toatoeo  of  the  g^neratore*;    t^t  there 
vas  »oa»^   doubt   in  hlK  j^ilna  no   to   thf*  title  h«  holes,  ^hethsr 
thoy  Jis-d  absolute  porfeot  right   to  go  ^nd  aall   ths  tjenoratore 
aa  proTl4«<l  in  th?*   contract  without  a  Jud^aent*;    that   the? 
jttdgaont  vould  not  b«  oafera«4  poreonally.      Th«?  vitnoeo 
is^rrill   tf'etified   that  wh«Q   th<«  second  not<?  aat\ar«d  ho  had 
a  oonYero».tion  with  Me^^&k«y;    that   th<»  latt«?r  8i«<id  )m  «^e 
•all  tiod  up  in  Yarieoa  proportios   »  *  *  and  ©ffc'red  to  give 
no  another  no  to  just  like   th«  9t»  that  lamd  i»&tttr«d*^    that  he» 
jferrill,   told  hia  that  suit  would  havo  to  be  brouifht  if  tho 
note  vus  not  ^id;    that  Mo<:«Bk(^  »aid  *v«ll   X   can*t  do  any* 
thing  oloe  for  you";      that  he  offered   to  «ivo  iiorrill   uome 
stoek  in  th«  AJax  Volta  Co.;    that  h<»  Rfild   that  vact   the  boot 
ho   oould  do  and  *'if  I   thou£;ht  X   i^v^d   to   cue  to  go  ^.haad  »n<t 
do   it**;    that   *h«  was  qait«  indifforont  and   inaep<»ncie?nt  about 
it*;    that  ho  novor  >wd  m\y  furth*'r  eonv«raation  wit.^  ^tiim; 
that  on  aaotlker  eooaaion  ?r!o:Ja«k«y   said:      •!  don't  boo  wl^y  you 
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mint  a  jwigmmtt,      to\x  «sn  eell   th^ee  g«tt«raterf;  und«>r  th»t 
oontrftot  of  KeT«i%»«>r  2S,   19X4 ;•    that  bp   tol<i  hla  t^iat  \m« 
t^^^«^  btit    thst  would  not  reiiaburce  hire;    that  thTe  w«»  notlilng 
«ltie»  said  us  to  vhgr  th«-  suit  slieuld  b?"  lirea.::rht  and  Judj^ment 
ebtaln(>4;    that  h«»  yorrill,   lnetruct«u  the  ilnioQ  Bank  to  bring 
suit  in  lt«  own  tawne;    that  eiiit  ^as  brdu^ht  on  June  X,  1915; 
tlKit  Jaet  befor*^  the  return  day  hp  Ittd  a  oeirrers«i.tien  vitli 
a«boo^  and   ttei  the  latter  ^deprnented  th«  bringing  of  ^ny 
euit*;    that  h«?   iseiid   that   "he  diU  not  Ipuiw  frJtot  g«e4  it 
would  do  »«  and  wished  1  would  let  it  rvm";    that  h«  said 
further  *it  is  <}uite  imposeiblc   to   collect  anything  out  ©f 
KoCaak«^  anU   I  ^vould  not  11  f^    to   har<?  »  Jud|pea«nt  agf^innt 
him*;    that   he,   v,\orrill,    tola  hia  that  *t?hether  th?  judgment 
w^-s  good  or  not   I  pro,>OB«d  to  gpt  it;"  that   fror?;   tinp   to   ti£«« 
ftiig4S«8tioiui  had  been  made  about  th«  une»tisfnctory  charsict^r 
of  the  vork  done  ^  the  ^««>di8h  Amerlean   ;:jo,    in  t>ie  8i;q^o»r 
of  1914,  i%nd   th«  possibility  of  a  failurp  or  p&rtial  failure 
©f  consideration,  and  if  thfpe  *er*»  any  sueh  defenAeo   to  be 
■lade  on  the  note  I  wanted   them  to  b«  mitif>  no^.      I   certainly 
made  hla  no  protoiees;  about  not  enforcing  the  Judgment.      He 
did  net  ask  for  any  ?ind  i   aiti  not  Tolunte»*r  any;*   that  judg- 
i^ent  was  obtained  againEtt  Ciro&k  on  June  29,  1915,   and  sub» 
••quently  an  execution  ordered  against  all   three*     Morrill 
deniod  ttitoeori daily   the   subetanoe  of  ttoCaskfiy*e  and  Baboo ok* s 
t<^ctisto^y  on   that  aubjeet. 

Tke  Master,   to   whom  the    oawKi  fms  ref <>rredll>und, 
upoB  the  subjeot  h**re  ooasidered,  ae  follows:      "the  ^eter 
finds   tltat   this  aa»e  oontraot   (th(^   c&ntraot  of  KoTenber  2bt 
1914}    gave   title  wsd  it  w'»8  not  necoBaary   th^^refor*?  for   the 
defemiant  Telepiiono  Co.   to  eake  thir.  repre>  en tation  in  order 
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to  obtain  title  Vgr  ingr  of  a  lery  upon  «x»eMti*ii«  and  iliis 
lASt  M^ntlon«ta  f»ot  «trongly  eupport»   the  i««ti!aoi39r  of   th«» 
witness,  Ur«  ^rrlll,  ttho  lienien  h«  mx6m  9jaiy  such  r<^pr«««nt»> 
tion.     witne«0  I5oc«i«k0jr  and  Ba^aock  for  the  d«f«>n'iAntfli   te«ti« 
fieti    that  Merrill    <ild  ttak«  tiueh  rr*|>r«>e«>ntation«  ^t^^sUs^    liecausft 
ilM  oontr«ot  of  ?IOT«a^i>r  25,   1914,    r,up|>ort«   ;.#orrill»e   testis 
aionjr*   the  ttastAr  finde  tivit  this:   allegation  in  eora:>XainAnt*s 
¥ili   Is  not  oupportcU  by  a  prffponderanof!  of   th«  eYld^nof,  " 
T&«  Attfitract  as    to    tli«  isntter  h«re  quoted   contains  a  number 
of  obvious  «rror»,      Krldently  the  mastf^r  in  th«*   finding  just 
••t  forth  un«i«?rtook   to   reoite  n,  parti culRr  reafton  whioh  l«<i 
hia  to   the   oorcluwien   ttaflit  it  vum  not  shews  1^  a  prepond«raao« 
of  the  oTld«n9e  that  Morrill  m&de   ih«  promise  as  all«ge<i  la 
the  bill  of  oo»pl£klat.      tiofrever,    inaatauoh  as  th4;  ultl^s&te 
finding  wa«  smtiti,  and  as   th«i  burdcsn  of  proof  as   to   that 
parti  oular  sttattor  was  upon  th«   ooms»lain&nt,   and  blearing   in 
aliid  all   the  olroteaatiuioaB  af  thft   sas«,  as  dlKoov^^red  by 
a  oareful   ezaiainsition  of   th<?   testimony  of  Jat'Jaskey,  B^boodk: 
and  Morrill,  v«  do   not  ff!r>l  Justifif^d  In  ocacluding  thnt   tha 
iMMaplainant  has  suffieicntly  proTen  X\\*>  prordi^t  as  all(ftg«d  in 
the  bii'    of   oonplaint.      It  follows   thei'«for<»   that  the  decree 
of   thft  Circuit  Court  dlsmlssini;  th«  bill  of   eoaplaln^mt 
aratst  be  afflmed. 
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Tliiii  itt  AM  ««tiion  for  pcrreonal   injuries  g:r««iiig 
«ttt  or  «  «olli«iian  bi3t'ar«<»rt  th*  plaiiiiiff,   who  wae  ritlin^ 
A  \ii9^0l^t   »ntx  ^n  {lutOfaoliilLf?,   In  whioJi  all   thir««  0f   tH« 
d«fenu4int»  >r«r<*  riuing.      A  trial  was  }iaa  before  a  i»Ary  ^nd 
«  T«r4iat  in  th«  mum  of  ijiX&CC'aOC  i««iti  r4»nU<}r«)cl  «^;«.i.n&t  ull 

On  A»ril  Si6,   19X4,    th«  irlaintiff,   th«n  in  hitt 
9*yr9m%i«\'k  jf^nt,  w&»  ridings  a  biQ^ol«,  «;oln^  v*«t  on   .^«»Mn£ton 
JiGoleyAinl  wh«r«  it   int,Arf««ot«  rsorara^^nto  ftw^u*,   «?h<»fi  rji  «vit©» 
seMl«,  <irlT#B  tron'..  th^  ceuth  on  n*\«r«isento  ATPnu«   aollidwd 
viih  hi«  bio/«I«  Hzid  ae  a  r-^ault  hm  vat   iiirowB  off  Mtd  injured* 
th»  nuio«M}bil«  vn«  on'   o<    m  nua«b«r  whioh  oon«titut«d  a  funeral 
j^roo^esion  an  it©  wnjr   to  st »   iU.bftrt»o   Cf»?ai?tor3r,      Hiding  in  th# 
*tttO(Wi>1>il(»   in  au««ti<in  w<Te  fi?«  pf.r»«»»j    thw  driver,   /©anspln 
A«   H«<><3Iin{   hid   father  and  ajothwr,  »nd  two  otf^^r  p«rs»en«,      Cn« 
of  tbw  latter,  auftjtjaj ,   wne   riding  witn  th^  driver,   an-,    tho 
Othvrti   wr^    in    iho    r-  ^r    »<cat.       In    ta'':    vi«»w  w«    InKC.   of    thP  r»att«r. 


It  )»«J<}o«ie«  unneowBRaO"    te   f-«t   forth  h'tfr^f  «ny  «»p«olal  anAXy»i« 
•f  th«t  «Yi4<»ne«,     Th«  J|^Uft-^»-ijt  stim  trAfTfti  a?ijAinBl  all    thr«» 
•f  th«  <l«f«nd«tnt«;    father,   ?aoth€?r  aii<3   won,      T^tij*   cTm   fftna«ir  wer* 
IM«»«nie:«r)&  An  the  rf^.%r  »«s,t»   j-ma,   con»'>iu<>ring  th^  clr«uHis«»ta»p»o«« 
of  th«»  dollialcn*  neith«r  did  anything  xwr  refrninti&  from  do- 
ing i?«!i/tHiiig  that   ocnRtitut«4  ne^li;K«.n<J«.     T.h?(  «*vl,{i«no«  doea 
not   ahow  th*  H|t«  of   I'^o  eon  v?ho  «•».&  driving,    pc   vv  fi.»eum9  h«» 
w»B  «n  a<lult»     JJOJP  dona   the  «irld«n'5"  Bbow  who  oira«4   t>i«  auto- 
oioblle.      it  dooa  chdv,    ho'B««v<:'r,    that  tn^  driY«r  waa  r*  hur» 
koflper  «n*i  «R.^plojr«<l  b/  his  f»th«r,     Th«re  i©  not  *  eeintlllti  ©f 
•▼Jd'wn'jw  iPcoinfi  to  Pho^*  how  iw  «ny  pce«ilil«  w«y  th*"  d«'f#n4siuat# 
BorthA  K«dlln,  w«ii»  liable  for   th*-   injury  to   the  ia«intiff.     of 
oourBO,   th«^  juae:'>i«nt,  w»»iah  n\x»%  b«  aoneid«r«d  «6  a  unit,   being 
Alp&lnet  all   throe  of  th«  def«a4ttist»,    carmot  etcmd.     ^uch  si. 
■  Ji»4g;»«nt  on  appeal  ksk^'   not  bi*  r-^Tero^t;  aft  t«  oao  «id  aff Irisiwd 
«•  to  eth«r«,     Chyt8ten^»,^  t>   JQlaiieton.  SC7  III,  App.  at^j 

idU  Ma.  JSj.  X*.  IM  ::OJrriwr>n  Aj.  -w  A^.  .2iLi.  i^^'   ^1 .  238.     It  U 
«ritt«<l,  >»>!?«Y«r,  Ijiy  aounif«l   for  t?>«  jkl«intlff,   that  nn  the 
dofontinntt  Mkd«  no  motion  for  a  n«w  trial,   th^  JufJgm»nt  a«gr 
not  l»»  r«i!Vi«v«il«      'i«t,    the   r«?r30jrd  sliOwR    »;hf>t.   at    th«  cIorr  of  all 
tho  »»vi<3«>a«©,   <j<tfon<l»nt»'    oounsftl  laoiwd  th*"  oo»irt   to   inatruot 
the  Jury  to   rrtum  a  vspdict  of  not  ijuilty  sr   to  Bortha  Hodlin: 
that  that  motion  was  OT<trrul«€l  and  an   oxo^N-tion   t&'\<Jn.      Of  oburto, 
upon  th#  faoa  of   th*  r*»oor(i,   with  no  ^Tid'^nso  whatrver  ^tsainet 
hftr,   tho  motion  ohould  havo  1»e«n  allowed;   and  its  r«»fu»al  was 
•rror*      ixxlatxxkiLxiaKxtKxixtocxKxxiataxxxxaKExitxxxMca^^ 
ka,^rKK3E:xaati3caa;^xxaxxxxRX3UC5ciucxxKxxaxKxiaKKxxxK 
aaxlaHxlcacxxaxaatstxitxxxicxiKxxx3C3cx±i:at3ncxx     In  l;»te  2jt  S^^-^y  -    -^.i^^ 
Uu4ii^  Coal  vo » .  »»2  III.   8{:v,  a  saotion  wa»  a».do  to  «X(aluilo  tho 
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•▼idf'rta*  »n«j   4lr«9%  tha  Jury  tc    find,   thw  d«f*»mj«.ttt  net  giuilty. 
Mo  M«iion  f#r  «  A«iir  trial  vnis  sRAd^*  and  m  nivajlliitr  qu'^Ktion  wnv 
pr«»»iii«4  tt«  «iritt«?»  h«r».      ?h«  oourt  •ttld;    "Tht  -ir«lgh^  of  the 
•▼IdtfUM  OAnnot  b«  ((tt««tlonm^,   h^x   9.  raotlon   to   dirt^ot  (^  T«r« 
diot  rftl«*»i»  only  %hn  l«»^ttl   Question  wh«th«ir  th-srff  i«  any  ^yl- 
d«n«*!  i»ijs.l\y  tending  to   Bu«tftla  the  verdioi.*     C^itiiMe  X*ti^Ml! 
T.   -:';hi<mfltt  &  4>^,^on  Ry#  j2g.. .  235   ill.   599,    th%t  »  ^eteralna* 
tion  of*   th's   <!ourt  i»ad«  ui?«n  iuMtrwctiona  "may  b*"  a»fil^i»d  for 
•rror  and  r<>Yiflr»ad  )jgf  an  AjpipitXlAt*  oourt  without  mn/  amotion 
for  ft  n««r  UrlAl". 

Owing  te   th<»  terror,  pointed  out,   th*  Jit4#Miiii  i« 

r«Y«r«<9id  %nd  th«  c»iUi»«  r^mtn4«4, 

KiyxBSio  A%i»  Aixuitianai* 
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jm.  J^Qtl'^'^  lAtL(M  a«:klv9ri»4  ihft  o^Jtiiioa  cf  ih«( 
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«a«h4a.#  la  ^ii-e-  pr«afi»«s?  ©f   tJ»#  !a«f©-RJi^«at  and  J^vin^  ^««»i 
th»  «t^  of  fIse«T^«     This  aj^p^al   i«  fr»n>  thr^i  Jii4|tsi«8%, 

(in   tfe«s  j^r«(Mie«t  of   tkl®   4*if«t»?;j?mt,    looiit*?'.!   «t  iSC2   5f««t 
lliunriften  •tr««t»  ahiaa^fe*     rb«  pries:?  »,£r«e4  u|»o.n  w«a  |dC&«OD» 

Ihirtjf  digr»  th<»r»iif !«••     ?ii»  plsiintlff  h#)i4  ti«>«n  iwULd  ♦:iI&C,ec 
&n4  ^rO'ight  ftuit   for  tUft  «i^uai  r«e»»lniA|i^  «inp«Li4«      1%  ie   !><« 
tbi»Gr^  «f   ih€?  •i«;fen^^nt»«  wlao  ««r»   In  th^  busla«80  of  oaoa* 
fK^turinc  »ior<5  fixt\»r»r.  feua  ife«l  oa  thfir  pr^^.lceB  e^^rt^ia 
3iae?iise«  wMffh  wUeti  in  uae  i»yo4ui0«ci  4ufet  ana  ehHVlni;»,   tJsRt  the 
€wtX  fiK»ll4«tine  ft^^r&tuB  or  (»clMittot  8;jrftt«M  vben  in«t^l«!»ti 
l|y  t^  plAlntiff  failed  to   t^ork  ett«o«fteffdLljr«   :n4i  aXlotr«4 
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shavings  to  fly  out  over  the  top  of  the  building  on  the 
premises  of  others  and  to  become  a  nuisance;  that  he  v;as 
not  able  to  continue  the  use  of  the  system. 

On  the  other  hand,  it  is  the  theory  of  the  plain- 
tiff that  they  complied  with  the  written  contract  and  that 
the  trouble  which  arose  was  owing  to  the  way  in  which  the 
defendants  operated  the  apparatus. 

The  evidence  is  altogether  conflicting.   That 
of  the  plaintiff  is  to  the  effect  that  the  system  installed 
was  to  cover  what  is  referred  to  as  "150  square  inches" 
of  intake;  that  the  system  installed  covered  "150  square 
inches";  that  the  trouble  which  the  defendant  had  arose 
from  their  method  of  operation;  that  the  reason  the  Ghav- 
ings  went  out  at  the  top  was  because  the  defendants  allowed 
a  certain  bin  to  become  filled  and  xhe  refuse  pipe  to  be- 
come clogged  up  so  that  there  was  no  other  place  for  the 
refuse  to  go,  save  out  through  the  top;  tiiat,  as  Baker 
testified,  the  fan  was  under  speed  and  that  the  blocking 
"was  on  account  of  the  operation";  that  the  reason  why 
the  collector  choked  up  and  blew  out  shavings  on  the 
roof  was  because  the  defendants  allowed  the  refuse  pipe 
to  become  blocked  up;  that  if  the  fan  ran  at  950  revolu- 
tions per  minute  the  system  would  do  the  woi'k  for  which  it 
was  designed,  that  is,  the  carrying  away  of  "150  square 
inches"  of  air;  that  when  Hahn,  the  contractor  for  the 
plaintiff,  was  at  the  defendants  place  of  business  the 
system  was  working  "O.K,"  with  the  exception  of  low  speed. 
On  the  other  hand  the  evidence  of  the  defenaant  is  to  the 
effect  that  shavings  began  to  fly  out  from  the  top  the 
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first  time  the  apparatus  was  used;  that  from  time  to  time 
theplaintiff  sent  men  to  the  premises  to  investigate  and 
try  to  remedy  the  aJleged  defect;  that  on  one  eccasion  a 
representative  of  the  plaintiff  advised  putting  on  a  larger 
pulley  so  as  to  increase  the  speed  of  the  fan,  which  was 
done;  that  for  several  months  they  tried  to  use  it  and 
then  gave  it  up;  that  it  received  the  dust  from  the  sander 
but  when  the  planer  was  used  the  shavings  flew  all  over 
the  streets;  that  they  nearer   used  it  on  all  their  machines; 
that  they  were  never  told  that  unless  they  had  950  revolu« 
tions  a  minute  the  machine  would  not  work;  that  when  it 
rained  the  top  clogged  up;  that  it  would  clog  up  in  the 
top,  in  what  is  called  the  "cyclone",  "but  did  not  clog 
in  the  basement.   The  witness  Hurwich,  a  neighboring 
property  owner,  testified  that  "when  it  was  cleaned  out 
it  worked  all  right  for  a  day  or  two  dfjys",  that,  when  it 
became  full,  it  failed,   }a.eiman,  one  of  the  defendants, 
testified  that  sometimes  the  bin  downstairs  used  to  clog 
up;  that  the  pipe  between  the  "cyclone"  and  the  base^ient 
used  to  get  clogged  up  and  that  then  the  shavings  would 
go  out  over  the  street. 

At  the  close  of  the  evidence  the  jury  were  given 
the  instructioa,  among  others,  that  if  they  believed  from 
the  evidence  that  the  apparatus  installed  by  the  plaintiff, 
and  which  was  guaranteed  to  work  first  class,  blew  shavings 
and  sawdust  over  the  neighborhood,  and  that  the  said  blowi-i 
ing  out  of  shavings  and  sawdust  was  due  solely  to  the  defec« 
tive  installation  of  the  said  apparatus,  they  should  find 
the  issues  for  the  defendant.   The  jury  returned  a  verdict 
of  $162.73,  upon  which  judgment  was  thereafter  entered. 
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Tlie  chief  contention  of  the  defendants  ie  tliat  the 
apparatus  installed  as  n  s^Bteni  vras  defective.  The  evidence 
on  tiiat  question  is  noticeably  conflicting.  The  briefs  fur- 
nished "by  counsel  in  the  case  are  of  very  little  help,  ^fiSbec 

However,  we  have  examined  the  record  itself  and  we  are  of 
the  opinion  that  although  the  evidence  is  conflicting  there 
is  sufficient  to  justify  and  support  the  verdict  of  the  jury. 
Some  complaint  is  made  concerning  certain  instructions:   The 
instruction  that  the  plaintiff's  guarantee  "did  not  require 
the  exhaustion  of  more  than  150  square  inches  of  intake  air 
at  the  ssume  time"  was  entirely  proper  as  being  based  upon 
the  words  of  the  contract  itself.   The  criticism  of  two 
other  instructions  and  the  objection  that  two  instructions 
which  iwere  offered  were  improperly  refused,  are  in  our  judg- 
ment, entirely  untenable, 

Finding  no  error  in  the  record  the  judgment 
is  affirmed, 
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MR*   jafSTiei?  TATL0K  ii«liir«r«4  ilv^  opinion  «f  th» 


This  i«  an  Infer naAtion  aJLl«gin$  thr^t    the:  <ie-f«nd* 
«nt,  Arn«tt  Ankisr*  iSid  unlawfully «(;t«Rl»  takf  stna  oarry 
nvigr,  oontrAry  to   tJi«  «tfi,tut^,  etc.     frcm  »Th«  'var"*  on« 
X«4i«fl*   h«t  of  th)^-   value  of  114. ?S,     A  ii»«tion  to  q,i»ifth 
tla«  iaf(»ria«%ion  w«o  Att(i«  (t^mi  ^TcrruXftti,      Ti»#  d«fttnii«mt 
fiX««4«4t  fwt  guillt/.     7h«  «R.un»  wr^e  tHe^n  trivU  b«tfor«  « 
Jury,  »nd  ib<9  (i«fend«mt  found  guilty  in  naan^r  imtit  fom 
«.»  Qbi^rgoU   in  the   inforcttttioita  timi  thu  vn.luc'  of    th<?  pr<N» 
p9T%f  •toX«it  found  to  b«  $ll«O0,     I'etionn  f«r  ^  new   trlnl 
AAd  an  turr««t  of  iu<ie:?s^at  w^re  jsindw  end  ©▼«rrul«»u.     The 
•©urt  then  on   thccv^rtiUL  ot  of  ffuilty,  Adjud|s«ii   th©  d«?f»n<l» 
Wit  littilty  of   %hf  orlj^innl  off«n<»«  of  laTQcnjr  in  th'^  v&lu* 
of  t§,OC  iin.-v   o«nt«no«<i   h«r  U.   eonf  Ini^Munt  ut  l«>»or  in  ihn 
Iwuso  of   ^jrr«(9tian  for  th«   t<^xs»  of   thirty   dnyo  And   to  ptgr 
tli«  (A«rk  of  th     oourt  «  fine  in  tH»  bim  of  #10.00  mb4 
ooeto  of  suit   tAxe<t  at  I6.9C, 

The  following  >»itn«?5'o*?f.:      ;,v*jrjf  1*  B«rt«r«  •  *♦• 
tective  of  The  F*fcir,  tlay  Otiit»»   eimtlarly  rnvxAoj^t  Jennio 
t«lM»0l»0,  a  Aillinox-  and   «Hle»!   Intfy   ems}loy<><i  nt  Tho   Vftir. 


Howard  Yale,  employ «<i  *e  houee  officer  in  7h«  Fair, 
Clarectec  X.  B«nut,  &a  mwploy»e  of    iand«l  Brothers,  and 
Kdtmrd  Carter,  a  polio®  officer;   teetified  for  The  People, 
The  only  erldenoe  on  bfiualf  of   the  defendant  was   that  of 
her  own  teDtimony.      The  eridence  of  1  ary  E.  Berger  is   to 
the  effect  that  she  saw  the  defendant  go  into  the  French 
remi  at  7he  ¥a.ir  onrr:yinii  a  paper  bag  in  her  hand;    that 
the  bag  contained  a  vonan^s  hat;    that  the   df^fendant  went 
to  one  of  the  dreeaing  tablets  and  eat  dotm  and  took  up 
one  ef  th^  hate  lying  on  the  treble  and  tried  it  on;    that 
after  trying  it  on  she  took  it  off,  put  it  back  on  the 
table,  and  then,  after  looiciag  around,   took  the  hat  out 
•f  the  bag  and  tried  it  on;    that  she  then  laid  the  latter 
down  on  the  table,   picked  up  the  other,   a  hif^h  priced 
hat,  put  it  in  the  paper  bag  in  plao*^  of  the  other  hat, 
ai^  then  vent  out  of  the  French  roon  and  took  the  el  era  tor 
up   to   the   fi:th  floor;    thftt   ©he,    the  vritneeR,    then  went 
to   the  defendant  and  elitowed  her  her  etar  and  told  hmr 
ahe  had  aeen  her  take  the  hat;   that  tlui  defendant  said, 
"Oh,  please  let  me  go,   I  didn*t  me&n   to  do  it**;    that  ehe 
was  then  taken  down  to   the  office  of   the  superintendent , 
on  ^e  bao«aent  floor,   and  her  clothes  searched  and  a 
signed  etnteiaent  taken  froa  her;   that  while  in  th*'   baBement 
she  asked  the  witness,   "Please  don't  have  me  arrested  be- 
cause 1  dldnH  intend   to  steal   the  hat  when  1  first  went 
in   there.     Things  looked   so  easy  I   could  not  reeiet  taking 
the  hat*;    that   the  police  wagon  trae   called  ami   ehe  was   then 
taken  to  the  Harrison  street  station. 

The  eYidf»nce  of  >^ay  Stutx  if   to    the  effecjt   that 
on  April  19,   19ia,  about  half  past  nine  or  ten  o'clock,   she 
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mwm  the  defendant  sitting  at   the   dressing  table  in   th<» 
yrenoh  rooa;    that  »h«  B»ir  the  defeBdmnt  twice  a  hat  and  put 
it  in  the  bag  and   th«n  g«t  up  said  look  around  and  i^o   to    th«* 
elevator;   that  whan  the  reached  tha  fifth  floor  -ise  Barger 
spoke  to  h«r  and  thf  defendant  said  that   "ahe  saw  tMa  hat 
and  she  adrairesi  thic  one  ftnd  when  sha  earaa  to  put  the  two 
together ,   ehe  likad   this   so  maah  better,   ehe  couLci  not 
stand   the  tejioptation  cn<i  took  the  >iat.      3h«  took  it  and 
put  it  in  this  bag  here*;   that  ahe  said  sha  bought   the 
ath«r  hat  at  The  Fair^     Th^  witnene  Jennie  Dchoebe  t<^i;tified 
t>mt  sh«'  has  bopn  employed  in  The  Fair  for   siacteen  years 
as  a  fsilllner  ?nd   sales  lady  and   that   Vic  ralua  of   th«  bat 
which  it  is   claimed  was  stolen  in  $1B,QC, 

The  erid«ncf  of  the  witneee  Vale  ir?   to    the  effect 
that  en  April   19,  1913,   he   talked  with  the   defendant  in   the 
prfiaisnce  of  one  J^enut  at  the  Harrison  Police  station;    Vtuxt 
th*5   defon.'Jrnt  said,   *I  have  been  arrested  over  at  your 
etore,"     *I   took  a  hat  worth  $22,  bC.      I  had  boiight  r.  hat 
for  11, 00.        1   liked  it  so   X   took  another  hat,  a  |gS.50 
hat,      I  am  awfully   sorry,      X  wish  you  would  4o   something 
for  rae,      X  will  never  do  anything  like  that  a^jain,      X   hivve 
neynr  been  in  nn^  kind  of   trouble,"     Tiiat  he  asked  her  where 
eh^     as  employed  and  she  said  in  the  Omnd  Theatre  as  ^shier. 
The  evidence  of  the  witness  Benut  ie   to   the  effect  that  he 
was  an  employee  of  ."andel  Brothers  in  their  secret  service; 
tiMit  1m»  was  present  whf^n  Vfila  was   st   the  iiarrison  street 
statioa  and  had  a  conversation  wit      th<?  defendant;    ttot  he 
heard  the  defendant  say  that  ahe  was   sorry  that  E?he  had 
Btolen  the   hat;    that   she  Ymd  nerev  been  in  trouble  before; 
that   ehe  did   not  )fflve    to   rte?*!;    tJsat   Rhe  naked  Vale  if  he 
would  not  be  lenient  with  her. 


•4. 

The   t^setlraony  of    ihe  defendant  her»«lf   is    to    t,)i« 
eff€Gt   that    she  Tisited  The  Fair  en  April  19,  1918;    lluxt 
•h«  had  4€t5,0Q  t©   4>7C,OC  with  her;    that  shs  found   there  vt&u 
a  hftt  sale  going  on;    that  i&h^  ^rctesed  one;    tliet  it  was 
giTen  to  her  ia  «  ^g;    that  a*orp  hat«  were   being  put  on   the 
table  and  she  sav  one  that   she  liked  better  than  the  one  she 
had  in  the  bag;    that   nhe   thought  the  hats  on  the  tal)l«3  were 
all  the   same  price  and   that  ehe  made  th^?  exchange;    that 
Bhe  then  took  the  elt^Tator  to   thf  fifth  floor  and  wee  th«»n 
stopped  by  Miee  Qer^eT  and  charged  with  ta-.ing   the   imt; 
that  Hies  £>tutc  th^m  cn^«  up  end  she  toI4  thcjA  that  she 
had  exohsing<;d  one  hat  for  the  ether;    thet  ties  Btutx  looked 
at  it  ami  said  it  was  tisketed  |2S^,cc;;    thrit  she,    tht'^  witness, 
thf?n  teld  them  that  she  had  "nerer  don?  •^ron^,   I  vfould  rather 
p&y  for   %he  >«it   than  h«Te  any   trouble  for    it**;    that   ehe 
shoved   them  the  aoney  she  had,  alno    th*?   check  for  the  h«?.t 
which  she  h&o  actually  purchased;    ':hat  she  was  shortly  after 
arrested  and  taken  erer   to   the  -itirriaon  street  Btfution,      The 
defendant  denied   the   aonvcrsatione  w>iich  the  Witnesses  for 
The  People   testified  had   taken  plaoe  with  her.  .  She  claimed, 
further,    that  she  did  not  knew  what   the  price  of   tn^  hat 
was  which  she  finally  got  until  j^.ise  i^Btuts  said  it  was  a 
high  priced  hat.     A«   to   thf^   conversation  with  Vale  in  the 
presence  of  Benut,   she   testifi^'fl  that  she  told  hiffi  she  had 
changed   the  Imts  but  did  not  know  th;it   she  vfas   doin^  wrong 
when  she  did  so;    thst  she   thoufiht  the;^'  w«»re  i:ll    the   same 
price. 

(1)      It   iv    contended  by   the  defendant   that  the 
description  of  the  property  alleged   to  have  been  stolen, 
as  set  forth  in   the  information,  was  insufficient.     The 
»»rHs   !▼»    tht*   info rwwt. ion  »r^:    "on**  iii.rti«»B»    v»*t    in   *yn» 
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Talue  of  ^14,75,  poreonal  goods  and  property  of  The  Fair", 
etc.      7)Mt  description  being  ainple  to    inform  Uif;   defendant 
of       the  exnct  nature  of   tho  eharg*  miwle  againBt  her,  we 
are  of  the  opinion  me  sufficient • 

It  ic   further  contended  hy  the  defenaaiit  tl^iat 
the  Municipal   G©urt  hfid  no  jurisdiction.     That,  however, 
we  are  of  the  opinion  is  untenable.      The  i-'eoyle  y.  ^rio. 
194   111.   App.    608;   The  People  Ty^  Gleiraftki.   S36   111.    &12; 
the  *;eo9le  T.,   Yon^  173   ill.    App.    S51. 

It  is  furth«»r   contendea  that  the  evidence  ahowa 
that  the  property  -wae  ©fa  gr*;«iter  value  than  |15,00  and 
that,   therefore,    the    municipal   acurt  had  no  Jtiridiotion 
t©  fin'i   the  defendant  giuilty  of  petty  larceny?.        h^  re; cord 
eho^e,  howerer,   that  the  hat,  itaelf,  was  paroduoed  before 
the  jury,  and,  unoer  those   circtanstfincce,    they  were  en- 
titled  to   form  th«lr  own  Judgment  as    to   its  value;   nnd 
•Tld'»ntly   the^    did,  jind  fixed   that  value  at  IS.OC. 

It  in  further  contended  by  thn  defendant   that 
the  evidenoe  did  not  aiiow,  as  it  vaa   o^iarj^ed  in  the  in* 
fensaation,   that   the  ownership  of  the  property  wae  in 
The  Fair,  r^  corporation.      '«*e  are  af   the  opinion  th?^t    the 
recovd  eontaine  ample  evidence  to   sitow  tii&t  The  Vnir  ?w?8 
a  corporation  and  owned  the  property  in  question. 

It  ifj  further  cont«?nded  th?»t   the  proof  only 
tended  to  ahow  an  attet^q^t  at  larceny.     The  words  of   the 
Statute  (I&ird*s  statute®,   Chap.   38,   aeo.   167)   ftre 
*IiareeB(y  ie   the  felonioue  steftling,   taking  nnc    mrrying 
*   *  *  away  of  the  peraonal  goods  of  another.*     'i.vo   wit- 


^0 
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nccEtec   tc8tifi«<i  th^j   saw  her  take  th*?  li&t,   '  nd  four 
testified   that   they  heard   the  defendant  adaiit   the  et«al« 
ins*      Then,    too,   Bhe  haci  th<^>   rtolen  property  aotoally 
in  her  peesesBlon.      In  ifeoplg  y.   .leiikipB.  210  111.  App, 
42,    the   eTidence  failf^u  to   show   even   tiiat    thf    defendant 
had  taken  any  poffseaBiun  whatever  of   the  alleged  etolen 
property*      In  th^"  instant  case,     ehe  Adioitt^d  th@  felonious 
intent,   and   Bhe  luid  taken  th»»  property  into  her  own  poos* 
eaeion.     That   oonstltuted  larceny.     Preeley  y,^  >:Hate,   63 
Fla.    37. 

V«  find  no  material   error  in  the   reoord  and  are 

©f  the  opinion  that  the  »i'vidence  prored  beyond  n  r-^aaona'ble 
dou"bt   that  the  defendant  wae  guilty  of  laroeny.      Xhe  juclg* 
Kent  will  be  affirmed. 
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Hi,    J\J3tte  JkYLOK  df3liT<?r«5d   th<"  or-inion  of 


the  court. 


The  writ  of   error   in   this    .-jause  miB   i8S«»A  •> 

October  2,   10X3,   and   the  ajpearanoe  of  the  (ieffindaiits 

fil*?Qi   on  KovemTaer  7,    X913,      On  Mar  ah  26,   1919,    coune«l 

for   the   defend»nt   in  error  iiOTSti    this    ^ourt    to    diBwlss 

as   to    th*?  plaintiff  in  error,  T^d-win  L.   >.ferTey,   f-n^i   tmt 

t2ie  oauae  be  continued  ae   tc   the  plaintiff  in  error, 

Dulce  H,   Fjurson.      In  support  of  that  motion  there  was 

filed  on  behfllf  of  the  d^fenunnt   in  error,   an  «ffidaTit 

reciting  that   the   plaintiff   in  error,  Edwin  1..    liarrey, 

*]uui  ainoe   th«>  above  rmtitled   oauee  was   brouf^ht   to   this 

honorable   court,   by  a  writ  of  *^rror,   made  a  settlecaent 

with  karia  ^^uromtsici ,    defendant   in  error  herein,   of  any 

and  nil    aluims  whio?t  ehe  had  againet  hia,   said  T'^dwin  L, 

she 
Harvey,   plaintiff  in  error,   and/agreed  in   connection 

tharewith   to   dismiRir   said   Kdvin  L.    Ii'>irvey  as  a  party 

in  the  above   entitled   cmse.** 

On  April  4,    lvl9,    iJurfiuant   to    the  afore- 
said motion  an  order  ^aa   enter'^d  diBr-innin^^   th^^    cause  as 
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t©   th«  plaintiff  in  •rror,  Sdwin  L.    HarT«y.      Cn   April  9, 
1919,   a  mctlon  wa«  aade  by   oeunool    f©r   th«   r^Tnaining 
plftintiff  in  error,   Vuk^  U,  yerRon,    "to  n^v^rifie   the  judg- 
acnt  herein  and   to  diauina  the  9»u&«  of  aotlon,**   eto. 
That  nation  was  based  on  the  shove  mentioned  affidavit 
of  the  attorney  f»r  the   defendant  in  error  and  upon  the 
•rder  of  this   court  which  vaa  entered  on  the  motion  of 
flarie  iSuromeki,   (jefend^nt  in  error,   dianied'iafi  Raid 
•auee  a»  to  Kdwin  L.    Harrey*     Tiie  record  ehows   that  the 
•ause  of  action  in   one  oi    trespass  on  the  case  for  alleged 
deeeit,   and  that  a  Joint  judguient  was  entered  in  the 
Cirouit  Court  against  the  plaintiffs  in  error,  Far&on  and 
liarTey,      Of   course,    the  judgment  in  this   c^irmse  rauftt  be 
oonsiuerffd,   under   the  law,   aa  a  unit  as   to   all    the  parties 
against  whota  it  was  returned;   anu   it   o?^;nnot  be  r^fVPraed 
as  ttf  one  and  affirsned  as  to   the  other.     Street  K.  l-l^  pe»,p 
Ia  MorrJBony   eto.    Co.,    16C   111,   238;    ghristenapn  Y.„   .To^hncitoi;, 
207   111.   App.    2<>9,      Also,    th«re  laust  hr.  borne  in  mind   that  it 
ie  the  law,  as  stated  in  City  of  CJhi  ofijiO  T.„  Baboo  ok  ^   143   111. 
35d,    that   "k  release  to  one  of  several  joint  tort  feasors  is 
a  release  to  oil    ajKi  an  accord  and  sati affection  with  one  of 
them  is  a  bar  to   an  aotion  against   the  othpra."     Apyl^ing, 
then,   the  two  principles,    (1)    that   the  judgiaent  is  a  unit, 
(2)    that  a  settlement  of  all    claias  with  one  joint  tort 
feasor  is  a  release  to   all,    it  follows,    lYmX,  »  ae   tho  Jua£^> 
neat  is  admittedly  a  joint  jucijupiieut  aii^ainiit  ilarvey  and  Farson, 
and  as   th**  attorney   for   the   dp-fend&nt   in  error   in  obtaining 
the  dismissal  of   the  plaintiff  in  error,   Horvey,   Jias  reoited 
in  his   affiiiavit   ti^uit   th«   defendant  in  error  hati    'rande  a 
settleaent  of  any  and  all    claiiae  which  die   imd   fti^ainBt     the 
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4iif«ndant  In  error,   }{^ry%:y  -   the    jlaintiff  in  error,  Fnrson, 
is  relttased  frow  liability  upon  the  juufsment,   anU   that   th*« 
oaus*  of  action  in  the  instant   case  i«  at  an  end,      Ilaylng 
settled  "all    olaiiat''  with  HnrTey,   the  wheX«  Joint  Judgment, 
"by  operation  of  law,   is  extinguished.      On  the  face  of  the 
record,    therefore,   the  Judgment  must  >>e  ooneidf^red  as  Jmving 
l>e(?n  settled  and  the   oauae  thereby  ended,     Pursui^nt  to   the 
motion  of   the  plaintiff  in  error,  Farson,    the  suit  is  asoord* 
ingly  dieaissed. 
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Plaintiff   in  ^^rrirt 
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UK,    JUiiTI^'<   \  .KMBCH  d«liver«rt    the  ©pinion 
•f  the  oaurt* 

Thw  plaintiff  in  «»rror,  Lsmphewr,   h«i-«inAfter 

y«ferr«ti    to  «»   th«^  aoffl|>X»lnant»   filfU  hie  bill    in    the 
Cirouit  Oeurt  of    Took.    Msunty,  pruning  for  an  «ec©fmtln|!j 
liy  tlm  ^<»..J»1  AdfSing  '^aohint  lempany,   -J«?f«nii«nt  in  nrror, 
hf'rf'inaftor  r«f?*rre  1    le   as   the  dofnnaant,   of   certain 
•aI«B  in  which  c^nnpli^inMnt    oXaiva«d  an  interest  uadsr  « 
eontraot  theretofore  caterad  into  ibetwa<»n  the  parti ofi. 
The  mattar  wa»  T^r^Trffd    to  a  faster  who  heard  evidence 
and  su'bgnitted  hie  report  recoMf«en<iing  that   the  coraplain- 
ant  bo  denied  the  relief  prayed  for  and  that  hie  bill    h'.'- 
dienieeea   *"or  w^nt  of  equity.      Th«   «*WMieellor  ev«*rruied 
the?  exoeptiona  filp«   to    thp    :aPt*?r*»   t'^jh  rt  by   th<>  ooa» 
plainant,   and  «nt'?r«d  a  ii^oTf*^  diasriiesint:  thr  hill,   to 
reT«ra«  which  th«>   cora,plainant  eueci  out   this  writ  of 
error. 

The   Qontract  on  which  thle   ftuit  ie  >ja«ed,  wa« 
enter«rd   into  dn  septeraber  22,   I9t5,      It  reeited    that  one 
Valil  was    tho   inr««ntor  of   e^-rtain  iiA9rt>rm\<fntn   in  adding 
naolilBee  adapted  for  attaclKiPnt  to   typewriter*  ««d  t3mt 
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mppliiiatiisvM  for  l«tt«t7«  p«it«nt  uvon  th«tt  w#r^   th*n  j»«n«ilr?fe;, 
and  further  thtat  th«  ooj«|>lftlnant«   iogiith«!r  with  iahl  «jnd 
two  oth«r  partite  nj»a«4  0t«»v«n»  ^m4  Hi^aBidit  ■wfr*?  th#  Joint 
^wnnr*  of  dnid  inYii^ntlone  and  \fm%  th<>»»  fcur  pmrtlni  h»d 
ilMit  4A3r  ft»«ij^«u  th<»  inTriiti.on«  ntM  »ufSn  |}at«nt«  ae 
ailtht  \t*i  Iseued  to   tho  d4^f«n4mii  9oms?>*my  for  eertrUn  oort* 
ftid*^rH.tloa«  pnrX  of  which  ^mui   thff  vxttoutlon  of  this   ocntrAcrt 
b«rw»«n  Unnphtfar   nnd  th»    isbt^i&n^^    tJiutf   tyto  i^nrtioe    to    titis 
•Mit.     3y  th«   t<?n«iii  of  th«*eiintrii«t   th«   aofAi»lfttniwjt  i)iiigr«s««l 
to  work  for  the  4«f#R4«int  &•  salts  iwiktMfior  "for   UiJ^  period 
of  fiY«  ynoro  frost  aiul  ftft^r  tim  dinto  of  tb«»   ««ii«  anu   di«liv« 
try  of  th«  first  on«  hundred  (ICC)  of  th«  xu  id:iin«s"ln  <au«»» 
tiOM  nnc  thu  4«f»milant  atgrood  if/  eaploy  «caiplain«nt  •♦for 
OAiu  i,j«?rio4  of  fiT«y  y^aro  ttnu  agr^^e   «»  p^^j  him  for  HiB 
•tftiu  ©trrtO'-K"   tb*  »uia  of  ggcc  pm"  m^nth.      In  p'.  following 
l^rajgrftyh  the  a«ff»««lant  «gr«^c4  t£»   p-'^-y   c^ifiplainnnt  "hit^  ii'.:^lr«» 
ox^outore,   adttinl^^tratorn  >m&  (s«elgn»,   ?»fe^«9mitrion  '.in  fch«'   j'.alo» 
of  th«'  i<teacr»ia#«  or  d^rinrn  <r©T<?rod  "by  th'^  Icttf^rs  gintont  and 
ituring  th«  Xlfo  of  oaliJ  patoni  •*  At   th     rat«»  or  1%  "en  all 
•«no  ree^iTed  «knii   retalnetS  fey  es.ia   0(Ma)?»ny  on  ««^<Jco  »nt  of 
•uch  Oftlws  up  to   ami  inoiuding,*  $50<},0GC. ,  onf»-hAlf  of  X% 
an  &II   RUfi^  ouBut  up   t:   i^iiul    Ina3.u4ins  ^1.50C«OCiC,  and  r  no* 
auart«»r  of  l,^  on  ail   »uah  wawe  in  «»ac!3«»«8  of  il.SCC.OQO. , 
"•fti«i   oow'il*  f»iono  to  1i«  iieiitf  Lanjiho^ir  upon  t}»»"  croon  roowtpto 
of  ••«]*  mentn  wit>>in  twenty  doye  »ft«^r   tho   wxpiriatlon  of  i^utih 
sionth."     ay  th4«   ocntiraot   tho  |»artl#»'  f«rth«r  a^rvt^d,   in 
parafcrnph  6  th0r«tof»   llmt.   •'in  tho   «v«nt  thiit.  *aI«»o  of  oaid 
nt%ohin«»  ot  a»irTlo«»  ie  i»l»o«d  in  ^^Onlrol  oi'  a  tixird  i>arty, 
8«ia  owployment  fih«U    ;;«ii«»«?  ujion   ih«?  givinc?  of  thirty  Aoyo 
notice  T»y  «»lt>»#r  {>«rt/»   in  whiah  «>Yi»nt  nia^i  yayiur'nts  of  nisJld 
oOMuioeiono  ohnll  not  W  nfi'«.jt^4.*     in  y«re«ra  h  &  of  th»» 
•Otttrnot  It  van  »/?r«ed   thr*t   ^in   ti\»  Fv^nt   tJjMt   nsid  Lfrnph^or 


-3- 

8hall   YioXat*  this   contract   in  any  particular  or  voluntarily 
aiMiee  said  «nployi»«nt  trithaat  th«   consent   of  e&id   ocs^Murqr* 
except  ac  proTlded  by  paragraph  5  hereof,   then  in  that  event 
thif    contract  shall  be   terminated  and  first  party's   ( ooiaplaia- 
aat*B)    int<>'rest   in  said  aalary  and    ocRUBieeiOB  shall    cea»e.* 

7he  evidence  shows  that  #ahl  was  a  draftsman. 
Ooaplainant  had  bern  connected  with  th*?  Remington  Typewriter 
Company  and  in  connsetion  with  that  sad  other  employment  he 
had  had  occasion  to   investigate  the  poesibilities  relating 
te   tj'ie  use  of  wn  adding  m{jchin«;  which  oo\iia  be  operated   in 
connection  \rith  the   typewriter.      H«  and  Wahl  worked  together 
along  this  line.      The  latter  wse  being  finnneed  by  one  }lard«* 
ittge.      Oeiaplainant  int^^rested   Stevens  in  the  proposition  end 
Schmidt  became  interested  in  it  altso  and  ^lardia^e  ^cld  eat 
hit?  interest  in  the  accounting  device,  assigning  it.  to 
Stevens,   tio>a3iidt  and  ooiaplainant.      Cn   the   same  date  thf»8e 
three  tog«?ther  with  vVahl  entered  into  another  contract  relate 
ing  to  the  perfecting  and   completing  of  a  model  of  the  de- 
vice by  Wahl,   the  api^li cation  for  letters  patent  oovering 
it  and  the  organisation  of  a  corporation  to   enrry  cut   the 
objects  of    their  agreeraent,    specifying  anountB  of  raoney  to  be 
furnished  b^'   J t evens  and  Schmidt  and   the  allotments  of  stock 
the  various   partien  were   to   receive,      following  thie,    the 

corporation,   defendant  herein,  vas  dul>     organised  and  later 

first 

the    Gontractj^ereinabove  referred    to  was   entered   into.      The 
defendant   company  was  1©  oated  in  Cliicr.go,      It   is   not   clear 
what  cosplainant's   employment  was  f»t   the   tiaae  he  made  this 
oonti^ct  with   defendant  but  he  is  described  in   the   contract 
as  being  located  in  Boston. 


:8it 


Ti 


mi^.l^r 


]^ring  th«  ti«T«!!log«i«nt  of  ti\ia  pro^Bition,  it 
to  l*aT«  be«n  the  irtea  of   thoee  int.'?r«e!te<l,   that  it 
VAS  dt^eirabl9  to  suyice  a  oontraet  with  »Q«e  w«ll  «etal»llehed 
tjr^ewTitffr  rmnufno taring  cfcncem  for  the  output  ef  t}5«  oomm 
pmsy  that  was  to  esanaf ^tv-; tur «  the  adding  aaehine  attae^enta. 
To   tivtt  9ttd«   oon^laiiuint  «ae  as^fftfjad  in  oerreepond«nce  and 
84tgotiationa  froa  ti;?'   to   tisi«   with  tb«  Onion  Typewriter 
St.   and  Xvo   B^ihe. kdinriem  of  t^it   ooi?t|>afQr«    %he  kcminKton 
Typ«irtrit«r  Oo.   anci   the  ionareh  l^penrrit^r    lo.     These  nago* 
tiations  b^gan  s  year  or  ciere  ^«?for«   tke   centraot  of 
September  22,  1905  was  «atere4  itit .  and  also  uems  ta  liaTa  Uaen 
oarried  on  aftar  that   tktA0» 

llad^r   Ihsr   contract   ocmplainitat  vntt  rmt   to  l»«giB 
his  «8ployaent  i??it?t  thf»  defrnidaat  a^mximw^  until  1<  G  af  th9ir 
MaohineK  hird  yM*en  weld.      In  TlaY«al»«r  1906,  while   ooapXainant 
«a8  in  th«'  pfaploy  of  nnnr^   tit^  oloek   cone^m  in  Philadelphia, 
ha  vrota  SteYima,  pr^giaeRt  of  the  dtfendant  coap^any,  /siTing 
B^mti  n«wa  about  RO*a«»  ex|>«rimn»i«   the  Tjni^n  Typ©«rit«r  ao» 
«aa  aakiniE  with  an  adding  deTio«  aad  aakiag  for  information 
as  to   progr«?»8  baiatg     ada  by  defendant,   ftaying,*p«rbs^^s  yea 
are  far  enou«^h  along  to    oalX  aa  en  iqr  eontraot.     What  do 
you  know  about  th«?  tiJM  you  will   bp   ready  for  th^  aarketf* 
To  t.hie  letter  Iit«ven8  replied  un^er  d«t«  of  Deoeeber  3, 
19C6,  saying,  'Aa  t©  whan  wfs  will  be  able   to    'csill  yc>u» 
«a  your  contract,   it  i:    icajyc  diffloult  to  9»y,     will   try 
t©  %0%  you  kaow  at  l#^8t  sixty  day«  in  adrana©  ss4  hojm  if 
w©  decide   to  put  thin  eacldn^  on   thf:  ra-.rket  ouraelvRB,   as 
w©  are  alinost  conrinced  we  will,   tliat  you  vtill  be  r^ndy  to 
eoae  with  us  with  e'sort  notioe,*     Unci«sr  date  of   Jsmaazy  a, 
1907,   cosiplain^nt  again  wrote  fitevene  aaying  hiw  er&ploy®r« 


4Ulii  h»  thought  his  p3ro6£»(?et  »f  »«3ii!ig  n  ^i«^«»l   to   rjnntlnui* 
in  tiMir  fsffrTiew  «a«  n«t,  e9«4  £md  &d41n£*   "ai^   It  e<;»  ^fie  jrsu 
«r«  «1»oui  r-A<ty   to  jjttt  lh«  a»i»ifaoiu]red  %z^nrar\r  en  tlv 
auifie«t,   1  m^  tutMd^rLngi  if  jr^«  would  n«t  b^   in  a  position 
%»  «««  ^«  within  ft  f«w  w#«Je«.*     c»t@ir«a«  rtvpiiod  te  «ais  iettcr 
muk^f  4At9  ef  Janimry  5,   19(7,  »«jriai|  titeflgr  it«r«  «WklBJl*  %«  »Ajr 
vtefi  tlMiy'  wAuia  b^  r^n<2/  for  Mn*     H«  s«id  furilftBr,  *?• 
vmai«  of   0  ars««    t9   omapl*te    th^^   fir«t  •»•  lttBi4r«d  aaohin««. 
•394   I  will   l»»  &bl«   to   plft9ft  %llfr0«  iier^i  j^^tttif «   se   it  viXl 
att  laowr  aoy  s«iditi(>ii.^JL  mmptmm^  e»  th«  aesytmy.      X  tnink 
it  in  ^ult«  Ilkeljr  that  we  vill  ik>i  ia>'<Kt  your  e«inrie«»  RHQrhov 

«ft«v«rs&tien  wttii  fit«nM»it»  ia  S^»w  terk  About  gcij^   te  ^^^orls 
fer  th«  d«f«»9a^3it  ftnd  4it«'ir«fis  ^n^m^ftd  «  <»nf^T»n<i»  of  th« 
MMiilKtiaajrit    ?ith  on#  /i©b<*rt»,   »*»sr«t«y3r  of  th«  d^f#a4«nt 

i»RR  a  3^»tflioi  in  tb«  PYiji*»^a^!?»  ««  to   th«  subnt^jnc;'^'  or    xhie 
oeiif«Fens«e,   "srhi-al*  wm  will  refer   to  lat«r«      Ao  «  r^-sult  of 
%3ie   eenforoB^e,   ton^l^in^mt  entered  into   th«  e%^IeyNi«^nt  of 
th^  4«r«s4itttt  in  Ch&Qst^*  mt  a  siilarjr  of  -^150,  i>«r  aiontii 
«hloh  vas  Inorftftood  to  i^Oi:  p^r  montti  Hajr  l«   19C7.      flio 
4«feii{ls«{it  im-i  &t  %hls   tlKi'!^  a  oi^ftll  offioo  with  «m  offiv?« 
ror««r  eonsifitiae  of  £»tflFT«ii«.  Mob«rtit,  l^n^htmr  »»4  a  »ton»» 
Cmph«r«     iuriag  this  periocl  tha  eo»pIaifiAiit*s    «or)c   c«^nfii^t«4 
In  golirsg  ?ibout  <in4  OftttoibYoriniE  to   leoll  j-w-^ohisee  4m<i  d'^^aen* 
strutting  tktai  said  ttXuo  weiteiiijaig  i&^^  oa4  r««.«r ting  mi  4mm 
foeto  aasi  kttivinn  tiama  o»rr#«tea,     st^Twatu  ««««&»  t«  havo  b0«m 
4oias  *^»  •«•»  «®3rt  of  i»orlc»     *5i»r«  w*r«»  no  «ol««aMn  or  anient* 


?W*1f 


•  thmr  thttn  th«s«  ti«e  eitH«r  i»  :na«[ig»  •»  •Iwiirimi ■•     Tit* 

AlMut  ft  s«iith  «f1^r  3«^i»pIftisMuri%  ««r»t   to  work  for 

ftMliaetmt  ty^^mrtft  Oamp*.mf  wh«^rftin   tt  ^a«   raoitea   tJat^t 
ill*  tiypcmrr 4 ter  a  ^^-^ftiqr  <i«»ir«<i  t©  secur*"  th?  pxoiwsiy* 
rlfibt  of  pttrci3A»ing  txmm  t^  uefeadaat  lie  fntirfi  output 
Aa<t  th«  «Keitt©iT«  rigat  9f  a^lsi^  aasi^  ff«lliiig  t'i     Wahl  Ada* 
inc  ?i«9l»i»«  la  Ui"  Uali#«i  iitsten,  lt»  t«rrliori<>s   >«<:  pos«» 
•••ions*   rmA  la  &11   f»r*4^  ooaotrieA.     B^   Vhi«   oontraot 

t/]^«wjrlt'?»'  aoapaajr,   a«sS   t«  no  ©n#  &l»»*  »il  ©f  itn  wmcuinwn 
wJaififti  %hn  lait«r  '*teul«l  er^*^?  4ari«^  t3%e  8Gi!itiiiu».ja3e  of  ih«s 
«e«trfiet  »ii«l   th<»  t^jp«vrlt#r  a<mp%i^  «ti:r**<d  t«  oird^^r  an(i 

•  QO^pt  ftil  of   ih«  d«f«aaa8t*«  qa«<JI»««,   «rhi  ^ih  it   oeul4 
««I1  or   ^ji,iia«   te  1»«>  «Nil4,  during  th(-  «3cittt«no«!  of  vh«  «ki»» 
tT»e%  aiMt   th«t  it  «?ul<l  aet  »i!m4ifi»etur«  or  b«XI  rji^'  adding 
Rtt«ehn«mt»'for  •  i^pewtlXmen  etiier   yMm  thottm  »Am»fa«t«a'ed 
bjr  «Biil  proeur^a  fr&«  th«  d«f$na«jit»     Th«  pvrlod  int^rrenin^ 
b«tw«i^  ih*(  oate  of   th«  centrmet,  vMsh  wui  i^ebivary  ad« 
1907 •  »i»l  JuX/  I*  XOCSt  mtB  r«f«rr»a  te  in  th«  eontrttot 

«4i  Umi  "first  s^erled**  of  U^   centrA«t  and  }0  tM«  t««  »«  ef 
tli#   QtmtTaot  the   tyi^#wrlt«P  e€tS3]pftjfQr  i*jg;r*«*  te    furnleh  e 
s«(rt«ia  auaib^r  ©f  it»  t/?«writ«t»  t»  t}*«  ia«f«n«i<mt  tr^fs  of 
tiuirg*  dttriag  Miid  first  period  <i»d  th<9  d«f •»4xuii  «igr*4^ 
tint  <lteiriag  •Alfi  p^^rlod  it.  wtiMl4  a»t  »«I1  anjr  of  it«  vmv^n^m 
mx^tfpt  in  eonn^otion  -.«lth«  er  for  »»«  on  Umstin^ioti   ty^mtriXermt 
tmi  it  iMuld  net  umll  aaqt  ef  s^id  typmiritnrwi  «»xe«pt  in  oon* 
n«etio8     ?»ltli  (lf*f«>n4aRt*«   s<^eliiig  ss.'^QhiBei*,  and    thnt  (during 


^m. 


:r<isr; 


-•I- 
•aid  riret  p^ri^d  It  «c  aa  a8«  its  «Mi  •f  forte   le  »ell 

jBA«liSii9  ratt»ch«4  t^^Jtvie,  tto  as  to   t^iorou^hXjT  t««t  mmA 
<4Wi»n«trRt«  Mild  soaAhin*  i»  ^isniEft  Aurian  SAia  |}«ri<>4« 
ajMt  tP   ttefti  «na  ii  «9al4  |^lita«  »t  l»sk«t  IC  tool  suide 

furt>ter  provided  that  if  th«  4«f«»l«it  f«iX<sa  to  d«liT«r 
mUl  put  into  u««  at  lOAOt  SC  of  i'^o  mdAimg^  Haoiattos  4uiv 
inc  thA  first  p«rlotf  of  %tkp-   oostrset,  or  if  tHo  atsflltiaes 
so  4eliT«rsd  siioul4  not   oosie  m*  to   t^  stftnct&jnS  s]p«oifl«d 
ia  tho  oontract.   th*^   tjki;to«ritf>r  ooa^suigr  a&g^t  t«VMi»iftt« 
tiMi  oonirRct  b;^  giTlaft  thirt/  digro  iwti9«.     It  also  ^ro* 
Tid^a    tlmt   thn  %yptivTit«r  ecm|(snr  s^uld  ^v«  th¥  rigM 
to  tttxsiiiftt*  th#  oofktreot  9n  «^ijr  !.»  1913 »  %i|r  giYi«MS  th« 
4«f«EMlasit  vrittsR  aotios  on  or  befor^^  Juljr  1«  1912.     9r 
Its  tenM  til*  owitrmet  was  to  ^   late  «ff9ot  Ml  its  4«it« 
JPolnnuiry  28,  19C7»  ««d  o»ntiaae  is  foroo  for  a  ^eri©4 
•f  oii^iitsvB  /oacn  iMlsc«  t«r»i»Rtt*d  sooiisr  ss   th«^rein 
l»r«vi4o4.     This   oontraot  «ont  into   foreo  on  th(t  dsy  of  its 
dsts  ana   oontiausd   t«  Im  «0to4  u|>&b  nit^^    or^rr i«^a  est  bjr  ths 
l^rurties  «9  t»   tJM  tins  of   the   trial  Of   thi^    case. 

fiMfts  tias  in  Ksqf  «oH|^lsinsat  lsiini«4  tli&t  tibe 
SMU«8^ti  eoatraot  ^4  b9«»  04«SMeasts4  satKi  tlukt  \md«r 
ttH»   tsms  of  tliat  oontriaet  th»  4of«n4Hat  would  sooner  or 
Istor  liaTo  no  oe««sioa  to  e«ll  sm^ilneR  so  that  «84  of 
th0  bosiaiesfiE  n^uld  W  imtlreX^  in  tk«  lMtt4s  of  tho  Ssmn* 
iniEton  Ctoa^pssqr*     (^Miplaicisat  t#eUfio<i  th^t  ot  th^t  ti«s 
1m  iol^  fStoiMNSs  tlaat  liiaMia^  as  sttoli  a  soiir««>  of  ^-fi^nts 
would  R«isnt   ttent  h«,   the  ooi»|»?  «.l«asit,  soalti  b«  out  of  a 
job,   h«  «&uld  f<»«l   oblig94   to   look  rsroutK}   for  oth<*r  <s».>Ioy« 


mmKt  ihA«mi  1m  eettld  b«  'va»ur«a  of  Mne  «»ixali^r»<^t  aa<d«r 
t)Mi  Rrjaui|e«a»ai  whioh   emit  «>r(>vl4eci   ftKr  ia  th«  ft^aUunstMi 
9oatra«t.     H*  M^e  furiit^r  that  i't«inrn»  Arramged  an  int«r» 
vi«v  for  hi»  with  a  r«pr«ff«>fiii&ti-v«  of  th<;  K«Mlii|{ton  Ckm^nxgr 
»lii«li  /l«14«(i  1^  s<{U»fftC!tory  i%.8«urRn39;   aind  th«t  he  l«i«r 
t«lk4»d  to  :ut^v«»mi  axk*i   tol4  hi»  ef   tHls  «»4   ihmX  h*  would 
IteT*  to  s«A'k.  other  «seaple;^«>nt..      '.'ocaplaln^r.t  eaiji's   thin  woM 
••awi  iiA9  ia  Just«,   X9'f»      in  Smptmmbmr  ^-.y&plninnnt  »«eur«<! 
ttth*!r  m^ploynnnt  ^m^  h«   tei^tifieli   thsit  li«  told  Bt#T«ikB  of 
thi«    fnot  on  Sl9pt«nlior  31.   asid    tiint   hr  imii  H^las    to    tAicie 
th«  ether  poult io^  iien»4i&i«ljr.      He  «)fi)r»  th«t  c^t«v«»»  s«Li4 
nothing  About  r«!»«ilnlnis  ^ith  th#  df^ff^rtdmnt  %nd  tli&%  in 
kne^  of  no  objuctioa,  oa  th«  <i*f«iidAnt's  pnrt*   to  lit»  1«j&v» 
lag  until   h«f  rP9«iv»a  &  lett«r  tsgr  mUl   th»   followtitg  r^oitaay 
or  Tttestdiiy.     ?hi»  l«tt<9r  ir«st  4»t«a  B«pt«ib<*r  ?.l.    and 
l^t^l^i^  ims   «ii;ii«d  bgr  ito)»erte*      It  i%4Ti»«4  «»i]^fcia«iit   t^t 
tiMK  %o«y4  of  «iilr««tor8  ho4  Ml«^  »  ai«#tijic  ojatd  ftuoi>t«a  m 
r^uelutlon  to   tlm  «rf«rat  %im%  %^0  o«am«iiar  d«slr«u  to  continue 
)ii«  ftei-vle^e  tt»^«r  th<>   oontntet  4i»t04S  <i^pt«s%ber  22»  19C5, 

•AMI  direetod  th^^  prt«iti«ust  to  mdfim^  Ma  th?xt   tlt«'   terstlitatlen 

was 

of  hl»   ootttr&et/lsat  vltheut  tlMi  «aM^any*»  oono^^nt  iiji<i   i^-uinst 
ItB  wl«tei«  MUl  ilMt  if  *iietvit>ist«jidli3(S  tMe  notloo  Iw  1««yos 
tlMi  oc9l«>J  «^   t]^<«   m»patty,  nXl  of  lU^   ri{|htfi  vtndf.r  the  iso»» 
tr»et  will    tj&s»r«»1>/  b«   ter^na>t«i  s»4   that  hln  l«t«r««t»  In 
malmry  emA    aiwiinlwoleao,  iin  th<«r»in  proriei^d,  flhs.ll    of^ASft." 
ItelMirtK  t«iiUf  lod   thot  h«  teayidoa   this  l«>tt9r  to   tiie  •»»• 
l^lftiawrit  permonmll^  tmd   that  h%  tiif  mn»«  timo  hr  oaJLJL«a  Ixin 
ftt%«atioa  Ut   i^&nsi>«9]K  6  'jf  the  oostrsot  of  S<»;»t«mh«raS*  1906; 
«M  r«»inii»4  hia  thnt  %im  •wyttsgr  «Ro  e^i»e  throti^  «  rmff 
orltloal  p«rio4  1«  «ii4«^vorlng  to  fulfill   th*»ir  »oatr»<tt  with 


-•<5» 


iVJi    W« 


.=w  i 


tlMt  ljrp«vrit<^r  ooapany  aa«l  UMgr  ««r«>  d<»p«!^n<iin^  upon  tHc 
OdMip^Xftlnant  to   nell    tne  vpeei.fi<^(i  nuaib«r  of    w4.el)in<Mi  tmu 
mak9  e^ijd  vfiXii  %h»  H«alngten   Jos^angr.      Of^a^lainant  tseti* 
ttmA  that  he  nf»Y«sr  haA  im^  suofo  <soi«vex'satlott  vith  KoVertd* 
aB4   tlvit   the  only  on«  he  talked    =i«it>j  nt   tit  at    ti  >'  niboat 
ICftYlng  th-*   c^uxiley  of  tfe«?  mim^amj^  w»«  stevenB.     M<»  uiu  not 
work  for  tlie  defendant  *ft«r  8ept«rasb«r  UX, 

Shortly  aft^r  thle  t^  «wq»lftl^t]it  4Mcs»ni  <wit»d 

witil  th«  ■i»f'»n<ir,nt  ooBCfrning  tAmt  h^   aXljaec;  wr»  'ivi«  hln 
UBdf'r  hl8  o©ntract  on  th«*  defendant* »  siontJily  «ale.%,   nad 
mt  tlmt  tiae  h«  mmu  R4Ti»e<i  l»y  th«  d<»fen4?mt   th«it»  **itoy 
«»iitraQt  9hii3ii  ycu  mtny  h/ivf  he 4  litlth  this   Qomimny  hsta 
^•*fn  *lir94B«t«4  T»y  r^asisn  of  ^  ur  rt?fueal  to   eomply  with 
til*   t«nse  th#»r««f  nml  with  th©  instruotiona  i.rlT«n  you  by 
Ihf*  officj-^rp  of   tJtis   co  spa:5y;    ^vhrefoie   il  is   undf»r  no 
obligations  to  i/oa  of  any  kind,  natur*^  or  deeeriptioa, 
eitfe[«r  for  e*'rvis»'tt,   ooamiinsxons  or  «th<?rwi»<i,*     Th*?  filing 
•f  thlo  bill  follov«4. 

Xa  our  opinion   th«  d«f«»ndis)it's  poRfitian  i«   ^-ntiT&Xy 
«ii«nabl9.      Th?  estpioyaent  of  coir^plalmint  wita  the   defendant 
fr^m  January  1SC7  untii    th^'    folio  wing   S»*pte«4b«r  wes  no',  uader 
the   contract  of  Septtwiber  2i*.,  1905  at  all,  TWtsrith»kan«liag 
th«  oont<>ntlo?i  of  tlob«rt«  to   th«    contrary.      Toiaplainant'fi 
t«stiiaony   to    tnat,   «»ff«ot  is   fully  borri!^  out  bj,-   facts   in 
th«  rfrserd  thnt  an?  not  dinputPti.     tinct-r  thp   contrast   th« 
oonplainnnt's  ^ssploym^nt  w««  for  a  d<»fini',0  pr-rxod  of  fire 
yfr,ro  an-:  was  not.    lo  l^*?jjin  until  dcffindant  nrid  :::nma£:;y.ured 
«nd  ©old  its  firet  iCO  nnahin«f;.      afhen  eoraplsinant  wret« 
inquiring  if  defendant  wn«  not  aboui   r«%ady   to    snll    him  on 


mwr- 


hXm  «eairftot»  St«T«R»  «r«t»  hlai  tht%t   the^  i»#jr«  not  r^'n^ 
antf  it  voulii  b«  JmjnI  tenttajr  ivj^i^ti  thi^  nioold  h«,     l%  i» 
•icnifl^atti  thttt   in  tiUe  i«tt9r  Stc^vttut  (Mgr*  tl»e>   te>p« 
(MayplaiB*at  «iil    b«   r«a4y  (U»  ««»«»  viih  ite«^  vith  vhort 
fMtie«,   'it  w«  <i«ei44i   to  put  ih?  mno^ine  an  ih^  x^iarkri 

todi4tt.iM»  ihni  £^t«TiHft«  r«alis«d  tlmt  wa«i«rr  t^    >(?ntrKet, 
t%h»r»  would  iittver  l»  tony  •e^isi&ti  Xer  th«  <emplmjfmsin%  ef 
•onpX&ln»itt  ttt  »X1,    If  mi ^  6  «tmt7«nt  *»  tb«3F  wet'^   try* 
ifig  to  j<nk«  wit^  iJM  Maelimteii  c^i^ugr  mui  «»ammnttt«4  «a4 
all   tli«  i^ro4u9i  of  d«f»ata«»t  'srsiS  smrkftt<«*d  thr&vi^h  thai 
•QMfrasqr.     ?hAt  this  fsint  was  ia  th«  minds  of  both  purtli«i 
ia  imliftf4t«<i  by  eca^laimuat**  a«xt  l«tt«r  i«  «hi^  ht 
M3rs»   " iita»siu«tla  &»  it  ee«iatt  jf&u  «ur«  iii1»Qut  r'«'«L4jr    to  j>ut   t}»» 
•uatttf»<$tur«4  atft4diift«  on  tfte  ta«j1c»t«   i  »»  w«ei4«rlnj|  if  jr<'u 
veuI4  act  b«>  in  a  ?<»«iti«Mi  to  iis*  m»  vitlda  &  f«»  «««tk»«^ 
Aflttin  St«T«a«  r«pli«8  th&t  tlt«jr  at*  net  r*:tiAg  for  hia 
■a^ittg  he   »m  pltto*  the  first  iCC'  lauo^JUifttt  itiflMs^l/*   tim« 
relyizig  oa  t^«  par^Yisioo  in  the  oimtraot  to   tH«  <e>ff«^  that 
aoapX^infant*ft  eapXsyaisiii  vith  tJto  4ef«iiiiaat  ims  not  te  %•• 
gia  uatil   thn  first  XCO  aa^iia^t  tr«r«  smstafaetsir«d  aa4   sold, 
Xt  le  «|uit«  apparent  that  crh^a  o^a^lMmtiai  oaaf<^rr«id  ^ith 
Stevima  aiul  lat«r  with  Heb#rt»,   C«h&  had  reo-^ntiy  (30sk»  iste 
ilw  «nq^angr  ihreui^  hia  pursi^ea  af  &^bni4t*K  inK^r^at)   nnd 
it  «a«  «trrejs«eti  tlaat  oBai»i«tiiMKnt  was  t(»  aawa  to  ^3iian4i»  aad 
aatejr  4l«f<ritdani*«  «ni{>iejr«   timt  i9i«  waa  iiet  mvgiimjf^  as  a  «al.«a 
lauM^ar*  tout  to  ht'lp  in  the  9i«a««r  «N»xik«     l^sit  th^r«  i«s  »» 
ae«4  of  su<ai  a  thing  fta  a  mUaa  «iii«ac«r  uatil  iha  jaaahine 
«na  acta^Ushad  i«  aqiuaiy  appa^ant,  aast  daf^nctani,  oxn  that 
th«ory  no  4eubt,  had  B^#eifia<i  in  thf   oantraot  that  oaaploiii* 


S.) 


ant* 8   «iaployia<?nt  in    that   capacity  v&b  not   to  l»«£la  until 
XOC  euaohin<>s  w«r(?  sold  and  in  ub«  ^  whioh  tim«  mUL**  oould 
b«  multiplied  v«lth  proper  isim«g«B<mt«     £ut  when  th<r>   ooa^Iala* 
ant*0  enploy?a«nt  wa«  iiXTimg.pA  early   in  19C7,  few  If  amy  of 
thfi  rsiaoJ\in«»  httd  b««f)  9old«      Ti>ot   thl»  «saployta*»nr  wea   not 
tmd^^r  tla«   conti-aot  of  19 <  5  ie  furth«>r  shown  by  the  ThoX  thfit 
tlia  ^slAry  A|E''^<»<i  upon  was  not  ih^^t   epeoifled  in  th*  «xl^t* 
Ing  <jontr»et  and  aliso  by  tho  r«ict  t)J«t  all  of   oompl«inant*s 
m»rk  durlnK  hl»  |»«ried  of  «siployia«Bt,  wa»  in  th«?  natur>"  of 
9lon««r  work  and   in  no   cjffnsc   t>mt  of  a  eal<*e  siaanger.      Yltat 
e«ni>lalnnnt  elgned  ficia<»  lfltt<»r  f  during  this  period,  as 
"s41«^o  saHitft|t«r*«  i«««kBe  nothing*  in  our  opinion,    in  virw  of 
the  o^her  <»Yldence  w«  have  ref*^rr<»d   to, 

Hfe  are   oonfixifted  in  oiir  opinion  of   th«   nsture  of 
«Mipl«iin«nt*s   ftmployflusnt,   by  the   things  \«hioh  w^rc  done  by 
Hob«rt«  at   th«   tiM«  oomplnlnnnt  l«ft  defendant's  esipXoy, 
Tli«*ro  in  no  d«nlAl  la  th«  rf^cerd  of  ac^plninfint*is  tretlasofqr 
tA  tho  «ffeot   that  h«   told  Ut«v<m8  as  ea.rly  a©  June  19r7 
that  h«»  woulv!  hETe   tc   Be«1c  otb^er  ^^pl-ytn'^nt  in  vi«w  of  the 
Sflolngton  aontrstst  und<«r  whi<:b  thnt   ootaj^nny  w^e   to   tak*!  all 
the  output  of   thfl  defendant  ftn^i  fMrthf^r  tiMt  nt«Ten«  »st!ieted 
hln  In  his  efforts   to  iaa.i:«  oth«r   oonn«otlons,  end   timt  he 
did  suike  nnoth<^r   connttotion  in  l>opt«n%«r,  mad  notified  fit«T«n« 
of  tlmt  fDot  and  thttt  he  would  !««▼«  iMn«diat^ly»  on  Beptemher 
<il»  1907.      It  in   ROttf>«h6t  algnif leant   that  itertma  did  not  t*«t» 
Ify  la  thl»   casa  &t  all.      hobertv  aaye  that  ooioplainimt  told  hia 
al8«   that  1»  had  pro8ur<><i  e»lpleyn«^nt  elnevhfure  and  vae  going  ta 
l«aTa.     Rob#rt«  alao  t«»Ptifi«d,   *I  firrt  h«^rd   that  Mr.   Lanplunur 
»aa  going   to   l«>ttY«   th«    Jon^pftny  wh^n  h**  served  notice  on  >ir,   fiterana 


\*t     -r- 


■•«*-   »- 


^"^f*' 


»   *  *  that  «»«  iii^ut  %h»  aCih  of  a«^i«a«lMr«     Hir  st^otiiftll^ 
left  thut  a«sjr  or  th«  tolXo-Kiog;  d«gr«      1  tei4  ft  %mlk  with  him 
ateat  it  fet  t^t  ttm»  *  *  *  I  then  e.%xie<t  t2»e  Hoftiril  «ir 

Myseter*   t«4eti*er  mad  l&id  tto«  aatt^r  '^.■fore  Ute^s  *   *   » 
%lM>  ii»€ting  was   e»ll«di  «p<?(3lfic&lijr   tie    tsoneicirr  iMii 
MAttvr  of  l4xaph«sor* f> ,•   tkfit  }»r6^tto4  th^  «mll*"     Hmm  Umi 
aiinii«ii  of  %hX9  ra««tiatg  «':r*^  v£'€^^^^<^<^  %h»y  ^ys?  Uk   4at« 
ef  8«pi«!nb«r  ^C,  It<yf  lai^  akicnmd  tJsnt  «»  wwtnifrWTit  to  th« 
)ity«l^»#  mmi  »4^9%^4  ftt  tltis  2ss««tine[;   t^  oiTleero  r#j^orte4 
tit*   ^satXn  cf  9«rt«l.ti  »i&eMis«3ry  em«i  tkXtm  upoit  «m  effort  tc 
IUhkoo  »^o«  in  111  ^^'rt^iin  touiXdtAig  vhl^  w«fi  «'pipjrov«Ki  «bhI 
thff  ©ffis«r»  wur*  lafttraote^  te  lmuM*f  thn  jir??$ats#isj  a 

Idiocy;  AJtot^iT  ii^traQtia^   Xhtf  of'fl6<:rs  t^--  iav^ttig^to 

ft  Bwrw  lo^isticn  f»r  th«  f^sotory^j   sasS  tb*»  a*ttf''3r  ©f   vise  «*i&pi03f»» 
■mt  ftf  «  |^t«nt  att«i'R«Qr  "ttikiR  4ieau«#«4  i»sui  &«t«<i  upon;    Umi 
lAn|i]beaJ*  r««oIttti&n  ««iii  £i<ioj»t«!4;   ii  ^«»  r^i^rtea  Uyj^t  the 

stoek  on  Au^uat  27,  1.9<-7;   th*  ef fleers  r©|s©rt«u  that  thiigr 
iMkd  «««ar««l  o«irtsiia  ©ulomoription^  to   t»i^  in@r<mtt«  Bxui   th« 
•oeretiury  pr«»««rate<jl  «,  f»ll  »t«t«fi2«Kt  of  aoiuHitienc  at  t^e 
f«9toi7  aii4  of  th«  riaftmiial  oenili,tii?a  si*  IJ^,*^  «©Kgp4itny, 
JUl  of  the^*  f««tfs  isdti^to  reT^f  ntrengp^r  that  Mft  ir«eoXtt» 
tioti  mio  «n  «irt«r  thought  »n  tk»  i>s;ri  ©f  H©\w&rt«.     ftxi»  1» 
fttrthifr  bora*  out  Issy  t>»»  wowling  of  the  r©8t>iuti«i»a  lt««lf  • 
ijKitosktlsifi  th»t  it  «so  A  fSiKr^fuXljr  pro{»@ire4  att<^s&i»t  %&  miiii* 
fy  ti&tO  **ff««t  of  tijft   aemifeyiiat  of  Jjflptitasibe.'r  22,  i9cS  ««  t«   tlio 
■owni goiow  oMKi^lAiftnfti  i#»ttIA  1^  «}iti.tl«eil  to,  mad^  aft«r 
ftolNertft  hei.4  tt^ttm^  fro  is  S>%9r«a»  th^at  eoiKpl«t.lmt»t  hsk&  tmkmk 
ftftotlker  i»«siti««i« 


9f»  if  it  l>«  9CEwi<i«r«:3   t;tj&t  eon^lAiAAnt*  it  MssiAeysMait 
vit4%  4«f«n4«nt  froM  J^nwury  ie  S>»|it«n%Mir  X'iXft,  wttm  uwi<^ 
ih«  j»reTi«icns  of   Xiut    <3ontr&ot  of  3«pt4ml»«]r  2::'»  19C<6,  it 
i»  •or  o>;:laitm  that  tli»  •anirftet  stiMl*  1^  thf:  4«f«»tlmit  witli 
tH«  Hanii^tow  Hemfftunf  in  febranrar  of  that  /f^^j*  i^I«e«4  tlM 
siUL*«  of  th9  (i«fenaA»t*«  «tif.<feKi»^e  *in  «»ttir&I  of  «  thireli 
»»jrty»*  tiitiiia  th«  »»<mifi|E  «^  th«  fifth  iMkn^grA^li  «f  thf>  ooa* 
tniQi  of  3^t«»1»ffr  22,  19vllt,  t>i>i«  B«^ingtoii  eentiAoi  IhiIhsb 
tlw  Ter:^    tMng  lh«  par%i«»  w«r«   tirylng  to  brlr^  «l»out  «t 
th(%  tkie  th«^   «x«cuittd   tlk«   «»iitr«iat  «f  S*9tiin)M«  S;^,  1.9<^ 
«n4  te  ()ov«r  thnt  oonrtiagcm^  tii»y  inotttdftd  the  |»2*eviei«fs«  ef 
|MJ>a|pr»lM&  fiY««     S«  ar«»  aino  ef  th«  ejpinion  that  eoa^l&iasat*  • 
aotio«  to  StoiroiUi  a«  iNtrljr  «o  June  19(7,  of  hlti  ini^i^ticxio 
about  lOAYici^  defondant.  imo  o^fielo^st  to   'aampHy  with  tH# 
roii|tiir««aoat«  of  oOLaaoo  fiv««     20  >:yg«   p.   Iii7.     All  of  ii<m» 
ylaiauit**   t^»ti«Mn/  on  toi«  ou1»Jeet  oiando  in  th^'  Jroeorct 
«itt^ut  oEgr  oontra4&ati«i  «^ato'v«r« 


Xt  ie  ▼or;f  «lftay  fro?5  th*  r«0©rd  that  paj 
six  in  th**  aontr&iH  of  ';opi«ml>isr  22,  1906  proviaiait  tl»t 
in  the  ev«at  that   ooja^laiasnt   ""ehsil  Tiolato  thio   apntraot 
in  hljo   Fftjrticular  or  roiuntarily  Qe»me  tmid  ratpiojrsioitt  without 
tho   Gonaont  of  is«i4i  ooa^may  oxoept  4.0  pyeyided  4«  pnTn^mph 
6  hereof,   tiion  *  »  «    ihitk  Gon tract  shfill  bi?   ti>ii^iaftt9^,  Mid 
fir»t  party's   (ooMplAiaant*e)    ii!it»?ri»Pt  la  paid   oaIai^  stai 
eoaninolon  shall   o(»ooo,   *  is   in  no   j>o«filble  s«ne«  a  otlj^ala* 
tion  for  IlquidattHi  ftHKta^oe  und#r   the  eoatiaicoiieios  th<?r«ia 
opooifloii,  but  Itt  a  pvmmXtir,  ia«erte4  for  tha  enm^nvy^m 
b«n*?iflt  arKs   eiaiinit  for  a  forf«itiu"«  of  all   ooiitpl«inant*« 
aoitoid«»rati^i  for  the  aoftlgni^ent  of  his  interfiot  in  tha 
INktonta,  in  eaaa  h«  failo   to   oarry  out  tho  proTii^lons  of  tlio 
oeatraot  s^ti  to  aoj^layzMnt,     Ihm  o<»ij»«UMtiott  for  hia  «Hple/r<ient 


«TJ>«T^ 


under  ta©   aouSraot  ^mti  t's**  ocnclvK' ration  fer   th--^  «6Kign* 
■i'?ni  of  hi»  i.nt«r«i»t  in  th^  patpnt©  mrm  •ntireljr  •epftrat© 
mmA  4i»tia<5t  t>ving«.     Unc'^^r   tUR   mvntrset  it  Is  ^revlded 
ilMi  h«  ia  to  r*cei»#  §200  A  uenXhtibr  ui«  saiisi   a^rwice,* 
tmd  th«t  i£  «11«     Th&t  hie  ooM»ieiii9»  on  s«iJl«»i>  twuS  netniant 
iitel«T«r  ti3    .;o  wit4>  .Hi«6  eai9l«)wit«t  «a4  Uuit   thers  was  jm 
rftl^tSon  b^twe'^n  >U9  «f  fort«i  #r  ««rvie««  «ri4  tJei«  •aI'^s;* 
is  ohowB  bjr  the  f»et  that  hie  ««nrio»«  toidi^r  tii»  «oitir*et 
v*r^  for  &  p«:*riod  of  fiTi^  ymir*  »mA  his  •o<»<i^I«4  wmr^itifion 
»«,«  to   contittuo  "during  the  lif«  of  «a  M  ]^t«Bi»*  sind  who 
pagrikble  to   c^aplainant.  ^hi;;  h^iro.  cxocrutoro,  iMbaiaistrft* 
ter»  «nd  «\o»isns,'*     Tho««   OM^lecione  ««iild  not  hav^  be»n 
iftf footed  10  Any  sjuMinor  if  ««gti^l«in»nt  iuxA  n#v«r  j^ob«  to 
jtork  for  def«E^aat  At  all*      Hi^t  Uiie  psna^raph  «rs8  «  pon* 
aXtjr  providing  for  8  forf«itur«!  ttiitaite  of  no  dou^t.     It  ia 
•quHilx  el«»r  that  if   e^sspXRimmt  did  on  tor  thfi  «i«»ploy 
•  f  ^crfondftnt  UBU^^r  hii»  dontrn^ot  and  thim  ooam^t  a  ltr<»ft«{i&  tm 
to   th*»   e«5.|kl«y£!3^nt ,   t)ic  r«oultini5  daaago©  oeuXd  \>«*  moo'^rtetiiaN- 
ed.        It  is  further  *viii*:rtt  froai  t.hie  r^txtr^t   tlmi  «v«ii 
ooneXdf^ring   i30aiil«inftnt*j;>   «fSoioyKj^nt  whisth  is  licr«?  Inrclv^vd, 
luft  ooMing;  withiji  tl^*>  cont^-aet,  imd  hie  I'^r.viac  4of«md-'s.nt  as 
«t  br'*ach  of   it,    th«?r«*  ha«  Veen  no  4«(»»g*  r^iSHltiii^  to   th*» 
dof«nitent*     At  le#.ftt   tlw  r««»rd   dl«clos9s  nono*      Oa<i*^r  ausii 
olreono tan^f^e  tH«r«r  e»e1i«  no  forfoitiuro  of  oa«plain<tnt*o 
rl^ta  t»  hi«.  90^si£»iettiORfli  uad«r   thf   oontrttot.     i'ojaoroy*© 
2<|,    Jur.   Vol.    I,   «e<3,    331;    s«»o.   43s^, 

Deftomlant   oontonu  th&t   ooMpltiiruuit  IhmI  «  omplcto 
and  ttdoquato  r(ta««4y  «tt  1a«  &nd  for   that   rra^t^n  it   «»»  prope«^r 
to  diiustioo  hl«  bill,      Strfcndant  woJLyed  tJmt  siueetieu  by  plmulm 
ing;  sno  soit^;  to   trifcl  on  the  »«rit«  in  the  triaa  <soart  sad 


MM 
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«w»)«i  rRi.»«  i\.   "o-ff.     ;''.aOef  X;  ^'<3K«<»<».  81   ill.  ft^'^'^j  iL»tiOut  y,^ 
5£0l£,  41   iU.   447}    ^^-^yroru  Xi,  f;,?,^,^i.   U9   111.   »7I, 
Furth«XTOttr«,   »•  «r«  of   th«  opinion   ^i^.t  tJi<^  bill  ,|»r<?»»sfnt« 
«  Baiter  suitnblt*  for  4»quitabl«  Juri»<iie1ilo»  antl  «»   t» 
whioh  oosiplainittnt  w«ul<l  not    h^v«'   h  full   and  8d«qu«t« 
rm»m4^  m%  law.      ^wn  qtsna  an^^  tpy  i?o.   y..  2MBli&*  ^'^   *11» 

s^s  aifayisyi  m.  ^ftUfix.  Mi*  I2&JU  ift.  ilt£^tta*  ^<»  ^^^*  ^^s 
im  111.  Ml. 

»>l«d  ))3r  d«fto<tAnt,      It  i«  Mild  thnt  ttfi^r  th«  «rg«ifiiisflttioil 
•f  the  «l«f<m4ikiti  oorporntlQa,  «hll«   oomplAl omaI  «iu»  mppt^Pm 
•ntXy  ft{ia«»<avorlng  to  pro»it«  it»  \3««t  liit'«r««i«  sua  d«  wh&t 
to  «»ttl4  t«  luring*  «tl»oui  th^   aonsturmMiion  of  i^uri^  a  «i»tr«at 
vltli  tlift  H«7)iln«;ton  or  •ot«#  ii«iil«dr  •aouMinQr  a«  %lm  p«iTti<!'9 
ia  lnt«i>i'«ftt  ««(^«a   to  imT«  in  isiad,  ho  m%  tu«  sami  t&m* 
«nc*4C*A  1»  a©rr«»pon5-Jcno«  with  »iBV<»r«l   r«j)ir'^8!^nt,»tiir»B  ef  th« 
ft«ninetoiiaoaq;>ftny  ^Itii  th«  »p  «r«(it  ikurpos*  «f  e^ttiiig  control 
•f  %|M  4«f«Mtiant  cM)rp«?.r«tio?!  tlurough  Kt^a*;   purohoeftf    an4   t>ui» 
of  th«a4<iin4i  igm.9hin«  whl«>i  th«»/  hn4  jj^rfwateis,     'i^rr-  thwK« 
«»fi%«»tlonA  tru«,  w«  fail  t©  »«»  h©  /   th«y  ofjulti  itffoot 
tlM  oonoiructitm  of  ili«  iMiiitraot  of  ^>«<>t«»ab«r  S3,  ItOft 
•r  th«  Q«t«»tloii  of  eo»plA^ifmnt*6  rightt^  un<s«r  th&t  auntrnot. 
But  fujrthwr,  %r«  fla<I  »uffl<ii«nt  la  th»  r«9or6  to   eho»   t>mt 
tlwtro  wftt  nothing  imprcpttr  in  oo«M>laiitttitt*»  ootlvitl<9ii  alcji^ 
iliio  lifsfi.      It  a.})-i>fnaFB   thnt  h  br««Jt  of  «««•*  Ie4ii4  oo?Jurr»«i 
liotwoon  :Mftv«ti0  ana  Liohnidt  imA  m  mrparatittn  tight  r«»ult«(i* 
Xt  miultf  »««M  wnilroXjr  proper  for  ooa^Aimuit  or  ajsgr  othor 
Int^'reBtted  p»rt.^    io  «nd«ftror  to  Avoid  dfiottruotion  of  the 
and  all   Its  prooiitfot*  %>««H»tt««  of  a  fight  b«iw««B 


•*a* 


j*Msv>i0%m0^t> 


In  huyiits  out  on«?  or  th»  oth«fr  or  both  of   lhf»  WB.rritm  fstctioit* 
luaa  th«t  h»  »heul<i  •n<i«iaT«3r  t<    int^r'^et  thf>  H«e%i»||^tAn  ao«i^«tgr 
in  Bttoh  *  <so»ur«»  woulU  B?^*'ny,   un'i(»r  tw   airmm*%,«Lne«>n ,  twth 
proper  itn^^  ni%turnX.      U  r^-^r-.e  that  iSnhMtiii  fliMlly  »©l«i  ©ut 
all  hl»  ii«t*i:«»»t  to   !i;:b«»rt».      In  »\W  «|»iiii<m  th*^   ohnrj-re 
thmt  ««'.»plain«nt  d-f?«*rt«»c^   thw  a-sfwndant  at  «i  oritioftl  i>eri»4 
aa4  in  an  •ffori  to  *ii«ape  frera  wfet  h»  thcuf^ht  w»ft  a  emV- 
iag  afeklp  i*  irqual  1/  unfounded.      In  mnkitiR  i^c^tl  during  ih« 
«o»(mll<»4  ft  rot  varied  of   th*  Bwmington    ;©ntjraat,  «l«f?>r44fer«t 
w»«  not  obiigffU   **o  «8all  ft  laru«  nuxVifr  of  rt«oiiin«^i».      If   th«»y 
aeld  *o  fow  ae  5iv'  (unA   thfuy  prtiwd  sntiofactor^   tiout  tiuu  all 
that  «a«  raqulrod,      Complai tmni  i«^0tifi»d  ihuX   ttia  work  ho 
iwd  4oa«  up   to   %h^   t.mo  h«  i^ft  h&.4i  owtablishod  tlii«  addling 
»a«hin<^   to   thit'  «^ti»f action  of   Urn  Haaingion  CoMpanj^'*     t\ut% 
t«'»ti»io!n/  if-  n&X  o«ntradiot«4*     It  i&  rath«r  ocnrolGK>ra(e4  Vgr 
th©  fa  at   XiMtii   tit*?  H«?airmton    Jompary  haa  o<»v»r  e.et«<i  umier  tha 
•ansallation  proTieion»  of  its  oentxwet  Mtn  xh^  a'!f<^mmnt 
Vtti  )iaa  p«]r»»itta4  tha  oontraat  te   b«   Qontinuod  in  *'ff««»i  <k>i« 
to   tho  pr«^8<?a<    U»9« 

Tl»a  r«o«yd  oijo-^e   trial   th*?   ^jarti^^R  stipulated  «ui<l 
ag;ra«4  th^t  aftor  tUt-^  <i^?lt!^en  of   %hf   trial  oourt  upon  t^a 
lbiat«r*e  raport,   tha^  «pc;;til<t  Hf^rtyi^  a*   tv  tha  praaiaa  amount 
•  f  sal»r  Biada  iiy  tha  i!j«f«*ndf*nt  an4   ttet  if  an  ttiir«tsi«»<»nt  nouid 
net  Va  roaohad  on  th<^t  nu<»<'ticn  an  aooauntiim  alwuld  th«n  ba 
had. 

For    th<*  r^aaona  w«  imvi?  givan,    th«   iia-jr^*  of    X'i-vk 
Oiranit  Court  i:^   c^.f^rvt^ii  «sinu   X'h^    causa  in   ranamtatt   tu>   tfmt 
oourt  aitii  4iraetioae   t&   on  tor  a  aaorfn   r&r  aoiOjjIainant  for 
mvaah  an  aisount  a»  mi^  1»a  a^w^d  upon  b^   tu<!  jpiartino  und^r 
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tk«ir  »UpuiaW©n  aboT«  F^ffurrm^   to  ©r  in  aefauli  tf  Wk^ 

ft«ar«#ra«»nt,   that,   th«  awtt'-^r  fef  r«^f«rr«<l.  to   th*»   '?ais>t#r  fcr  th« 
pttrpORR  of  pr»o«*>dlng  wiit;  th*^  ?t«3ount.tw«  «.k  .j>rt^y«^,    for. 

mrmmn  mn  wmjmmBm 


864  •  '^4191 

\ 


Appellee, 


^CAVATORS   TmaHO  OOm. 
a   aorpor&ti&rvt 

ik>pellant* 


MUSICI^AL    'JO'  RT 

0?   CSflCAGO. 


214I.A.  638 
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Kfl.  justice  THCMSCH  delivered  the  o,.'inioa  of 


the  CO  irt. 


Thi«  was  «n  aotion  9f   the    foiirth   oIpbp,    in  the 
Municipal   aourt  of   a}iic!ago,  rrhercin  the;   plaintiff,  Arthur 
Wade  sought   to   recover   dft^aAgee  frora  tlie  Blome  nnd   i}in«k 
Coaipany  and    trtf    aefcndant  lillxoavato ra   Temiing    i/OApanj. 
iXiring  the  progr«°BB  of   thn   trial   £h«   former  oumpan/  wfia 
dlenalBBea  out  of   the    cwRe,      The  Jury  found  the   leeueB 
for  the  plaintiff  and  spr.ef??/'d  hie  danageo  at   th«    j?uei  of 
|3CC,      Thw    cjourt  en t- red  jude'if*nt    for  that  amount  from 
vhich  the   aefendant  haa   fx^^,)^ri.lea, 

The  plaintiff  vrae   tJtff   own^r  of  a  Vftfaii  and  a 
team  of  horees,   with  which  h<^  wps   engaged   in  hauling  dirt 
from  the  Blo}a«*3inek  aor^puny'R  j^rTniees   to   a  disposal   ct«» 
tlon  operated  by   the   defendant.      This   dispoaal    otation 
ooneieted  of  a  Touilding  about  iCf   feet  long,   built  over 
two  railroad  traoice.      IXirap    cftre    to   receive   the  dirt  to   be 
dispoa'^d  of  were  run  into   the  building  on  thrrse  railroad 
traoks.      'ihe  waf^ono,    suciT  a«    th«»  one  operated  by  the  plain- 
tiff,  were  driven   into   thf  building  on  to  a  floor  looated 


abev*  thft  dump   cars,   and  thft  cGwt^rlAl  to  h^   dirspoe^-vt  of  v»u 
then  duM|ittd  from  th<>  rffmentf  drt«n  through  thlfi  floor  Into 
th«    aare,      A^ve  »ach  of  th^   railrtsad  trmoke  rts'f wrrwu   to   ana 
in  or  upon  th^  floor  wn  to   isphioh  %}m  w^'.gcni*  w-stt  tirlT«»n,    th'-r*? 
««r«  two   !*b«AMa  »«  plani*<l    frnt    ihr  wh*»**l«  of  t?v-'  ■wngon©   in 
vhic^  ttv*  dirt  to  bo  (lisp08e(.i  of  who  broug>it,  would  run   in 
th«  grooTtsB  fona*<i  by   tris*  i»b€»ftja«.     B»ii»«ioo  tiiece  I«»b«?r*iraa 
holpft  wfflre  Qit  in  the  floor  thraugh  whi^h  the  dirt  waa  dunip^d 
Into   tht  nttrn  b«lo«,     Th«»»«  >}ol«it  wmrvi  about  3  feet  In  length 
And  oxtwidPtl  th<?  full  width  of  the  diotano'-  between  th« 
parrall<?l  I«b««me.     Th«  hol«f»  vf?rc    ^cirvrf^a  with  «lld«« 
built  of  2  inch  boardo,   th?"   Bli4<*»  b«iing  of  i>uffiai<?iit 
Iftngtlt  to    «.v#r  th«  hol^Ms  and    th«  sitieo  of   th«   slides  fitted 
ol08«  to   tUf  c:i<:i«":K  of   v.\f  i^b®«tK«.      in  disposing  of  th^  <liri 
throu4$h  aeyr  of  tneee  aol?":.   Uw  pPftotloe  was   to  hnre  tiit  hols 
ontirely  ooT«r«d  by  ita  slide  and  the  Wftgon  containing  thft 
dirt  to  b«  dispoet^d  of  wj^»   driven  in  throuijh  en'^  end  of  the 
building  fO    that  the  whssl*  '«oul4  mov«?  along   th«  jcroovfts 
la  the  I»b««Eas  and  nft«r  th<    driver  iv. (i  ;  riT'r'»n  hte   tsaus 
to   th*f  point  that  would  bring  th^-  body  of  hie   #a»Ton  dir(*otly 
OTer   th«?  hol«  2m  would  ooKfi   to  ®   fitop,  wh«»reupon  «sapl©y««s 
•f  th«^  defendant,  would  mows  ths  nlids,    oavfxrir^  *!»«  hols, 
bn<dc  und^pr  thf^  ri?mr  of  the  wagon,   thuB  opsning  the  hole   to 
its  full   «xtftnt  and   th«   oontsnts  of  th#  wagon  woula   then 
be  droppsd  through  th©  ^j©l*»  into   th<»  d«sip  oars  after  wMoh 
thft  slid«  or  oov«r  would  he  moTod  baek  intc    plaof  o¥«?r   th« 
hole  tts   th«   "rtf^on  drov^^  on  out  of   th#  way.      yh«>ro  -s?  s  a  dri* 
▼lo«  d«'eoribed  in  thf    teotlifsony  as   a  *t«ii   pieoe",   wpparently 
desifejned   to  k««p  th<r  slide  or    oovrr  in  plaow  until    th«jy  wer« 
rendy  to  nov«  it  back  from  thr  hole. 


< 
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Cn   the  daj    in  question   th*  plaintiff   in  hauling 
a  load  of  dirt  into   the  dinposal   tstation,   drove  >iiB   team 
into    thf  north  end  of   thr  building  and  along  tiw  west  pair 
of  I-beaias   in  th*?  floor  ond  rsi   he  oame    to   th<'-  »lid©  or 
covpr  of  onf  of   th'-"   fl«TPral   holer   •s«"iieh  were  located  between 
that   let  of  l-bi»ara8,    one  of  his  horn^f  partly  fell   down 
through  the  hol«  bo   t>iat  hit?  hind  fee»t  r^eted  in  a  partly 
filled  dump  cnr  below,  while  his  fore  feet  r«fnain«d  on  the 
floor  above.      After  thic  had  occurred   the  horse  plunged 
about   consiUfrably  snU   wa©  not  extrlcateO   fi'om  tlxis  poei- 
until  after  th*?  f ire- d ©par tra«nt  hr^d  responded   to  a  call 
and  renci«retl  its  aaeietance.      The  plaintiff  B0UK>tt   to  re- 
cover for    the   dsoRogeH  he   olaiiaeu    to    have   suffered  by  reason 
ef  the  expense  to  wiiich  he  >mA  put  in  oaring  for  his  injured 
horse  and    the  loee  in  t'nf  value  of   thr  horse,    claimed   to 
have  resulted  from  his   in,juri«»R, 

In  urging   that    t>i«^  Judgirtsnt   bf    rcvf*rsed,   df?fendsnt 
contends   that    the   Rtatoment  of   claiia  (iopi?   not   Bt^,te  a   cause 
of  action  in  that   it  dof  o  not  allege  any  fact  or  ciroxna- 
ctanoes  showing  or  tendint;;  to  cJtow   that  th«»  defenriant  owed 
any  duty  to   the  plaintiff  or  hie  property  ©xcep  .   not   to   oorarait 
any  int'-ntional    injury  or  wrong  and   t^iat    r.o   f«r  an   the  state- 
i&ent  of   olaim  goea   it   does  not  appear   thfit   thp   ylaintiff  was 
on  the  defendant's  premit;e8  by  any  invitation  of  the  defend* 
ant,   either  expreased  or   implied  but    that  he  v*as   thr  re  merely 
ae  a  liceneee.      In   hit;    sstatiaent  of   claira   the  plaintiff  urges 
that  "one  of  hir,  horses  tripped  and  fell   into    the  opening  and 
cavity  above  mentioned  en  acootint  of  the  defective  misplaoe* 
ment,   operation  and   condition  of   th«:   trap  door  located  above 
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b»iu»,r 
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-ii;^  iv» 


aKcoI. 


••voUij  a«»4}ii-ai  t^jb  ij^ij 


9mlA  Ci^wrtlnc   in   th<^    tlQor  ov^r  nrhioli  maid    %T»p  d«Hiy  MMl.  «|MHII» 
last   ti**»  >*or»i»«  tmd  w*^n  ^s^-'r*  i!f«i»iK  Ayl"»«n,**      it  it   ©on* 
t<^iitf«(i  ihnit  thin  aa.l«j£ail«»n  is  ineuffioi^^ni  in  ih^t  ii  doo» 
not  «Y«jr  that  di*f«n<i»«t  ^«b  guilty  mf  n«gl i^i^  n-s'^ »  nor  do*'-* 
it  »t'it«  mnjf  fa^tft  or  Qlrouu«tani3«s  MLprm  which  suaH  xi«f$Ii« 
ll«a««  mm  b#  pr<«diimt«d  or   timt  thn  ti»  f  ^miant  knew  or  CK^uid, 
)qr  tii«  «x«r«iH«i  of  erdinitry   wir*  lu&vt'  known,  of   th>    «i.lirg«d 
4«f«otiT<*  piao«m»«tut  smd  o^«i>«ti0fi  mmi  (son^itizn  of  th^  trfip 
<i»or« 

Whatever  lai^^ht  'b«'   s'-ilti  «»   tc   tn^  fit«««««i|jf  of 
fcottiaii  forth  hie   aXni::^  ahu  st^btisig  hin   oa\Aam  of  action  with 
fprwat^f  |»«ril«ulsirlt3r  ^y  l»0lw4t«ir  *^<»  «li?Hi**nt^  T>^f'-rTm^  to 
In  hi»  fDtjit«Ma«ttt  of  di»iisk,  the  ^:!i%i»«»  hAVinci:  ^«>*^n  tri«4  tmd 
tlws  r«(aor4  lfei«for<»  ufi  iil»oifiiig  t>w  1»J5U«  of  whether  thp  plain- 
tiff urais  tti^on  th*»   durf  ^nflattt'li  pr«R*i.e«e  aw  «  tt«;*   li,3<m8«i«} 
or  b^'  th«  4«fim4«nt*«  invittitioa  im4  Xh  TvfQfut  «miitl«d  to  an 
el»acrvAn«^  of  %tie  u^mxl  duti««t  oa  tho  5i«jrt  of  tb*  aef  ®K-.'u;ait, 
anti   ai».e  th^r.  iiitm«>  of  ^^twtli'^r  tlio  d^fotKinot*   throu^gh  its 
mmrfifntM,  mto  guilty  of  any  ii«i;Xig«m««  oauoing  or  proxi£i«itely 
ooatriWtin^t;  to   itw  it»jury*  w«r«?  |»r«>»«at«tci  to   Ui«>  jury,  i-nc;! 
•vitfen'.?^  on  tbooo  subjv^ots  having  b«<m  eutMaittoa,  >iy  th(» 
putrtioA*   to  thR  juryt  wf*  t»iil  not  r«v«'ra«  th«'^  JuUipacmt  for 
tbe  puryoso  of  letting  tu<i  ,;>arii«t8  ralKi*  in  «*  ssor*"  f^n-ml  mkjt$ 
ittiiu«>c  of  T*hi!3k  th«y  imvfl  «3.r"»ay  had  tta*?  b«n<»fll  ef  k   fail 
triai.     IaLm»  iu  ii.:ajSa£»  ^'8fi  ^i^*   3**» 

•icif  ."niiiwit  further  cc-nt^nass  iiit»»t  Ut»  j^iaitttijff 
foliod  to  proY«  jw»^  iiefoijtiir*  ^l©,oftK-«mt,  op«»r«titJR  or   (3t!o4i» 
tioa  of  th<^   trap  4oor,   a«  «JLl«i4<!»4  in  hio  «itnt«!a#nl  of   caai'.'s 
or  ajr)>   t3«siiis«naf(  oa  Hio  p^rt  wki^sh  would  eniitlo  hia  to 
recover  for   ihn  injuriett  rn'}niyt«fd  Vy  ^»A«  it»r$i9,      A  ol««« 
oxwainotioq  of  tho  v^«mv4  rorotiiit  ooaa*  #yi4«iio«  en  Umt  ^oint^ 


mi^» 
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the*  plf^Antlff  tejstlfji'inij;  that  as  Im  UroTis  in  tw    iha  'Uf*m^ 
aftt^id  4.Xnpa»nl  Rt^tion  f>,n-d  &pptOdiCh»A  llat  plid*  ox-  trap  doer 
in  qu^stiofi.   It  R*»'..©4    to   ij»»  cdl   ri||ht  but   that  wh^^n  hit?. 
Jifljcfttt  »»iJt  ^own,    th''   irw.,3  do^js-  ...c,.v«4  eTf»r   i«   fa**  «««% 
{«iU.ch  iNial4  b©  t;h»  plaintiff* «»  left)    maeui^h  u,   l^t  ti5« 
hormm  fall   in.     H<»  furtH<i'r  i««'tlfi«d  on  ero»)$   «^x«&s%ln»» 
tien,   that  hi»  i*oir««  w«4lit«a  OT«r  th^  tr«p  4«>or  witli  hiR 
front  f«9i  !>i.nti  lylMm  it   nn.-m  to   t.b»  hind  legs,  '*%1S0  4k»or 
«»nt  on  on«  «tld«»  fron^   th<^  w««t  eide  to   th«  eaat,  iy»i  <»wn 
ha  w«ai*.     AW   t«   tiilff'   traja  4e»r  tl!*«  plaiintiff  fiwrthvr  t*?eti» 
fi«4  on  are-en  aximination,   "I  rfid  «iftt  ^xawiin^  «hatH«r  it 
w««  in  tii«  grocnrae  or  net.      It  "w.-ii  lading  c^n  %0|>.     Tli«r« 
■isbt  "bo  iiirt  un4<$rneath  »  *  *     it  «erav  n©t  in  thf  grooY<i« 
ill«r«  ♦  *  «   i    f3ouicj  not  t«ll  y&u  '*h#»t3te»iP  th«s  door  flttir4 
iiwi  «roov«e  or  mot.     0h«  van  la^in«  en  the  tajt  of  t}5«  tmp 
a«d  I  droTO  on  %h"-r^.  axid  I  hit  th«  4e>or,   the  l^rno  hit  it, 
mmA  fall  in."     Tha  ^vld^new*  «>»<>«« li   ihnt,  thi»  tr».ji  door  mov««l 

haok  nn(i  forth,  horizontally*   in  fsroov^e  femo«t  hjr  t3'i«  I*homms, 

in 

and  ttwtt  a.ft«r  a  wagon  wa«|»Ji»laee     oyer  tH<^  trap,  on»?  oi"  iltio 
<l»fTOdvWt»»  «ya,ijtloy«»«  wot4.i4  lift  wi?  t^j^-  tail  piaeo  titi»»t  wa» 
dwfeifiitod  to   ;iOl4  tha  trap  Uoer  in  ylaoa  ana  pull   it  hack  along 
tha  «rooT«»     o   th>t  th»  load  oo^dd  ho  dumpad.       u#  of  tha 
lplaintiff*»  witn«?©a«»g,   wao  '^.^^-a  also  a  t««K»«t«r  w.h©  had  oO'ja- 
oton  to  fratjuaat  thio  dif>^eBftl   station,  hm   t>*e  -.'slaintiff  did, 
tantifieid   thf*t   th     topo  of  th»  flanKO*  of   th«   I-beaMO  ^i^Jsieh 
w<?r«?  d»s»iga*»v\  lo  hold  tlv*  trap  dear*   in  f>lae« ,  ^*n-e  aT;»out 
lovol  wlt)i  %ht^  trmfi  do<>r,»  just  about  onou^h  to   fcOr^p  the 
door  in  th-v^,"     Anothor  t<Mu»»i«r  who  «mui  driving  about  10 
fa«t  behind   the  s»latatiff  at   th-    tiaio  of  th*?  ac-sttJ^nt,   t«»tify* 
ing  fo/-  th^  plaintiff  oftid     n  ores o«ejKj»«ln4Kt ion  tivit  h«  ouj^iMisad 


aor^jn 


.6- 
th'^^   Blid«   in  queetlon  jumped   back  or   EXippeti  back  when    tlia 
plaintiff  drove  in.     The   defendant  subraltt'^d  t^'fitiaony   tlmt 
the  trap  door  and   th**  grooT<?B  w^rr  all  in  c-^co   condition 
an  occupying  their  prop^^r  position.      They  g.-sve   fseyeral   <»x« 
j^Xaaat^OAft  of  the  accident.      One  ^cOaimi,   the   d^feno ant's 
forenmn  at   th<^  dis-^poeal   etation  testified   that  at   the 
j^oint  wh«*rf»  the  watsons  drire  on  to   the  groovep   forn'?ci  by 
the  I-b«anp   th' re  was  r  block  whi  nh  served  as  a  guide   to 
the  wagon  anu  -^hich  would   c?iuee  the  tiheele   tc  move  in  to   the 
grooves  if  the  wagon  wfts  not  driven  in  ther?'  exactly  end 
that  on  the  oooaaion  in  queetlon  the  plaintiff  turned   too 
short  BO   that  th«  wheel  of  the  wai^on    oaxae  in  contact  with 
this  block  as  he  approached   the  grooves  and   that  as  hie 
hind  wheol  waa  oeraping  along  thr  block  thus  increaeing 
the  pull  neceesary  to   bring  the  wagon  into  the  grooves, 
thf»  horeo  in  question  waa  oyer  the  trap  door  and  that   in 
patting  thfi   extra  pull   on  to    th<'  load,   the   horse  Bhov«d 
the  trap  door  back  with  iiis  hind  feet,   thus   causing  the 
opening  into  whi^h  he   then  fell,      while  the  wilneen  do?! 
not  describe   this  fully,  hin   stiiteiaento  aro  subetantially 
to   the   effect  we  h^^ve  stated.      The  eame  witneop   further 
along  in  hlo  teeti/nony  stateu   ttet    th«  lioroe  tripped  and 
•fell  over  hie  left  hind  foot"  wh«'   eupon  the   trap  door 
olid  straight  back   in  the   groove.      Another  witness,   one 
Sakls,    working  for    the   d'-f enfant  ot    thfi   disposal    station 
as  a  laborer,   said   that  the  wagon  did  not   do   nrjy thing  to 
oauee   the  a  cold  put,   but    that   the  horss^s   shoe  v?.iS5  loose 
and   that  as   the  plaintiff  drove  over   the  trnp  door,    "the 
shoe   sticks  out,   with  a  nail,    that   little   thing   t)iat   eticice 
up   (presumably  th<^    tail  piece)    awl   oau^jht    in   ihat  aail   jmd 
pulled   that  door,    th*"^   rllde,  and    i/ad»  let  his  lin<^J5  loose 


JtJ-^s;. 


^ij 


-7« 

anu  iis  jumped  off  the  ^nr,on   to   try  to   stoy  :;nd   the   t«Rm 
««nt  on  of'    thRraeelT'-vE,"   anc    it,."   hor««  went,  into    the   hole. 
Vrem  thie  tecti'.iony   thf  Jury   eewxis  to   have  reached    th*     ccn- 
oXueion,   «it.her  that  the   t«.il  pice-  xmn  out  of  poiRition,   per- 
aitting  th:    trap  door   to   Klide  hr;.dk  r»  thf  pull   ©xerteti  hy  the 
t«ran  Wtts  brought  t^n  bf;;»r  en   th'«  trap  door   I'uelf,  or   th^t 
It  wrtB   nat   in  ite  proper  pifition  'bfitv9'«f-'n   thp  flarf^er,    tiiue 
|^«rtnit^l;)£;  it   to   skid   sia^jwi^-vs   !,«/]    trmt    ill  either  of   theB« 
eventa   th^*   condition  w»r  du«  to   the  negligen'***  of   the  U-r^fend- 
ant'e   sr^rvants  •avhoe*  duty  it  vraB   to    «»«»   that    the  door  vnkB 
final/  in  piste     Tsetween   th<»   flnnges  of  thf  X-beAtttct  nno'   that 
thf»   t»il   pieoe   sfsit-  df»«n   gc   ar    to   hold  tiie    trap  door  neoure- 
ly  in  poeition  over   the  hcle,  until   th«'  time   eajra«!'  to    slid© 
It  baolc  i"or  the  dujapine  of  th<"   load;   and   tkat  t}i«?refore   the 
injuries   to    th^>  horo©  were   duf  to    th  *?  ••d'*f  wctiv*  plaftem^nt, 
operation  and    ooadition  of   the  trap   door"   as  sillcged    in  the 
tEt&tesient  of    slaiin,      'if«i   are  unablo   to    seo  from  our   «x«mina» 
tion  of   t>io   reooru   tlmt    thiu   find  .trig  isi   agnlnst    the  aanl- 
fejst  weight  of   the  evidence. 

For   the   rRRBOns   sitatcd,    th  r  jtid^:- -c", t  of   t^n?     unioiiinl 
Court  ie  affinaed. 


at?  -   it4S04 


k 


cjixaAiio  ■::ii|r  E^'iLvAr- 


tm,  ^nsi^ir^ 
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iYwr«NJ    thft  GfJiniofi  ^f 


th<¥    OOurt* 


TbA«  i»  an  aj^p<m3.  ^  th#  «i«f  indent  fr(»a  e.  Ju4|(» 

thiu  ».^%Xon  to  r«:<M>Tftr  «jiam»jsa«»  r^tsattlciji  frc.:;  the  ^^&th 
of  <lttfr  hiiui)M.t34  folipwinK;  «  <i«XIl«l&f»  b«tw«9n  cu«  of 

Tl3«  »oai(i<?nt  oo<!urr<94  on  3&t^  i^irirvol,  tn  um  cit^ 

e«atioii  «f  Lft  r.«lXft  »%re«t  nitd  M&%h  iitr«»t»   the  X«it«7  In 
«rocs*4  iQr  th«  <»l'"Vat«a  iraiakft  wf  th«  H«i«^  Xmliuiul  /iikilv««i4 
(MKl  thfip  roadini^  of  ;^£th  i»tre«»t  i«t  «l«pr«N8f>«i  at  tMs  pcXat« 
U»»  4^'9lin@  «attt«&rd  on  36 tb  «ir9«t  1i«|{i.aaiiig  ekt  %h«  «4»«t 
iii«bt  •f  Xiii  a&lld  fttre^t*     Tte«r«  is  ^«  t«ftn&/  foct  allcgr  raa« 
aiHf  yiun»ll«X  with  «i«3<l  Xtt«i«4tXat«X/  »««t  «f   %htf  He  ale  XftXiuHi 
ri^nt  of  ««y«  OjHtnXuff  Xnto  U%«  ftouth  •itia  of  ;^^!>  Btr««»t* 


•a* 
«■«  a   UxtQk  buildiii^  ab<?u%  £5  loiet  «ri4«  *lMl  90  ficoit  long 

tldft  of   lh*f  (*IX«;r  «o   th«  i^outh  «f  «^<3ii  th^r*  wan  a  Xln*  of 
1»lll  l»0i«2^da>,  «xt#itdlim  alcn^  tinti  «••%  fti(tl«  of  t,Ju«  aXl«gr* 

%h*  iiieutj%  Qid«  of  Mth  ftij-««t  ti»«r«  was  «.i30th#r  WiXiiitifi 
•f  iwmum  m&«t%rvL9%XiiUt  fklao  «,lM)ut  S9  foot  wi4«» 

«Mp^>latf  it  to  th^  'm\m%9'y,     H«  «iat«<t  ftn  )}oakk#«por  ajnd  imil* 
W9m6k  r»t«»  «3il««4c  sjmI  Ismi  nloo  womi  4&in»uis4  mul  «ur4«4  tt^  th« 
«»»i  Ma4  Xook»cl  stflUfr  %h^  %mam»     Gmm  ^Mwvon  Imd  )io«n  <r»» 

i;slojr«<l  a®  oi  4«a)«s«>%or  by  La.n4b«irg  »  dagf 'or  'two  pr«vi«uo  to 
t.iH«  «iigr  of  t)3i«  aa9ia«ttt  ^ma  {>n  Uio  c»oasM»i#it  in  {^u««43tion 
E«jriiolds  «m6  tt«nt  out  tulth  )lan<»oa  to  »hoi»  Mm  wMcrw  &o  ^« 
L«n«ibffyu'«!j  bam  w«^a  -.a  th«i  s*Xl^ir  »i>oit«  jrof«rF#4  tOt  »<»»« 
distant^  »c.  .ith  of  35ih  ®tr«-«t,      ifea^ois  aiKl  ii!l«;3mial ?^«  fttwifiM 
fff«ia  this  bibihwitikst  o  IfiOpjiO  ontptir  mmur^  iwtt^':»  attu  en.  trnmi  of 
Iwrooi  '<3ii»t  |>x«o@o4o4  »ortk.-lii  %hAn  uXl«^  to  Mih  ntv^^t*     Th«£'0 
WMi  «  •Xig.l^t  d«alin«  i^ii  th«  taX4^,  2««i41n>g  aajrooo  tiMi  oitlowailc 
«»  ikm  mu%kL  eisi^  of  35 U*  «tr««t  ana  ao«?n  t«  ih«  i**v®i  of 
3Stli  atr«»t  i<o«hd.«eaj|f  &%  H^mX.  point*     A»  ik<?y  ^»s««««»d«4  out 

illt<^  30th  tttx'Ottt  Hausuioii  wim  ^tlfimtt*     ti^W  ^^^nt  «ii.r<:9atijr 
oorooa  3i>th  »ir««t  toward  ih^  smrtik  vi>9^im^$  ikpj^«.r«iatljr  ia« 
tonaing  to  tmrm  wimt  oiong  3SiJ»  otrooi.     ^ys  tlsu^  4i(si  00 »  tlui 
ondr  in  qtiootioii  «s>i)re&ol9MN^  fxoss  t^  vrostt*  9o«adri«;  do«ai  Ujui» 
inaXiao  ioat^iag  u»iJ.«!>r  thfi  i-oilro«ut  «X<^vaii(»a«     it  mui  <m 
014  ^t/X«»  aj^on,  QU''.'uiattr  oor  <4bout  dC^  foot  iit  Xoagth.  .|»rei»oX,io4 
by  oXootTioii^,     tk<}  mr  struck  the  wagon*  t£i«  oodatoar  «f  tit* 
front  iiuil^bofiunl  mminft  in  ao»tacjt  witin  tu^^^  w&^vn,  mm.  ,MuiiX»^ 


•3. 

vtatti  to  one  0i<i««  ?%t«  .k«ri»«r@  t«?c4a!t'»  ••p«.r»i«ti  fro^i  the  wajison 
but  %h4si  vm^^n  '*m»  aftt  CTdfrtuS'ti^a*  B&lh  men  c»n  th«  imgen  f«IX 
to  ih«  etJr«»«t»  l^ejmol<i«  sufl'^rin^  ify-dri«»  whiah  «eatu»«a  hi» 

tiMmH^tti*,  ^mton*  vme  mot  a  «{JLttt<»a«i.     H<i  tv,:<,:««.re   U^   iuiv<s  been 

(Miia  ho  ■*$$*  walkiBg  fliast  ta  i|.h«  eoatJft  Kia®  of  ^C»tj,.  is^r«?<.»t. 
Rt^il  saw  ih«  %««)£»  a«^i^«  o-^t  of   t&>i!  allejr  ^^na  uo«en  t2;i«  inali»» 

it««'R  th^  ii\t<«i^%   (Suur  a;t  tii»t  itee  but  i^e  iwi^rti  ll  oainin^  tie* 
bdf»i  M.si  ana  wi»«»  th^  ^i^r  |i»,ii$s«4  2ML»»   thr  froxit  wh#«}l«e  of  the 

niwg  o»,"     At  %M»  tisa^   ih«s  diatfewe*?  V«tTB««®«  'Wift  -mr  nud   tim 
w^jea  w»a  sn^cet  lZf$  faet*     Ti»«  i«&fs  a«*i«  out  «f  t«.«  r.li&jr  on 

■rii©  cjitX  *wa»  «<5!!SiA.jtg  d«*a  tla®  iis^i»«  j^y^tV  fast  -  -  -  h« 
wan  scia*?  v«»ry  fa»t.*     It  f544  m«'u   ^ms^C'  ils  ssp^wti  b«f©r« 
llM  a««iii«>at,  «n'4  Ult  th-iv  freot  rxia  of  Uw;   reiir  ■*^«<»1.  ef  ths 
wnkgon  tiBtfl  tllt'iMl  it  ever  to   tu*?  aortii  trsiatt.     Th«  aaf  »tojjp#<J 

c««  itill*x,  tnetiif^'ing  for  ih«  pitktniiff ,  «««;i4 
IM  nmM  driving  ««■  oit/  iu»lii  w^on  &n4  v»^&  ir:c.lleatiii«;  ftfthfin 
ia  %h»  aXl«Qf  not  ^&ir  trum  3>&th  «tr&t»t,     H<»  w«ub  fclXc^inj^ 

tJim^.     i?h«tt  th«/  g«t  t©  Uw  S»«tite«  ef  tit*  i»<3ai«««  a««i.«Jin^ 


L 


•4* 

Th*   car  «»»•  dourn  *a  pretty*  good  forow,*   nnd    th«  dxir^r 
k<i>vt  geln^  ri^hi  out  until   th$   s&r  got  «o   olo^*^  to   hlia  that 
1m»  ooultl  not  ^«l  o  ;t  of  ih^  w»^  »x%d  i'm   atkt  imu^nt   th<.>  hind 
•nd  of  the  w^on  *iii4  ovttohf^a  it  OT<»r   to  %h»  vooti»ovm«i 
trttok.      At   th«   tlsie   th«   car  hit  thi!^:  iwagon  the  wltn«a(»  oald  IM 
taaU  r<Kat}Jhi<ta   the  l(M»ttof:&  at  trot  lnoXin«  loaiiine  nut  of  th« 
all«qr  ftwi  i4i»  wfttfOtt  w*o  fjut   j?.Ti  3Sth  «itrR*st,     t)io   osir  k<*i>t 
oa  until   it  ^ot  on  tixtt  oth^r  »ivi^>  of   thr  viaduat.     He  l«ttor 
•Aic    that  uteon  t)i«   -s^r  iit«pp<«a  ite  rear  «B<i  w&e  12  er  16  f«ot 
£>«tt  tv»»  nll«y,     :fl«  til»o  aaid  thf^   tftsdft  imo  botwo^'^n  tho  aur1»» 
•tono  ftnd  th«    traeK  whon  HeynoX^u  rAinftd  hXv   ■{mn6.  toward 
tia#  ApproiioJ'iing  oar,      "!<*  etH«»ii  furt>wr  thist   «h#n  h*  flret 
•MT  th«   ««r  (trhioh  muet  haT«  ijof^n  ^'hf-u  )«•   rr^R.ah«d   th""   fjor* 
nor  of  tn«»  brt<&  l»ullding  fend  th*-  el !#•/),    it  was  ftlxjut  75 
fi»«!t  ©fi^et  of  L»i  Hfillfi  fitr6*?"t, 

<:n»  f>«br*»«,   t^fitifyln^f  fer  th^  plaintiff,   »>ii4 
hff  w?»»  «(&lkiiig  woet  on  th*?  north  Rid«  ol   35th  «tr«»et  nmmr 
th^  Bubiray.      H<»  »ftw  th-^  ntm^et    oar,    "running  faot**  and 
aottlng  dc^wn  th9  InQllnfi  halt  mty  ^ettiro«^n  Lr  OalXv  utr^'^t 
imd  t'M«  finuM  Wiltiin^s  about  75  f«<!t  west  of  the  rXX^j, 
and  »t   thflit   tia.*  th<»  front  •wh««l«  of   la^  ww^tcn  ^^r<'    m 
th«»  Oftst^und  tya«»k.      ?h«  r^nr  «tn<i  of    %h*^   oar  stoppod  about 
at  ttao  ontr«nd«>  of   Mm    {!-ubwit^« 

All  tH0e«  vitnttae^o  eaia  th<iy  ulu  not  htar  any 
b«ll  rung  by  the  tt»terMan  fmti  a^lno   Xlmt  Hctynolc^o  A^nd  )iiin6on 
■m9X«    fitting  up  straight  on  th^  "Neogcn   ©««t.      Ca«  of    them  Ia* 
<ii9at«4  by  l^iio  lovtissteny  t)£at  Hatmon  waa  h«Xclng   %h*f  linf»« 
la  th«  uttttRJk  way  rants  S»bro«  aai<a,   "ho  b»^  th^*  horooo  up*** 

tho  raaaalninji  eoourrong^^  ^itn^OFoa   for  th»  .>laln» 


v^ 


>rtd4    ItA 


ia.^tB-iis 


tiff  w#r«  Mr»«  iiirpvr  »m  ai»erg«  I{i»7t«i4»    1f«m»  ttUff«r 

•«id  aM  «ft«  )»%4i!idil>«  la  th*  »tr««%  At  tisA  touihirvat 
mrwfT  of  Miit  etr««t  axtd  ia  l$4tll«  atr^xi^tt,     ¥h«  et«jr  i» 
fliDKtIon  ^MMi&9d  h»r  &<^im  f^^t  bi»t  did  noi  ntojE;^*     A 
eeltred  n*a  ^usmMI^  <^'&  ^^^^  <>Ar  imk  it  w«nt  Ikgr.     At  iuix  tisM 
tlMk  ii«rs««i  ]Nk««4»  it«r«  «»miiiiE  l»ut  &f   tm  aU^jr  c;(nto  3&th 
•ttr««»t  %lv?  j»»r  w««  "nuar  Im  ii^Xl»  fttr^^t".     ^^.]%<»»  «itk;i»4li 
liow  far  Ui«  .hfta4»  of  Um'!  iit>r»»m  w^'Vfi  froa  iln«»  etr«i»'t  m^t 

tt^on  b«lti^  iM»)c«4  wh^r«  Uit«   front  pAi''v  @f  ih<»  »tr&«t  o&r 
1MMI  at  tii&t  tin«»  ek«  »aid,  *'<i;.b«ut  t<»»  f««t  fro&t  &]K]b«;  li«ra«at)*'" 
Wka  m&^i^  thj%t  th'->   oar  wojs  ga^iig  v«JQr  f«»t  «!^»<:^  tJtmt  it  4.14 
wm%  4li»«dc  its  «p«rtta  b#t««««i  liQ  ^:4g»,Il«i  »t2rf»«it  an4  th«  point  where 
it  e(»llisii«<l  wi%'h  %im  'm&sn'ni  it  hit  th9f  \»a(ak  •n4  of  th«  va^m, 
0lt«  iiliiO  mi.14.  »im  himitii  tm  b«rll  rung  an.  th«t  oar«     via  ero«8 
«Xfi^imitiGn  thi«i  -«ritne«t'.  »^\id  tim^t  in  te»tifiris^  o-t  a  finrmmr 
trial  Bhfi  »tBt«a  tltiit  thn  ««&«•  lm4.  fit<).i;>j^«<i  &t  l^  *mXXn  »tr«!*«it 
««&  oa«  mm  S3^%  en  imi  th&t  »lm  «Uil  not  ii;«t  en  th«  (»ia?  )mn> 
s;muigi«f  (»h«t  *di4»*t  iMted  to,**  <mt  w«itit(;i  te  to3(6  tli«  tt«9Et  oi»e* 
^he  »«ii42   tlr.i&  liors«i»  w«i!ri!!>  i^^ia...,  &%  m  scrt  cf  s$^  i&g»%r»%  ■m^-mn 
^af,  firui  WKit  tJteeau     Tiiis  «»«us  en  ai«i»«  «i»iu«ii}«iticn« 

Thff  <>m«r  witii»8»*  a^mrgA  Ba-rrvld*  wa»  ft  bojr  ateut 
18  ^«^»  014  <%t  tji«  tm«  of  ih«  f^aoi:j:«!%tf     li»  wimi  a<»liv»i^ 
ijag  »'.'i«Mi  nornine  n^ww^supfteu  ^^ml  tod  appirftAOltflMft  La  &all« 
«tr'9{»t  froM  tJott  w««t  wU  tH<;  r'&utli  ffido  of  35  th  lit  rent*     €s 
4irtet  «3Ui^'sii»»tioti  hM  maii.  Im  w&»  a.^out  S  f««t  w«r(»t  ttf 
2a  l^all*  «ltx^«»t  «IWMI  tl»e  ii««ia$ist  lta.pji«i»<iHl»     Wi  «««  tl»e 
t«Ml  IMUt   ««MEI»»   4i&«t    a»    it    »«»   a«^Si.i!S)i   ftUt   «kC    tl^r;    i%iliiy   Hll4 

at  ti**t  tiaM*  ihflr  fy&»t  ob<4  or   tk-^    fetr««t  ««.r  *»■»  ^feout  ».t 
%m  mmi  aiat  e^f  X4i  Cail«  »tr<Nei»     lg«  »«.«  a^racl«i»  rftia» 


•ISiiv; 


front  «»*i  ©f   U5»  «i3r««t  ««*■?  ws.«  «  little  j>a»i  -i-**.  £i«ll«  ' 

Ift  mU«a  an  hour  «ad  i^i  iM  «t&4  not  ti»ti««  a^jr  cj^on^  in 
th*  s^ffvird  vf  %Xi9!  (3u,y  bof9r«  It  Mt  %3ste  ^m&on,  utrikiati 

th«  rwttT  wfe««l  «a  the  left  nid-st*  UsDo^lng  th«  ws4^;«k  xtro-yt^. 
fl«i  %ha  tteiril-i  piii«f  ©f  t'}*^  tragik,     t:toi«  t^'iw.  ismss  ■..uwirijg  fet  «. 
»lMr  Wttlk.     <"»  oaN»»«  «3£«fsd.»j,t4<»B  this  ^«/  »«iii«i   t;u>  ^mr  la 
(lUAOtion  |Mi9e4»4  Mm  i»»ii(m  ila«  »«»  «ife<f~^t  &  .f*?«t  ivRat    ••  i'  ,L& 
Snaie  »tr««t,     »ii  «««  harrying  t©  d«Jiv«r  «  ^a»ar  l'«>iijp  or 
fiv«  '4««r8  »«>uth  c-f  ^&%ii  $ir««t  »m  th««  ««»t  rl(l«  O'f  1^ 
0.aJLl«  «trii»«t  %»jd  4u«t  «ft#r  h«  Ji»«J.  p&.v^m^  mr^imA  tuf'  '^■p*> 
fmr  ©r  at  Vm  mnmr  hm  j«[i»«e4  m^i  ©t«»4  tter«  nasMl.  ^».ta}w4 

*e^«ja«     H«  furtix^r  0*t-<S   ih»%  s»^«!a  iw  mm  Xh»  l*s*-#««  iS»mt 
eut  «f  Um  ali®y  th«   -^ay  ii»«i  net  r«^«tbe«l  th«  is»oli««  and 
tiwt  At  w**K  «il>©wt  12&  r»«t  frt'-m  tii®  feliay,  4«4  tij«  :at*rs«tt 
k««<*i»  i»#r^  <id  dr  30  1*9 $t   frcaa  the  mm&thQwad  %^»Qk,     tix9 
ka?TMmti  tiiid  iftpt  stfints  «*itli«r  nwgf  )*»*  p»om*ff^ti(i  straight 
aercets  31^  th  0tr«at«     fit  va«  aots^iitg  «^  ne  -^'iia  Uan  r^A.im* 
tJOki  Ofiur  Jalit  t}3«  i7»||^si  l>«t«r<tt»Ei  Uti''  hubs  ef  ^ii^$  f.c<;at  M^d 
rftar  wh»«Iii.     th*  rmo"  ^&^  ef   %im   um^^  ®%«fii»n«d  «a.|jcui  »it  th« 

nortJb  ©i<i«  0t    th«  Oftf  fia^ln^  '««tst» 

On  tM»  #ri-4^m&^t  *■«»  ¥(?X.i«rv«  it  m^uLti  aot  r«i&«oift» 

liWly  \te  »Mlii  tJtttt  Jtty«»ld8  iwit»  ffitiily  of  e0Kt%ri>Jut©r3r  n«4jll« 
g4io««  ««  «  afttt«r  (i'Jf  i«w  imti  tm*r»f»j'«,  im  ©«iy  oi^iiaiftti, 

th«  triitl  -^'jri  414  net  *>rM>  itt  •v&txuling  a«fe»ii*vat*»  aofeloa 
f%r  »  «ilr«^t<?«J  vii^rdlot,  m^ae  «i.t  the   ssl©s»  ©f  plr«4i»tAff»« 


thm  4«»f«na*i«t  did  n»%  tr^   %ii<^  s«i:3«  on  w;,.-.^   fcn;'<*3i*y  in  tii* 
trX£kl  «oart  bat  mx9X^wi&l.y  t()i4   ttx«  jur^  ta^^t  ii  '*»{..»  not 
aoat«imM»<a  ttmx  th*«ri«  «<.&  ue^ii^.^acci  «ti  imr^  pr^.rt  of   i(»«:-' 

It«9rB0X«tt  liiitc«ilf  mui  guilt/  of  '^fitrXhutezj  n«gli«;0n<r» 
ta^   Ui«r»f»re  j)l»i.-)tiff  fjcul^  net  r#?«nr«r, 

Tto»  pl<fcintiff*i»  «vi<i«j»ae.   ■jp»  >i»1\«y«,   sJkjs'h  tiw»t 
tlitt   «kjr  im»  iu»%  utartiag  «k»tm  U>^  imoXln*  av   %im  %»tm 
mpptUkTVi:   t/mXtm  6ttt  ef  t'im  «Il«jr*     th.^  i&ot&risaati  oouLd  ^«« 

thtt  twwt  iMfot'o  .H«jm6X4«  ®euX«4  tt««^  tUs   matm     ^  %h«f  iistue 
ft«ynoX^i)  o«uia  •««  t)»e  mr,  it  wst>»  9t3.i:i   uj^  o<Mgr  L&  Sulltt 

«tr«^t«     I'nffi'  t««UR  Ai4  »o%  xu«h  &u%  cf   th«  itLlejf  iMit  wa* 

9]fO<»««»dlAg  at  «.  'wmXk  ufta  imii  $^»  <;<.  a& aline  lam^iin^i  eut  of 
%h*  «llc»jr  into  3&ik  stri»«t«     ^»^Wil4M  ^ut  lip  Mi»  imsiiid  «« 

i^Miholtj;  cf   %itc  lita^on  rnskOiMni  %ii*  •»jitVeuAd  tJr&oic*   ti»«  mut 
w«ui  stUl  19&  f<i«t  iJiamgr*     ¥k«r«  «.::e  jio%  ah  good  ah  cp.^css* 
ttuUtj^'  u  laurry  out  of  tho  ii«gr  9if  ikie  onmoomXtm  <tor  *•  itimrm 
wouia  iHiVO  ^«a  if  iii«  Alloy  ^d  oxttntiitti  on«  tc   th«  i»ortii 
of  25 th  fiir««t«     Xt  V0UI4  liavo  t^s^ajr^xitly  tcOcon  isteris  timn 
«ttrol7  «  oligkt  fiuiolctmiiifi  to   iiX<mat  thm  on?  &«  it  «ciO  iMt 
tl»^  oxtrmao  r>itty  im4  of  ti^e  w^^oa  ih^t  -«ait  Mt  bat  tho  o«Bt«r 
of  tM  frcjit  of  th«  oftjr  otru^  th»  w«ii|fon  »©»«wljtsr«'  teatwo^w 
t2M»  ttid'Jlo  of  it  Odd  %h»  ronjr  te&%* 

Tho  only  ittitlimctay  of  tlao  i^laiittiff  iaoonoieUat 
vith  this,  io  t^be  at«l«i»aiii  of  mt^»  Hcun^^r  to  tli«  offoet  timt 
»»  ti»«  ^r«ot»  mm4m  tmfpmmrmd  itm&in^  out  of  ti^in  «lloy  thm^  w«r« 
1€  f«ot  froisi  tht  tjraok  iui4  %im  mf  «»»  only  ton  foot  «wo^. 
XI  ia  v«iy  «iA».)iMKr«»it  f]rf>!»  hoy  ti^Bilasony  t^t  »ht&  wao  b&th  9&nf» 


(t^ii 


•tt<Xi    t\ 


it.  4»  olttar  ^intftt  wh.«n  tlsur  hor»«»s  ii£(p«ittr«4  aowlxig  eu%  «r  tOiif 
A21«gr«  %i»«  ai«i«iii<»«  from  tD>«£i  to  u«.«  f^tjr  ir»ok  wmi  ii««ur«r 
iid  or  3)C  t0m%  thdM  tea  fo«t,     B<»for«  att«M^iiJ)«k  to  glT«  tli«tt« 
4iiitaii9«t  in  tmttt  uhn  had  i»t«t«<t  thftt  «irh«»  •!«  *(M«r  th«  V«mi 

Ml4  wucoia  (irivlctit  on  dStit  utrAvt,**  th«>  »iir««t  acur  *immi  amut 
L«  Stkli*  iftrc^t** 

altlMUigll  a«t  jNMriiaip%tiii|s  in  %h^  lixkyriim  ^^  Myintf,  %iqr 
Auvharity  ov«r  tho  itrifftTt   i«  not  At  Iib«rt^  to  l««ive  ttee 

«x«t'ai»«  of  orainary  ^&r9  to  th<»  driver  alb»t».     flyiy^  v« 
SkkXem&^  t^i.t^y,  H&iluMf  go.^.  S«0  iil,  460;     |^.t,«^t^  X;:.  sj^aaaft 

BtiUkaMi£&  Mju*  ^^^  ^^^*  ■^*^*     ^^  ^^  ^-^^®  ^i^'*^  ^^^  ^^^^^  -firim^ 
^i^le  lt».«  »o thing  tc  iwt'f  ti'i  \m»  9t  imputed  nifti^li^ 

pM  ri^uinnest  of  p«f«ormX   oajr*  of 

tho  oaeuiMuit  of  »  ¥«M«le  tXrivtm  toy  ime)trivr«     BoAOh  ^b 
SoatributOJcy  ^«s3^^<*»'^  (3^  ^•l  »^«f.   iXS;  a$  Sjre.   551« 
But  in  vio»  of  i/iJi^»iofel  oottditi^ns  mkotm  ^  pl»l»tiff*» 
iritii«8S*«  ««  tli«  «l«o!liii««  i^i  tb«  renk^mt^  l4Hi4iag  out  of  tii« 
»2,X«y0  the  faat  that  ti»»  alligr  «ii<i  not  oontimt«  north  of 
Sith  iftr«r9t»  tkat  liMi  %»m&  oasMi  out  of  tU«  ail«ry  at  a  irtilk 
(and  Vooi-i  it  oust  bav«f»  travolod  ^  tiiieitanoa  e»f  »t  i««uit  XO 
feot  ci.i'tvr  th.#  ^iiotorsituQ  vithiir  ««w  it  or  <soul(i  Trnvrr  aoon 
it  if  b«  Isietti  h«t«n  if.t%«nain^  to  ia«»  bu»in9«a»  1^of«r«  i^«»yiioI4« 
oouia  «•«  tfaa  «air);   t^t  H«^oirt»  »i.ia*<t  hie  hstM  in  an 
atta^pt  to  aiipaal  the  aftotomaaii;  H&at  tho  watfon  «a»  ^aitglb^ 
liy  %h»   <kur  wbitR  ti^«  roar  wli»«Ia  aare  ia  ike  laidt^lo  of  t)m 
traak  on  wi^aoh  tho  aajp  ^ar«ka  ruiiai»^«  or  Juot  l»«foro  thai« 
alt^ugit  it  wtia  XftA  f««t  ava^  or  a«ro.  «dani  tiMi  iaoraaa  aaiat 
out  ojf  tii«(  aXlo^,««a  aaitaet  aay  VssX  tl&»  Juury  wei<^  lerr^^ns 
iKk  e»cn4tXu<Uag  thn.t  xiayneiUK  «ae  ttot  iguiitj^  of   oontriWtovjjr 
Aagii£«ne«» 


•^' 


•I^Xur. 


log  r?.   vittitsia^rabi^  aui»b*r  ©f  ^a»ti ej3tg»sr» »   «3n«  or   t''*;*  of   iS;iie.:.j 

VMB  eittiiig  in  U$«  tt«<taS)ail  mn».%  tr&m  tine  fr«at  «a  th^^  u&-A%h 
itiikf  of  tM  OMT  ffeeiHif  f«r««.r4»     H«  @»i>i  tls-^  ^tr  muu.  goiaig 
*ttt  r^^tXMJt  sp»4Mi'*«     At  £030  tJbi«^jr  ^JLmi  ^  aesorlbeHl  It  &» 
»<Nliaa  tt9««^*     tiflMitt  ^  first  «»«  ik-s  l^xnt^c  il&«&r  h««il»  vkt^i 
1$  %i»  IS  f#«t  frasK  iM«  tmek»*     Thii^'  «@ir€»  ^^tlisg  a  littls 
1»ft  t  ffMit^r  %^>A  A  regular  «iiulJc  ^4«itu»«  ef  the  l»«liiii»  JLa^^Ijik 
•ttt  «f  \i»  &ll«3r«     At  ti^i   %IJBM»  h»  tmX4  tm^  frt^nt  «f  the  eaar 
««•  Si^  t«  30  fe«t  Irott  tlie  nlX^jr*     ^^"^  <^-r  @tini£&  th9  ]r«ar 

end 
tIM!  fir©ir|/«m4  siboiit  4  f««t  p«st  tii^^  ailty.     tuii;  '<^itii«>g« 

Um»  i[^&^iifjr*8  «rit8«8ft$tt  hsid*     'M  tmi^  tkM  pt>lm  of   %im  VBg,&» 

th«  left  ij*?a4  ©r     -  rtii  eid©  «f   .he  ear.     Tl»l»  ^&b  ea  orc»« 
<wita»ifiMi©g»     ia  rQ«»dijr9ot  ©»«ffllm>tic»  }9h»  eai^  tloat  pel*  wa© 
iierih  of  tim  tr«ck  H3B:^tij*»  v«i|^s  ims  *^tsrf^&tly  fecroas  en  the 

tr»ai£»,  *♦ 

IHm  ma4uQ%0T,  i^t/aci^t*  ©Aitf  Iw  wis  ea  tiM'  f©©t  Im»&>4 
«Ml«fo  «©«  l«aa&t©«l  aJlejag  %h»  si4«  «f  t^  ©ar»   $cili« sting  Sures^ 
mm  tu»  ^sMt  ^jmiSt^it^ffii.  ik^mi  %m  ia^XiMi^  m»»t  ©f  La  SkO.!©  i&tr««?t» 
tlMLt  th«   «B3P  ll©4  b©<«  c©in4,<  6  or  f  kUI©8  tm  teujr  a©  it  &p9towigttm 
•4  La  iMilX©  9t¥«©t  ei»4  ©i©<ac<»©tt  itti  j[^KHI«4  ffsins  ^>9B  t^^  iiUJL; 
tlHSkt  few  JMtebr4  tJi'$  «©t©rj^iaa  lM»iX©r  asS  I«nRea  out  &e  £i«  ^^ui4  mm 
MgpMMl  MNtMi  gaawKiiiggr©  »t«uiaiiig  sua  th^i  foot  )i©«ur4  «i^t«&4  «f 
Ida.*  »sia  »«©  ti^   9ii^«a  anti  rik&jF  mnd  «f  t&e  2«rs':»««   tlta  l&ttsr 


.■-ij- 


'being  in  front  of  the  car  and  the  wagon  south  of  the 
track;  that  the  car  was  then  not  more  than  10  or  12 
feet  from  the  horeee;  that  the  car  pushed  the  wagon  8 
or  10  feet,  the  car  stopping  with  its  rear  end  aTaout  opposite 
the  west  side  of  the  alley;  that  after  the  acoident,  the 
horses  were  north  of  the  car,  the  laen  were  lying  between  the 
two  tracks  and  the  wagon  was  on  the  south  side  of  the  traiska 
and  headed  east. 

The  motorman, Brown,  testified  that  he  slowed  down 
to  6  or  7  miles  an  hour  as  he  approached  La  Salle  street; 
that  the  distance  from  that  street  to  the  alley  is  125  feet; 
that  the  first  he  saw  of  the  team  was  when  their  heads 
appeared  coming  out  of  the  alley,«  they  were  then  25  feet 
from  the  tracks;  that  they  came  out  of  the  alley  at  a  slow 
trot;  that  when  he  saw  "those  horses  coming  down  there  on 
a  jog  trot,  I  rang  my  hell  and  shouted,  and  pulled  my  re^ 
verse;*  that  the  front  dashboard  was  25  feet  from  the  alley 
when  he  first  saw  the  horses  coming  out  of  the  alley;  that 
he  hit  the  hub  of  the  front  wheel  of  the  wagon;  that  Rey- 
nolds and  Hanson  were  sitting  in  a  crouched  position  apparent-* 
ly  talking  to  each  other,  with  the  reins  dropped  down  between 
the  horses  and  hanging  loose;  that  the  reins  were  not  pulled 
up  and  the  horses  proceeded  aattraight  across  the  street  at  the 
same  trotting  gait;  that  the  horses  broke  away  from  the  wagon 
and  want  direct  north,  the  wagon  being  pushed  around  to 
the  south  side  of  the  car;  that  the  car  stopped  when  it  had 
gone  about  3  feet  in  under  the  elevation.   On  cross  examina** 
tion  he  testified  that  he  rang  his  bell  as  he  was  passing 
La  Salle  street,  and  did  not  ring  it  again  until  he  saw 
the  horses  at  the  sidewalk;  that  the  wagon  was  coming  down  the 


-01- 

SI  .^    tedi    {:t.OB'xt 

>      !»d  ;^fli-v;-t  ^itwr  n9«i  ejii#    fiuao   ©/-J    *to  ril-xon  e-xaw  aseiiod 

'^r£;f  no   anw  co^-  .,.10  a:i(o/?it   ow;^ 


XTV--  0. 


■'I"^J:J-^+    .rrvotCiYfti-'tC  *;..:'.    o-;f- 


j-t.fr'. 


^^.■?IIi-,   fiil^    i::c':^   i-«*o*t   2S  daw  bi*  off* '-3  a  I,   J-fioii 


-^£»fl  *jBf{;f    ;r:cr...'  . 


r9  9£lT  *rf^i*  orf,}'   '':o  rfijxf  9cii  ild  9d 
7fu»K   htiB  at  Ion 

;  >aool  ^Jt^axl  bOB  aeo'xn  '   <:^^:^ 

.J;  b'3»l>»»0C'tq  aaatiul  aili  c 

no^^.ar  otii  iooi:  c-Wi  •ioac    aaeiorl  «fij    isfij    lilB^  ^ttii&9Ti  ocjsa 

o'   brxjjo'z-.  h^tiuvq.  ■^i»fS  «oa«..'  ^;'.-    ,  ';^•ICf:  J:>9'£ib  i«©w  bn* 

ij.'v'  (iqoJa  i.?t   '»ii^   tali      ;  i  "   ^>bia  AiuoB  9Ai 

Sftica^g  ^aw  »d.  aje  XI«(f  qIH  aoav  erf  titxl^  bsllid^a  "1   od  aoii 

mrm   -ui   IJL:Jm.'  ttir.-.     .♦  Jt  js.fli   jOo   bii)    bn&   ^i'^^iia  •LIbS  aJ 

•»rl?  mrafc  aRli''-''n    ajrw  r     ,  ,'3ll«wel;ie    ax(^    J/i   asaiod  orfi 


b«t)ii  »«&  to^piX«4  OT**?  into  tb«  @t2-«Nli  Just  ))«f9r«  h«  liit 

tii«i»  off t    iltMt  hs  lia^;^  uliout  aoai^  '&«  a  et<»j»  wi^rn  hi'   lieuohftd  tJk» 
wa^tin  Aod  ^ULBimd  It  «  liitl«s;    iltttt  afte^r  tl^j-e  ttO(3ii4!^»t  th*  WiffMi 
«««  »outb  of  thtt   040*  ttttd  ^«^««ii  •Hiitt  t^.9  KMm  w«ir»  l<«tw««n 
the  twe   tJTAisiictt  «k3»4  -tla*!  hor»<i»  ttmns  (tn  Uip  nvrth  »i4«  9T   tlu» 
ear« 

fi«d  for  th,«!  dftf'H'tKSf&ntf  en«  Kftfitn*       So  teotlf  i«r<i  ho  wmn  at 
tli«  nertiMTAWt  oomvr  of  4ii)th  «ia4  La  Siyiijii  strttet^   thai  he 
iii4  xu»t  #««  tl«««  fia<9i<t«mt  Imt  iw<»jrfl  %^  QVwunii  Astu  w«»t  i«i  th«  apet; 
tlmt  tiMt  r«»«r  «n4  9f  U%»  hmjt*  %h«r«  it  imd  fttoi^p^a.  <«v«r«(i 
tii«  ttXlu^i   thai  tha  ««g»a  w«a  i>«krtljf  on  ih«^  t]ra$k  ftstd  suairtigr 
»B  til*  ftOuUi  »ia«  dutwi  w*«  ftttiring  v«»t  aiul  t^  Imtu^tt  w«jro  ttxi 
tiM  ci«rth  flii«Mi« 

Vitbk  tiM  QxoiiptiOB  Of  the  jttetoWJtaLXt*  n«)ii«  of  tlu» 
eoeurr^AOff  wjLtiit»»iM»«  teatlf  itta  tlutt  tim  b«Xl  or  ^^oiig  oti  tito 
9«r  «a»  rtm^.     All  of  th«a«  Wt)^  t^ve  t<«»tifyia®  for  tlw 

^Iftlatiff  ««ia  U»o»«  tt'^Jis tiffing  fer  th«  tief«*i^i^&»t,  «ji&i«l. 
•ith«r  Uitti  th«  1»«3.I  w^is  n«)t  jrui^  «i>  t^i'^:?!  yit^^  aid  riot  i^tr^r 
l>t  rime  *>P  i^^^  tJ;&^'  <li(l  x((»t  r«»«»1ior  i%««riiitg  an/  it»«>Xl  l^«for« 
%h»  aooicl«ot« 

In  oonaootlon  witit   Umix  argwwwt  «i«   to   th«><  «dlftg«d 
cosit;rili»utory  ai»gli^«aa«  «f  It«gr«i6ia«»  ooan««I  for  aofftnOAUft 
oonteiid  tJmt  t%  i»  tw^orts^nX  to   tako  Into   ooneiui^ ration  U2« 
ou^orior  jrioJftt  of  «niy  wbi«ii  etrvot  ocur«  h^im  «t  point*  othffx- 


.    .  „.     rfr. 


-12- 

than  street  interBections ,  citing  Hf.C.B,  Ry.  Co.  v.  Peuser, 
190  III.  67  and  Pienta  y.  C.  C.  Ry.  Co. .  2S4  111.  246. 
In  toth  of  these  cases  the  traffio  in  quest in  was  proceecU 
ing  in  the  middle  of  a  "block  and  parrallel  with  the  car 
tracks.   The  doctrine  of  superior  right  of  way  is  not  appli« 
cable  to  the  facts  presented  in  the  case  at  bar.   Louthan  t» 
C.  C.  Ry.  Go. .  198  111.  App.  329;  Cole  v.  Central  Ry.  Go. , 
103  111.  App.  160. 

On  the  whole  evidence,  we  are  of  the  opinion  that 
the  question  of  the  alleged  contributory  negligence  of 
Reynolds  was  properly  left  to  the  jury  and  that  thearidence 
is  such  as  to  support  their  verdict  in  that  regard.   Ghi cage 
General  Ry.  Go.  v«  Carroll.  91  111.  App.  356;  Dodge  v.  Ghica|£0 
City  Ry.  Go. .  189  111.  App.  94. 

1 1  liu  urging  that  this  Judgment  be  reversed,  the 
defendant  contends  thaterror  was  committed  in  connection 
with  rulings  on  a  niuiiber  of  instructions.   It  is  alleged 
that  the  trial  court  erred  in  giving  instruction  11  which 
was  as  follows: 


"The  jury  are  instructed  that  if,  after  fairly 
and  impartially  considering  all  the  evidence  in  this 
case,  you  believe  from  the  evidence  under  these  in« 
structions,  that  the  deceased,  Williaia  Reynolds  in 
being  where  he  was  at  and  before  the  time  of  the  ac- 
cident, and  in  his  conduct  and  actions  at  the  time 
of  and  prior  to  the  accident  in  question,  exercised 
that  degree  of  care  for  his  own  safety  that  an  ordin« 
ary  prudent  man  acting  with  ordinary  care  for  his 
own  safety  would  have  exercised  under  the  same  cir-. 
cumstances  and  conditions  as  shown  by  theevidence  in 
this  case,  then  you  are  instructed  that  you  ihould 
find  that  the  deceased  at  and  before  the  time  of  the 
accident  in  question  was  not  guilty  of  negligence  con- 
tributing to  the  accident  or  injury  in  question,*' 


The  record  shows  that  the  trial  court  had  coiinsel 


^aiii-  09fsn9^iil  loeits   njnAi 

.        .      ,      .  .   _  .XXI  OQl 

tut  '^JLi^aiM^  diJJ   Tii.   "Utist 

.    '  •     .  -...    .ru    SOX 

.    _    l^^.^:zL'^  I^<^^   •nt<l'^    ••fJ^i   -fS   .  XXoiTcgC  _j_v   » oQ...,.^  Mi;-  n^'P 

.^«   .cr^A  ..ui  eex  .  .0^   .yK  <.  -V 

a-i;  .v>i-i9i«*iw    3i:n9;fi"s«i    crastaatel) 

aoi^t.;j-i- u*-il   ftcivJ.  rjito  J-ii/oc.    X«ii*  »ri^   iadi 


-ni    '  (•BJ3o 

-Ml  '  .-t; 

-  vo 


X»nm/or  J    .uoo    Xn.;  ^r.tij    airoria   btoosT  9f£T 


•X3« 

bunJLty  to  «xaciiiM    ana  ma^ictf.f  %hmt,  %h<^  mur%  v«nt  ov»r 
all  •f  t^wft  with  <39i»3a»mX  fo^  >;Kiti:i  Miid««  in  hi»  ahtm^^rm, 

)»it>lit^ui  any  ol»J#<}tloxt  %>«in£  s^4^a«  b;*-   oou9Eti'«'l   for  <l«if«»i»jUHBt« 
As  to  in^truotion  XI  otTtfir  r®sMl<liiK  it  in  9hmh^»Tti  ih»  aourt 
»Ala,  addr«'»ttiflg  ooonsvl.   f^^ir^ft'njtlji^  thf»  4<'f<^!namii,  *%lmi 
do  /du  w^  a1»<»t^t  thfttt*     ':^oim»«»i   rftplinU,   ''X  Imvo  no  itajr  ti ouX«jr 
ol»4<3<:!tion  tQ  Vti&%  (m«i»*     t>ai!i  f;i.  «sl  uXamit  i»  «^ur  epinli:<at 
isk  »uffii3i«nt  to  (ii^^tt'fio  of  «iny  fi!l»4««otloa  deft»{ii«uat  -^^jf 
now  ttttot^pi  lM»  raioo  as.  to  tM&  Xru^trustioei*     «t  Thoisikiiton  «a 
Triaitt  {'4d  M)   ««0*   <^^94.  But  aflia^  fv^ni  tlmt,   tM9  pc>iAt» 

ur0;«a  ablaut  this  iaetruotien  «r«i  i^p^roritio^l  una,  unmwuA* 
1%  i»  &H14  Uw»  inotruatioa  i^  ^rronRstiuo  for  tnio  V'kr&.sionBi 
(X)   Xn  uattftrtfidifiaiE  to  »m^  tJ»^t  Iv»y»oX<ft«  «iEii.e  not  guilt;/  of 
oontributor^  n«j|ii|fojio#  if  m  mx^^Qi^--^.  ossn?  in  twj  <s«au»»e»»to4 
r«'tii«ote,  thae  V  in^Xi  is^tioo  oacolvMuitiis  aatu^  otn«»r  plmoe»  of 
Me  odndutit  to  be  ooi»si«itiro4  in  determining  sshetk^-r  <iue  o^oro 
WAS  «t;Kterai&tt«l;  t^-ssta  (S)    ia  oonfiaiiaii  v»n»l<iHrsk%lmn  «o  to  wb«tk«i' 
lw»  cx«]roi»ea  orait$^X7    miro,   Ui  hi»  «iffir<a»tiTO  aot»«  tUu.6 
•xoXu4iiis  frott  3onfti4'*r«tioa  tisutr  <|u«oii»ii  MrlM?th«jr  i)o  oxoroiood 
•rairui.ry  OHr<f  in  th^  ma>n^  ti^ini^s  i^  i»  «XX«^eU   to  ))&-?• 
o«iti«»u  to  <to,     ¥teo  inotrustic^B.  tolls  tho  Juiry  tiiftt  fio^iwXd* 
Auot  b«  ooa»ia»ro4  ttot  guiXty  of  ac^ntriVatojr;^  B€|gXi^«f»a«  if 
la«  is  fiiimA  fyon  all  tfoo  «^vi4«»<3w  to  imvdi  oxoroioou  duo  <sojr« 
*iji  Hio  oonwiuot  Ana  ftotioao***     '^.'oadttot  i«  laado  up  of  vim% 
liso  fails  to  (i.«>  &»  wttlX  f'.s  v}(mt  ko  »<.o«i»  tie,**  it  inoXua'^tii  oi»«*o 


©♦#?»T«: 


r«H.uir9a  proof  of  4^9  oar 9  ^n  ihi^  p»rt  «f  Hfi-jrntvlda  *in  bolng 
wto«jr«  )!•  'WHS  a.%  wwl  lM«f»r9  tJ3ii»  tin*  of  th«>  ftc aidant  or  iniva^ 
in  <|Mi*»ii<snt  ''^'C^  ^  ^^'  <96eultu«l  and  a«»tiim«  »%  thtff  tia«  of  aosS^ 

lftj|lt«a«         It  ia  «iist«4  thftt  firott  t»i«  its^truaiien  Ui«!  ;Juj!7 
sight  t»«^  w»rr«utt«>a  in  oonoltttiiiig  thia^t  a«y»e>X<!i«  was  nat  jguJJLtjr 
•f  9e»trJllsutory  »«gXlg«n&e  it  tm^   s<^uolutle  fro^  iiui  •vl4««io« 
ih«t  )w  wan  not  ws^X^fi*^^  ^^  lNil»j£  wli«r»  li®  w&b  1»     tiwi  WHW* 
UMt  1m  wMi  mittimn  90  tl>«  •«»t  of  the  w«Kett»  jklUM^oft}!  Vmjf  e&ijg;l»t 

mtM  At  Mait  i»«jr«r«  th«  ti3»»  «f  tto«  «99i4«aii«     Tinr  langufi^M  nf 

th0  ifi»tru«iti<a«i  i»ttrrfiixit»  no  iiu«)h  fl»«  di^finationt   in  our 
•yialoii*  aor  «to  w<t  lH»ll«T«t  suny  Jury  eeuld  »€»  uml#r«tan^  It* 
W«  vouXa  iNKfMiftt  j»  «&i«6!i4mt  &t  &ur  M^^rmmt  Ci&MXt  tm  »  «3.£&iXar 
««ltl«i«M  la  yiat^i  y.  %¥l^ft,|.  1&6  UX*  468 ,  m  ^vmtM  Dr«iriau»ljr 

V  tiii«  mMTt  xn  ^^  Xfc  -llliWBiff  fffllfl^kl  iJUTi    -^t*  i'''*   i^i-  ^*» 
49&«  u»  il)^(!  ^fjTctft  tint,  *tlui  t«»t  1%  not  wjtif&t  %m  inemmi^ 
of  oeun««l  oftn  ttt  X«iour«  worK  9u%  tlm  lostruotions  to  &s«fui* 
b«t  h«#  and  in  iiluit  »«iie#«  unaer  %hn  ovid«iia«  b«for»  theM  asMt 
the  «iy<n»otUMeoo  of  tim  tjrXoI*  weyia  oitUaftiy  a»«a  &ad  juroro* 
uatafi^mtioid  t^n  iA»ti^&otlow»«* 

A«  t«  th«»  oo»t«ntio»  thftt  th#  XiuiiiiA<$«  in  thin 
iftotrtiatioii  »»»\m»i»  tliftt  aojinwXtija  mm/  li»ir«  j^ftnstXtt«iu  MmseXf 
to  ^«  surrduiia^a  1^  tJM  oondltionn  aii4  9iX'9um»tn.nQ»^  oxXsting 
«f  omi  V«fojr«  tlM  wiiwiont  of  tkm  «Qaid^%  «xi4  yoi  Imk  Don»i4«]N» 
4Ml  »•  Slaving  (KKoroiooU  4uff  0«r«»  wo  ht^YO  r<^o«RtXjf  h%4  oooooXoii 
to  i»»i4  to  th«  cK^atraxy  la  «oaffX4«^riBg  an  Xit&truotX<}a  oonitila* 


*.^l0ttfilf»l^i 


Xithsmfj 


tiOJA  i  1^4 oil  W»ft  A»   f9Xl«>W«>t 

•th«  «iourt  in!?trae4»  you  that  tiif-  law  «lla  not 
ii»«««i»«rtXjr  r»«i-uir#  i?ilii»»  iiE.«/ttoiU«  g   w*»  ii«ja«aB»-d, 

^ro*  of   3  r«  «il  aad  't>«f»r«  tfl<»»  %iMn  of  w*?  u«ci4«Mt 

a»«  ordlAajy  Q»r««  ««:ttxi  orainar^   euro  i«p  ftuort  aj&re 

m&,B  not  «r'rojr,     Tk»  p-hr^ne  *at  imd  ^mtQr^   tJw   tiwifi  ©f  th« 
ib«43iaft2it  la  qy^feti-^m,''  iis  iiktrntl^  %q  Tom  tttk«m  in  mm&i»^lion 
mith  th^t  i,»itt«r  |>aurt  of  tM«!  lji*tjra«ti»«  fe»  w«ll  »»  tfe«  f&JFi»»ar 
iMMt  i«  ettJ'fioi«»£itljf  hx^^ii  A^  %o  %tm^'  imx  m^^  it  b«   s)&id  thi^i 
it  Mmsamti^  thai  an  «raiEU%viljf  ipru4«i3l;  m^n  w-ui4  limv9  £>«p» 
«itt«i4  JaiiMiittXf  to  Vi  «urroua(A«4  )aQr  tM*  m>^rHilti«n«i  ^sta  oir* 
mMM%9ak9«9  vblQh  B«^r)}&X4s  i«  «Xi«g«4  %&  tmy  p^r&iittisuL  hins^If 
t«  li>«  iiurr«uau«ti  ^y  at  wBdlMrf^jr«  th<?  %Hiiij^p«fiinc  cf  tm»  aa^sti* 
4<nili«i     Hudi  tlMkt    ^^«  ittivi}  »mid  i»  9(i.n-"«oti«i»  with  ouf  ««fi» 
»ia.«Vttli«ii  of  iniit  trust  Ion  XX,  aXeo  s^^j^pXi^o  «mb  tc*   in«t3r\i^tifi!|i  3* 

Oeam^Xnint  ie  «!««  ffiit4«  ef  intttruotian  9,  whi>3h 

i«X4tJc(«  Jursr  ttot  in  4«t«r)gsia^isi  ^hat  t^^^  tu9%&  iwar«  s^na  on  nMedBi 
«i4«  tjt»»  prep«ad«r«fcn4«  X&yt  tlm^r  tdL^ilact  tok*  into   oe>ri6i^i«r«tlon« 
naoiill  9tJcM»r  thinif:s»  '*IU'^'   r«lHtic>n  (»r  isemt99ti&At  if  fti99f« 

l»«twttiNR  th«  <vii»»»«  i^Mi  t:b«  p«kxti@&«*     ThiD  wisy»  not  ^Tror. 
«ft|^«oiaXXy  in  vi«rff  of  inetruotilKn  XS  la  wM:^  th*^   oouirt  ioltii 
tn«  iwejf  thtajf  «r«r«i  not  to  til i«.r4ftgiuNi  t^  tUKtiaonsr  of  ajb  un* 
jMI^WDkOlMPdi  wita«iifi  »liftg|^Xy  V«oi4u^«  ko  wno  or  it  (ub  ompio/^o  of 


Uw  d«f«»dfiat  but  timt  it  Wiii*  tu««4r  duV   ^  v*i'V.*it0  »nd 
woul^  (3iAt  ef  tLTtjr  Gth<«r  wi%ai»»»  imj4  a«t«rt3iii«  the  «r«4i* 

^Ittttr^iiiAu  %'m  jirtHJiii^lllty  of  th#  uthmF  wit.iiett««si. 

Our  &il«JAti(»ii  lak».c  'l»««-a  9iiXl.«4  tie  uo  otift*  JioldMii 

f  lit  thn  o»tt«  ^t  tfOT*     An  in»truc>tii»ii  ftiailiur  to  inRtruotioii 

WMt  ».»  roll  ©vol 

Xi  i«%  ai»n%4»»d«iS  tytifti  tJKt«  ii-urpofitt  of  '^:iving;  %ki.u  in»iruo%l<m 
iws  itt  4Mii»lMUiis«  th«  «lrai(Dauit«md«  of  &pj)re«iQMa^  tJa«  &1X«/ 
»»&  tfattt  in  4oiag  •««  ilio  InAiructtovi  4e  ron£li«r«a  ol»j^ati&»» 
«1»le  on  U%«  igir#tMiA  tit^t  it.  ai«M£l«»  eu%  «  i»i)jrtiaulay  f%9t  una 
llivos  ii  Ui»dtt«  profisJL»o»o«,     ^«  li«li«T«  t^ii«  pcijii  is  u8t<»»&ii^o« 
Fttri;ltt«raor«  a<^.r«fiaa«it  4o  ^i«>i  in  «  pcssiUon  Vn  uri$«  th«  £»oint 
for  1»  iii«»trtto%io«  8t»  glToa  «t  itu  r«<itt«ot»  tk«  oourt  KiXd 

ti^<f>  ttsjp  ttpp]roaoiK»4  tl»«  pl&9i»  of  1^H«  siNiittoiit  it  v»te  b«ii}|s 
oper%t«4  wiih  ort&iiuurjr   cfe,re,   *   *   *  th-^a  ys^^sr  y»r4iei  ohouidt 


*sJ>sa 


flam  %m%  ii»»tru«tloi^  9''!is^l«i^.ixi«4i  &f  !.«  i4»«ti'u<stien 

trltt.1  of   tht?   <»»«»,   »r  Jk»  th«£  in^us5t<mt,  :.   icr 

«ltl«rr  :^iurty  *»•  »*«i«  ^^  «tjsil«sat*at  ar  .  ■'itB 

ia  r<!}f^re»n9«  to   ih@  f«tat4»  in  tlii&>   a«i>««»  not  an.»49Ki 

Bftf^adajist  it»c!if.  pro9ur<iNft  tlit  giving  «»f     lantriMN* 

•uoh  ii'Mki«tt(um%«  Jsmf^  \m«n  mjm.'^-*     th^  ev  id  -^i  m  mgtA 

i]&«r»«  t^ifo  in&trunl^&nfi,     -(^^wmnl  for  i|i!»jr<«!^<a$»i!tt  mk^&  It 

•Uit«tK«Hitt  «•««  i)«t  1N(««4  a^<'ii  ih«  «vi<l&ad«'  but  Uij^^  it  itt 
error  tc  twll  ih«^  4ury  tli«^   sheuXa  net  a0nala«r  av^  atfttiN* 

•W%«»«Rt  i«  net  b4i>R«4  Pit  yi«»  «via«^a0«t.     But  ti<»f «>nd«At*« 

iitcitt«t9s.entr«  tot  wtutt  6>t«  f^ota  la  thi>  <:&«<»  «r#r«t"  ^ul  rmfarit 
io  *%))««  »ttt'l«£»«Kito  of  aouBtii^l  elitsia^  of  tl^t  «vi4«-na««  utiw 
ftuypertod  b^'   tht?  ($vji4.«'a«)«'«*     It  It-  ujrgt^tl  timt   the  xu»truaticil 

to  t'n«  jury  tiy  <»>»»« «*!  fox  the  ^t^fmadsiaX  in  two  ia^t^^tiQc^d 

ir«r«  suatitttrs  ftf  oomieis  )lc.i««>«lii«t^(»  eu^u  a«  t^  «}>iMQ^  lint U  a 
ri||ht  t«  t«Jc»  inlw  ^m«»ia«rMi«»i»«  ^v^'J:  <»li  whloh  th<»  o<)ui'i  mt 
x-tile40     But  tbo  4iff&<mXtMf  *'i^'^  4stt9n<Ssm%*^  p«in%  «a  v«  thi» 
ln»tru'3tion  ic,   fch^t  iatitruQtii  ii  XA  giv^n  «&%  its  r«q«»ttt  ha4 


i0m  mm§  iiir^^U CMtlon  fe  the  8«gui!i«nt  of  oounsttl  r9f>^Tri''i  \q» 
«»  Aid  |iilMiitfclff*»  in«tru<)ti»ii  3*  of  Mfhiok  iltio  e««q;ilftJLMi 
i«  «Mt<t««     1%  owgr  't»(  ttfti4  tlMir  tlto  tm  instructlonit  &ro  to  tw 
dietineuioSuKl  la  t^l  imotruatitMi  14  ie  doBriste4  u»  «ita%o«» 

at««ii»  of  f««%t  wtilltf  ixistruation  3  iaolutdoo  ttjrtgwte^t  obout 
ti^  f»oto«     Aiii?v8aitt|;  Uile   U>  V^   trui»«  «•  boli^ve  4«f«^t%(iaiii 
io  not  in  o  j^»ltu»n  y>  ooEoplj^la  of   tii«?  ^i^iviog  of  i-netrut^tion 
%  t9T  %k«!  anly  A^trismnt  lelxi^M  d^^vf^n^imt  ie&&ii»»  io  kcivo 
»ttff<)*ro4  fta  Iho  r»eu3L$  of   >;k«  igivlH^;  of   Mil(%  ineiraotic-n 
woo  ie  i»r«4u4l.oiiiK  <s#2'tain  »jtisim«ni  ism&9  Itijf  4«dr«nd£«.rit*o 
oowBfiol   to  %h9  Jury  fto  t&  two  abattoro  «ti4^  in  1^t)i  ix»» 
otaAOos  vao  aot  A«r«ily  arguiisottl  *l»out  foi9t«  but  ifnr^lvftd 
ot«.t««ii«»t«  of  r»«i  a4i»itt«i:iljr  «»ut»ia:«  Uim  r<?ooTd  "bui  )«{;14« 
«.»  ii»ffin(ki*n%  ooniended,   %o  b<a  |»ro|kftr  «o  ¥«i»g  Nutti^re  of 
fft.ot  witiUn  %h»  iiism^^n  k»o«l.«<tg«  of  mm*     Viio  imU«i-» 
jrefr^j'yati   %«  irtr*?  w4thln  the  pujnrlow  of  «i«1?««d®4ai*»  iftftii^otiea 
14*  fto  voll  iMi  pliiiaiif f * »  iniiitxuatitdis  3* 

A»  io  JBll   m^  imttru<ttiO'n«  ot^w^l^lijitf^a  of,   o* 
royiwl  tfaftl  t^«  «a'X«go4  orrojro  ar«  ouff &o4'mUjr'  dittp^oe^i  of, 
1>gr  r  Aoori  of  t;NM»  tmot  tlmi  a>s  finuXl;^  giY<an  th<?:r  w^^ti  aXi 

without  o'b^^Qt'ion  ott  ih«  pmrt  of   aouit^-ol  for  d«f^mia.ni* 
Eoyona  tibij^t  i:m»wi»t«v»  wo  \H$ilovo  tim  ^^itintg,  of  thsm  mM  aot 

wrror*  for  %im  w^mmaisi  wo  hiiTo  givon. 

iJoffr»4awt  ttrg«<»  I3i«f  further  i»aijit  Uw-i   ?K>a»&el  for 
%IM  |M.4iiotiff  in  ui><   islo^ing  ojnsw«o»t  to  the  jurjr*  wro  ^suiXly^r 
of  oo^Ktutft  wJiJi':ii*  oiwjjdii  !»«  b«jX4  oufri«i««it  jgjpetu«a   Cor  ft  r^-v^fv* 
Old  of  %t\i»  4u<%Ki^nt*     W«  ibiftV«  «tx&£3iu'^a  %k«^  «^i)(^u>veni  o&japloliioA 
of*   ■tilth  <»iiro.      <'bj«^oiloll  w<»«s  not  iMUsrp&m*^^  ftt  thr    trial   tO 
piortiono  now  ujcj;,*^  ao  grouaifi  tor  iroYoarotns  Uio  Jtttii«p«ait»     '«f9 
«jr«  oli^urijr  of   thn  oplaioia  that  ouoh  i»ortiona  ho  w^^ro  e)»J«^at«ti 
to  en  th«i  triol,  HrU  mo  |}.T9jttdl«»iMii  offo;^  -on  a@f  «(n4imt*o  mm9m 


b-biT 


3U 


tlii»%  r«f«jrriii4i  to   tn^  faai  tlcmt  a  wi%a«5«!s»  for  4«f  j^^jJWistut 
•t  <»  foxa^i'  triUiI  :i^4  not  ^^<im  proai|««<l  tt]^on  tid*}  t^-iiil* 

Im^A  Imnh  «aq>o«it0a  x^  l>«  ]^x"^'»4mi  Wi  ima  net  ftp'i>>^r«-d«  biit 

if  pr&tiu9«*s>  in  tisaffi*  %rjf  r<max^«e  oj^  Hon46jr  «)-ft«rttovvn 
lM>f«re  ii'9'f0eAtm%  al^aeti  it»  «f«i««i»Q««  ''if  h»  mm»M  in  -xUmL 
1  4&R«  1  will  ii«*r  hlM«*     wh^iti,  h©^^wv«r»  tJi«  aripBBaftnt 

and 

I  th&^Hi  ««  ifti^  tH^mi  tine  «ni7u«^h«^  «m4^  siiMitsilKi^^a  tm  e^'k>J«9» 
tiott,  ^vai»«ii  for  yii^latiff  mid.&  ^Vwrj?  w«.ll»  ys;t»ap  Eoaer,* 
ikod  }if«M«lMl  vitli  lii»  tat^M^&tt  auk^lnte  i»«  furth.^^r  r^:f^3N!»a« 
t»  %h^  «1»»<^»|  iiriti)i««».     It  «&»  »«i  lsi|nr«il<»r  for  plaint  iff*  t» 
mvMM^l   to  ref<«!r  in  Ui««ur)pHMMtt  t«  t^w  f^ctt  thsit  ^t^iou^g^ 
th»  «vid<?n  J*'  RjiO'sisd   tJ*B  oar  wr«  1f«13.  fAli«4»   tJa^r-a  W'-.g  bt«t 
ftii*  fa9««'%i#r  proiluo^'Cl  «it  %h9  vitiml  ate  a  wiini«^i»«?«     In  vi^w 
«f  iii#  f«et  thxkt  th«  foiTO«»r  t««tliftOiDr  «f  U»  AW«at  witaeftg 
atM»v«  r»t>*trmi  to  Iia4  not  b««m  'iKritt«)'«  up*   tli'-^ro  «l«ouX<£ 
kftYo  b«?n  no  ttir^;tt£»'imt  to  th«  «ffoot   tSmt  pleUaXktf*  t^  a&iUA* 
ooX  off«ri»4l  to  ii&v«  taut  t«>stifiioit3r  road  to  ti»4^  Jurji^  but.  it 
Ojumot     hm  a&id  %'im%  nuaU  roiMurico  tm  w^jro  mide  on  tld^*  «;ul»jr^at« 
in  tho  m&.flmi  »*    %h«  jury  huti  any  prriud^ioittl  of  foot  ^Utkt^teJF* 

TltukkXjf  dwf  wRu^'.Tit   oont«n;is'-   timi    ta<j   Ji*!i^«9nt  i»|ip#iiiOd 
fr«a  etiiutiiioi.  »tirm«l  '^<-i>0Q«t»«  IwtU  th«  d«f  (KKiixnt  ^mi  ravt)ol4o 
OH^ioyor  «r«  ohown  lay  tli«s  ovllloaoo  to  Imvo  !>«««  «nipk«o<^  in  » 


bns 


oiii  i 


tTyitu 


oharmctAr  of  oocuQpAtlon  In  vhidn  th«  Xmn  4««il&ref  t)Mt» 
\taleiit'.   mxprnwnly  n^jatlY**,   it  'will  ti«  presumed  th»t  cleo- 
tion  hat  b«rn  aa<i'»  t«  b«  bound  \ty  thf?   t<!rmB  ef   th«  'fO]rk»«ii*8 
Co£tip*nt«»tloii  Act,    and   that  InaomurJh  »»  the  d« nitration  fil«d 
\»y  plaintiff  did  not  nctgatlT*  this  |ir*»ettMi>tion,   th-rp  n«a«eMUP» 
iXy   oouldi  bff  no   oo^Rton  law  liability  on  th«>  part  of   t.hp    dflfpnd- 
Mlt  for  tlic   inJurifMs   oomplninffd  of.      Thi*?  question  i«?  not 
pr«»»»rrod  for  our  «)n»ider«ti<»n  on  this  reoord.     The  d'  clara^ 
tion  filftd,  all4»ge<i  liability  on  the  part  of   the*  d«f«n^Uulii 
•a  thn  »o«e«itllftd  oommon  law  theory.     Ik^f^ncnnt  pl<»a<i«4  tho 
central  iasue.      It  cr>M»»«  to   AfffemS  thr   oae«  on   th«   tt'iaory 
tliat  It  was  not  guilty  of   thn  nogligeno*  allagad  a^ainat  it. 
If  if  waa  operating  unuer  tht   ^oricmen*8  Compenrmtion  Aot» 
It  could  haTo   80   aliewn  un<i^'r  i   r  plea  of   th«  g«n«ral  ieeu*. 
Bairinff  oho  ©an  to  aefondl  th*?   oas«^    on  th*?  other   theory,   in- 
troduoad  ^Tidonoa  ar^ad  th«  casa  and  aubcaittad  instruct  ions 
ea  thftir  contention  of  non-liability  under  tlv«   eoraton  law, 
and  tha  loouaa  en  that   theory  havinii  bof'n  deoidea  &dTern«tly 
to   it,   «:Jef*»ndant  oannot,  on  ap:?«al,     urga  th^  oth«r  thaory 
whioh  It  ohooa  not  to  pr«^B»»nt  to  th*  trial   oosirt.     ^ukas  v.^ 
Apgftlton  ;if£!:.    30,..   2Cr  ill.    App.    4«v^;    279    III.    171;      Uo rr  Is 
lu  Tt^^or  Coal    ;o. .  SC6  111,   App.   ICO,   leS;   Wolff  Xs,  ;''oott 
3T0g.    Gggr  k  mohinp    :o..   207   111.    App.    311.      ja^f ".ndant    con- 
tendlfii   that  itn  snetion  for  a  direotea  TorOiot  le   auffioi^nt 
to  »0Te  thi«  queetion  for  rffviaw.      *«  hold  it  ie  not  oufr*- 
cl«»nt,  >*h<  r<»   th«  reaord  shaira   that  all   titw?  «>vid#nae  bafora 
th«   ^urt  waa  upon  tha  ooismon  law  ioaueiB  form«d  by   tH«  plaad* 
inca  aa  wp     hara  alr^^ady  deaoribad  thcan,  a»d  fails  to   show  that 
th«  quaetion  involTia^;  the   #or)aaan*a   OoMpanoation  Aot  woa 
either  Involyed   in  thn   ayidtmc**  or  urgad  in  eupyort  of   th« 


-r. 


1  -J   T%i»ili^atit 


•81- 

awtion.     It  i«  m  ftmlliar  rulo  tht%t   th«  oontroTQrwy  betw««>n 
ill*   imrXi^n  i»  to  hn  <i«Xoiitminn&  in  thlR    aourt  on  th<^  th««ry 
which  thfl>   adopt*!-!!  haA  proo«i<Ml«<l  tt>*©n  In  thr;  trial   eoart. 
^t9i    ^f   n^    go-   Xa.  n*^"»er,   192   111.    571;    ait./   of  r^attooii  ▼. 
H»ye».   J?i8   111.    694 J   PnvlB  ▼«.  Illinois  ■JoIlierl^>8    ;o..  23P.   III. 
8M«  101;   Jon'^B  v.,  Kyiir>ht»  e^'   ^onor  236   III.   113;      illgrs* 
Mat.   liig«    ;<>.  T.   jraakaon  Steuoty  liillin<E  :?o..  60  ill.   Ap9. 
284.   231;    Q,(},Q»   &  T.t.   L.   Jjy .    Co.   Tj.   vtephftne.    74    ill.   App. 
M«,  894;  ,VmR«-J:  ir,,  Fidly.  l&a   ill.   App.   '-H. 

For  thf!    T'^atone  stated  th»  juitgment  ©f  th«  Oirmait 
Court  is  affim«(l« 

AirXHICKJX 


M«.   JtJBTir:  TAYLOR  i>xs83nm!ia. 


\ 

SAX  'imsm^  »  nin«r»  V  ^iBO»  J^ie. 
his  nmxt  trinmi. 


v#* 


sai^AOO  iui^Ata  ooii?Aiiy. 


214  I.A.  639 


5. 


«*urt» 


vf  In^ujpi^n  irftg9l.T#(&  iQr  Mm  in  lifting  utruok  %  oti^  or  it£i 

tiff  hatt  i^p«h1»4* 

tiff  ocat«ij%;i»   tr^t   tl»(»  v^jroioi  in  »^mitm%  Ui«  ii^nif<»ctt 
««i|j;bl  of  %aft  «yicit«»a«'  anu  «iJl»o  %ha%   Imt  trisU   aourt  <irr<»<i 
in  ^ivinii  9«rUUln  i»«tructianB. 

Am  %a  %im  tir»%  v^in%  ite  wmrd  ^i*iClPw^B  tm 
•ttiir^Ijr  4if  f«r«a%'  U9%»  of   f<aai»,  ome  j^ivis^R  h^-   %ht&  ■mi%n«!i»»4im 
f«r  tki©  plaintiff  imn  tJ»e  cth^r  l»y  witas-intwii  fer  Ui«^  4«f<!iffl4» 
ant. 

Aibtttiy  aT«»u«  tn  Hi*  Cit;y  of  ChioAifo*     Th9  mat  i»  mua^tioa 

«IM»   a   WH^t^OUIld    fmS*,    ««>d    t;:«?     %ifa9   of    t»X«»   ttt39l«l«>2lt   «»*    t»btiut 


lil  or  1S>  ymuTM  »f  «js«»     ^.Js*  wiitt<»»a*tt  ft^r  th«  plaintirf 
»t»>t#<J   t.hat    th«  ft0^34il«»nt  dQourT^d  ««  thf:'  '»#Rtl>eun«l  track, 
•<»»«  iC  or  12  f««t  wwat  of  t^ie  w«Bt  utonti   •^mlk  of  .-VlKxtir)^ 
ftV«lM«(  whlle-bH«  plRintitf  was  V0tl<i.lnjs  i>ioroer-  -I'^mXttn 

•  tr**'*.  frow  th4'>  north  tc   thp-  »c»atu,      Ittg  sisiier  mnd  t-wo 

•  '&H«r  «hii«ir*")D,   «.ll  Aboul  hie  »g€,   tefttifi<^5.s  thsit   ih«ty 
1nr4  iut«t  K(&<t<!'  «;«!.r3«  pii-X'^ihhtniu   in  r»  b«Js«ry  ts:lx><i;^  &a  Uim 
tmrth  9kd^  of  TweUflit  «tr«^'t,   tUrw?  ©r  I'cur  dis-er*  w«Bt 

tlwj  wa«Xk®4  fMifit  6A  th«  north  fiA;j«5  e^'  "'"vstlfth  Rtr^ei  •»«• 
111.   thftj^  ^<i  fi4M&rly  r«a»JwsJ  AllwtisQr  ft-vs^u^,  wh<?«n  they 
»i?4.rt«*«i  t©  (if09»  oT«r  t&    tlt«  ^>cuth  ><:l«i«?  ©f  '"w*!?!!!  wtr'^ut, 

the  pljaintiff  1»«1]|k  in  th«  i<Nftd,  hi»  Mie.t»r  foliowing  «i 
f«w  »t*?jj»  fetMiid,  M,n4  th«  two  otiwr  oliiiarffn  «&  fnr  «)t«j»s 
l»«hia«a  ^T,     7m/  fttmt©«i  tij^t  tii«5^y  wer^  rw^t  Xwrminj^  **ut 
midkl^a  «ii4  tn«t  th9  rtl^ht  wan  wnt  ^'.n4  soatkew^^at  roifcty  &3Ml 
ih«s)'  414  twt  hi«air  ©r  «©»  an^'    -a^ir  &j*pro»ch4ng  or  knoTif  that 
•a«  «j|»  tt««r  until  At  struaJt  t?s«  ^^IftifttifJ"  «mi  k.T»ok«d  hia 
donrii*      fho   t^Btiiawmj^   of   th«;»«    tisxe«   c!i.«ip«uiiQnst  oi    T,h«5 
plaintiff,   (th®  plaintiff  himself,   dit  rtol  iestify)    was 
©•rrv>j<»rait»«i  by  tHsit  «r   thr«#  «Jth«:r  witn«?«»»«  »]m»  W4?r«  oa 
the  »id®wa.lk,   t'»*©,  ©»  tiiff  narfh  »id*^  «.fuJ  »»«  on  tht*  ?»««ftii 
»lae  of  Twelfth  «tr>-«'t,    to   tts*'   ^^ffw^st   th*tt   Xixc  pl*l«tlff 
w«»  Htr-uek  irhil«  h»  was-  -walSKiuig  In  &  sia^th^rly  clir«>eti©a 
Koroau  T*«lfti*  »tr«**?t,   suiU   t!a*»»«  witne«««i»«»   (sejrrt»boriat«4 
th«  plfliiatiff*!*   ;^4;s.\9«iOioa«  la  ©th«r  r«!i»j»<»c$t8  *»«  «ti4  sier- 
twe  6 they  -wltitweettw  f«ir  tJ^«  pittintlff,  ^Jmj  w*r«  ridiag  s^n 
thd  fr©nt  pltatffefwi  of   th»  tNr»ctb0u»4  Ctt,r,  -nhi'fh  atra;jk   the 
plaintiff.     T.h«»«  lAtt<»r  Mtnomton  41d  net  t«fiiify  tst»  to 
tho  4ij^Qii«ii  In  wliieUt  tH#  pl«iA!!itiff  was  geisiK  «.t  th*^  tia« 


he  Wixaf  struolc;-   U^>-  both  t««ilflA4  %li»l  tii«^  ai4  <Ui\  ••«  %l» 
iMgr  "bcfei***  tH«i   oar  hit  him.     From  t)i*>  4#««ri|)ition  of  th(itt« 
t«o  wiin«8««tt  eta   %&  t»»«)ir  i>o«ltie^8  oa  thf'  frcicit  plmtrorn* 
it  i««  ftpsnurfe'ttt  tfi»t  rt«iiJ\.«r  of  th»jia  '«r*'r<®  wh*j'<!5  the^  ««juia  i>«»» 
Gi  l&oy  erosRinii  t».e  trenok,  sitbln  S  »r  ic   f*#t  of   th<!  ojnar. 

Th«   ohl*f  ©ssRurr^iT^s;^  iaitn«'SKf'M=.*   t-"t--tifyiwi'    ■  or    -jia 

riding  oA  Umb  fro«t  platfoam  of  ih#  Btrw«t  c;*r,   in  p«eltion« 
«^hl«h  4»n&bl«4  th#»3i  to   >}ev«  i»  -riftw  of   th*  f!|i».««  I»i35«niit* fe»yly 
In  front  of  th^   cmri   n«tt   tif«^  p^lim-  »ffi9«r«  w^«^  "sf^ff!?  s^t^tnid- 
iHf  in  frtxit,  of  e  i»)ovjing  plQiur**  thoatT<¥  l(»0«)Lt«d  on  %h^  ncuth 
wi<t«  ef  ?w©lfth  »tre??t  not  fjar  fr^ss  th«  ^«idi#  <jf  t.h*^-  'bl.ook 
ijvt'rfiiBin  ^X'tonnjr  av«mtt«  anu  th*;  north  m\4  eouth  atr^tt  i«api«d» 
lately  vr«st,  of  AllBiim^^  avenxi*.     T)a<?-a«  wlti»««»«»«    t©g«t)i*»r 
»ith  ©ti4<»rtsi  ti^stlf^'ins  t&r  the  <i«f •ti;i«nt ,  all   »»!{$   thiit 
tli«  tMLr  v;:i»  asovlng  Mti  «  aM^d^^rals*  rate  «f  a-^mn^,  a^tout  lu-  or 
lA  «iJL«e  y«r  Iwiur  tma   timt  t^«  m^torsmn  itaad^  «  quick  vt^jp* 
%lMi   our  raoTla^i  4ii  ^ist&nati  @«ti»tti«d  at  from  IC  t«  2C  fwat 
aft«»r  otjrilclii4s  tli«  ^^*     tlie  ihr«^  platform  witti«»e«8  r«»f^rred 
t«»   »«ild  that  th«  lM9y  rmt   intc   th^?  ptkth  of   tha   «HJr  «h«n  th« 
Oiir  »&•  about  C  or  10  f««t  amggr  frt?::^  him,  ^mci   th^t  h«  vi&o 
running  {ioreoa  Twwiftki  nlr^ei  froi^i  tli?^  wsut'a  to   ti^«?  aortiu 
C>B«  of  in*-**  Trlta«fe8f-©  n««ti<a«s»  sm  «»a.i»tl»©tt«Hl  owr  And  mijrv 
tlk»t  w)i«n   &ho  voiiibouRd  oiur  «rse  t;:b(»at  en^^third  of  ^  bio^^ 
frera  Al"bo»y  «Y#ntA«,    thie  boy  r%n  out  ©n   to    ths^   'wostboundi 
tmok,    frort  behinrt  th«  «A0tb«ua4   anr,      Th«  two   f^ulioe 
offiooro  tiPRtifiodl  %h«t  «r>iil4«>   th«^  ir«r«  otARaing  ijt  front 
of   the  laovitig  platurw  tho»tr<»  r«f«5-rr«<l  to,   thftjr  t}Otio«*d  a 
boy,   (thA  plaintiff}   aloo  otondlu^g   th-rw  looking  &,%  8a»«<  of 
tii«  piotur«»  <li»t>lfty«4  by  th#  thowiro,  nm^  ak   tn?*/  woro 


•tamliJigi  4n«y«  on  %hn  ni^mml.'k  th*"  hf»y  r^m  aearosjs   th«  »5tr«^«t 
%9  %h0  jnorlh,  piuiftins  behind  »n  e^ettbouiui  onr  ttrta  running 
•»  to   U»<9  w««ibouii4  traolc,   in  tH.i<»  ]>»th  of   t)i<»  9«@t.b{»unU 

oay;   and  wn*  of   lh«  officn-^T*  t^  i;tlf4<?.i,   **I  ;^wll»rwd  at  t:h« 
b«/  »l3i«tt   I  MMV  ihcr   (S»r  w».8  going  f^e-    <3loff«'   %o   him,     H«  «9»ii  four 
or  fiT«  f»<fi  In  frnnt  ©f   ihf  t»«fttb«unci  <s«r  wher.  h,'^  went  in 
front  of  it  *   *   *  The  li>«y  wis.?«  3T0ls«*Vljr  a  «»r  i€  ff»«rl  w<»«i 
•  f  j««  wheal  h«?  «tHjrt«4  «ero«»  th««  s^trt^u*     Ali  €»f  ii-iftSMt  wtv» 
n*»nt»»  t*»«tifi»<i  that  tiso  \i©y  w»»  >%lon««     A»  sotvn  ??.b   tn*>  oaf 
«tt«#  IM?  ft  «»t?>$>  ttM?  ofjfio**r8  w«»t  iato  th«*  «tr*»«»t,  panning 
«ro«s4  thff  «fti3t  •nd  of  th«  oar  nitd.  i(!ip{»«r«nt!Ly  '^.If^ag  i)9i«  north 
Bid**  ©f  ?w«Ifth  Btr^^t  t«    tJi«  frt>ot  «»<S  ^f   th«   m^r^  whpr*?  t.h«y 
r*i3ia»v^4  lh«  boy*  fr«i.»  th**  f»w4«r  'b«ti«iith  tho  «>»sx»  w"h«r*»  th«y 
founU  hire  lying*     H«  ^«ft,fi  lying  en  %h<=»  f«nd«r  t©  th«  north  nf 
th,-."'  center  «f  th«   sar  «v?>«j  M»  .H^aii  w.h©  to   tf>^«?  rMsrth  «jis4  HXm 
f««t  wwrtj   te   th?*    couiu,      TUa  t^stiiJSBOnj-  i»   t«:..    tJsvs   $ffflrtt»   timt 
i&t  tM  tiise   ii:i«  sao%or3t*m  tJwftw  cff  M«    ourrsnt  eina  put  on  tai» 
air  ^riUc«»  ta9  4iiktm«4  4t>wn  tlu«  tt»t«y#«iok.q||f  fi?»4<»r»  'whic^h  «*.«  th'^  one 
on  -lehiah  tto*;  b«y  wa»  i/ing*         At   t&«  tii9«  »f  ti^  »«i«3i4*mt 
tto«   «ii«2n(tuater  t^i«.':tifi«»4  h«  «ift«  nn  ih«   r»iur  pX^tfewi  w.n«Sl  dii'i  not 
•«•  what  ©fli'n.jrr<?<ti.      Th#  rft«>ton<wkii  «©ald  ««n  >*»   fe'amJ   «t   the 
tiiBM  of   %ha   trial. 

'Frott  Our  «3U»^iln«tif>'ii  of  thi>   t'miim.otiji'  in  thin    -mftOv 
It  im  our  opinion,  nxtt  only  that  it  it   net  •g»ii!i»t   th*? 
iiMi«Af««t  weight  of   %hm  rvi<issn<j«»,   jtB.  thi*  iilmintiff  (wrstwrniB,  bttt 
tiuit  it  i&  eudh  »»  voul4  lmv«  n«a«»«ii%«t«4  Aottiog  nitiait  m 
▼  «»r<iiot  for  th*?  jjl«lntlff  Im4  »u«h  ».  verdiet  ^«n  r«twrr>.»<i 
Ifey  th«  Jur^r*     AXthotiish  th«>»  I'atiio  auro  not  lu  #14   rfs-K:p«etB 
»i«ilftr  tt^   tlu>««  iffir;:)lT©<i.  h*"r®»  otuoh  that  &'*  »«.ld   in  dcdid- 
ins  th*   c«BP  of  £M£m  2t   ^^^^f^  ^ilk,  ita^lik^^Jfift  ^iSLi.*  ^^*^  il^- 


On  111®  qu*®ii«n  o*   inwtruvHionft,   it  le   sftnti^mi^u 
tlMi  t.M-  triati.  nc'uyi  *rr«<.  In  ^rjlvinf  th*>  ihret  isiiitruQiione 
nu«b«!r«d  26,  27  AnU  i&,   in  oftoh  «f  -«'hieh  tfe*-    ■5so.«r%  r«f«rr«<l 
to  t*i»  <q[tfOfition  of  th*!'  (sc!jtri"?-jut«rjr  n^gli^^ws^j*  of  U!«   ulftjin* 
ilff  *»  «  fsilttr-'^  te^  ffxefoiy*'^  or-3lJtesry   oare  for  kic   o^-r.  •Aftst^, 

ifUitiiti&flU      It  in  arg«?&  trijti't   6nA  j^-i'ViLnii;  of  th«°!t»«  iiiniructiona 
ir«i»  0rf:vr  In  th<%t  th^j^  «tl<l  noi  lliaii  ih^  4«^r««  of  omrm 
r^fcjttirsNl  #f  U»«  i?3.«intiff  4.0  «ttah  a»  al^i'^t  r#»«c»ii«bljr  ^1* 
•iC9e«i«4t  0f  «iL  ohil4  of  hift  »^<»,  int^llM^^c^^,   9Hj»<i«itjr  <^mi& 

Thft  i7X«%lntifl'  i»  n«>ti   in  a  ji^eillon  tt?    ©0  rip  la  In  ef   th-s   im» 

isiruotlonii  r«f«rr««i  to,   for  tk®  plaintiff  »yiWriitt®'.j  ss-js  iji«» 
*try»ie%ioia  to    t.h<v  naBj*?  ^rf^at*   atJ  f«iJ"  b»   tM»   tislecitrnt  i.» 
flrsnjii3«3mft.;,  as  tH«  on»»  he  fti>w  o«?!?s, pi !">*««  of;   wui. -jt*  lB«%jrufiK» 

SlMXMzmmM.^  240  ill.   ^2;   B^,  4,^-.t.,.;;4u£^iaL>...i^AT«   ^^««. 
159    III.    BJiS,   »M;    Brttniysij!^  V^    8feir|trT^l<»   '*m\  isEfc*   ^^^   ^^^» 

«iC8  nasi  mi^a/sn  ;-v:^f^i  ajt  Ik  m.  ix  iiits^isi.  ^'^^  ^^^  a«<^ 

But  ©t*!!  it  ih«  pl«,ir>.tifr  fas  In  a  po»iti©a  to   <jot3i|?l«.iii 
of  %hn  iai«$<Kl  ffrror  in  «iue»tieil»  It   o»ul4  iset  larinK  a^lwiut 

a  r#ir#r»«ti  of  th«  jitd4pa«nt  in  tXls  »at««»  l»y  rfir«.»«5r?  tf   th«* 
fHot  tnAi  it  ia  no  aliMurXy  »ii.>ftr»at,  froa»  Hit*!   rs^din^  «f 
th**   t<?etijj»Offly,   that  th»  R,«o.riti!  of  tir***  <»»<»  ttr«  ia  ftocjor^ 
with  th«f  v«r4i(3t  wb,l<sh  tivif  Jury  r'-tumeis,  nn^i  tl)».\,  umi^r 
Xhm  «iri4^mo*,   no  oth^r  v<*rdiat  eouild  1>«  »u»taia«fl,     FJi|.«t<r4  Yy^ 

aiia-ia-2y.tiRs.J2A..  ii3  ii^-  A^^-  ^^i;  Btosasi 3u  Jisy^i.  iw 

1X1.  Api>.  2 J   teller  V.   ;:!U^^;o  attjr  ^f^i^^SSH  ^1Sjl»  *^*  ^^'••'  *iH>* 


,Kr, 


do  art  l»  ai"  filmed. 


331  .   24fi&a 

j 

jULiir^j  itsjHT, 

1    / 

App«ll«nt« 

1    J#?^AI»  yiioii 

'^• 

1  /    cup"'8irf«    x  »t. 

\ 

11            «c«r  ooimTY, 

•t  mXt 


214  I.A.  639^ 


TMct  1b  An  lap^)(«f»l  by  the  a<9Mpl»ijmuit  frMK  tk  <l«criHi 
AliiiULffslilg  hie  bill   for  v^rint  of  «^uity,  wlii'^h  acti»n  was 
t«Jc9n  b>   tto«  trial   oourt  at    thf«   q1o?'#  or  tht?   afaaplt>inant'ft 

In   8upp«rt  of  th«  *ll»(SAti  ^fia   (}onl,ain«(ji   in  th9 
W)t«nd«d  ajia  tiuppl<»m<»ntal  bill*  «.»  ara^ndva,   ih^-    <3(.ta;jl«iiln« 

•nt*»  mri^'-nm  tfrnd-aa   tt;   siicw  thp  following  fp\<jtc, 

(Wt  Bliftll  r*»f»r  ^o  Jullua  )Uiatit  «•  th«  oomplein* 
«iit  »nd  X««fO]^14  0««tftrr«ioh«r  «■  th«  d0f«*RdHnt,} 

Th«  (K^nplaliiAnt  was  in  th*"  buti<^  kln41«<   ><wo4 
IratlncKS  on  Jon«»  strfi*t  la   tho    :ity  &r   ^hi'in^s   hie  9jre|»ort/ 
Qonelctinjei  of  »  piaof?  of  r«»l  offtAtt*  irtth  iiaprov«^<qnt»  (mdt 
Odx^t&ln  |>#rftO}i«ltjr.     H«  bad   oemlu<3t«d  thin   bunin^oft  for     any 
yftftra, 

%9m»  y««y9  after  %h»  »{«ni»l«annnt  h^itf  •8tablic»h«4 
)ii8  bui»lii«o&t  th«^  a»f«ncunt  b«iMnae  a  QO«|i^tlt«r  of  \\X»  unri 
»t   feh«  Xlw»   tho  bill   wa»  fil<>^  was  «»ng«fi«cJ  in  lh«   «««•  lino 


•  f  bualiiesB  on  <U.tg«ld  Btrf«<^t,    in  th«   CiV  9t   ^^hi(mn0  *iii 

■wlkth  mihtsrnt   in  «}(>n<iuotlJBii.  «  poritcmttlein  «t«tli*4  the  Oliioais* 

Vo«<l  &  Oe«l  Co.,  bul  it  is  not  el^ov  fr«>m  thn  rmmrA  whether 
ilw»  AltfTft^L^  str««i  budlnnne  vfn.9  or  «^8  no'    inoiluded  la  that 
corporation, 

Xh«  a«f«n4ftnt   «ug|f»fltPci    to    thp    TO^jjlsiiinRnl   Umt 
tlwy  unit*  thf^r  intttrooto  la  a  n«?«   oorpoiaUen   to  b<    knovii 
«i«  iho  flnit«d  ^  tAtQa  food  &  Ookf»    ..'otistpAsgr  «i%cn  \)jrin^:ing  into 
th«  a««  oorjjcration  th^ir  r^&jpeativo  aoeoto  wad  r^^Bnifia^t 
Uutrmior     a  half  Int   rt'st  in  it. 

1^«  ooiiiilaiBant  t«»ilfi«a   thnt  M»  Wsln#as  was 
a99mlo«4  at  |A,OCO  ami   t>.i'^^>  4ef«na«nt*ii  Altg«l<i  street 
1»««ln«o»,   wtal<sh' *'ftiii   to   oono  Into   th«i  ni^^ir  ownjjMLny,   t!,%  |XS,C©0« 
flinro  l8  no  •xj>X«mitlon  of  irl\y,   not«rithKtms41iai|s   tlmt  faot, 
thoy  a£ro«d  to  bring  th«s«  aoooto  into  th«  n«v  o&a^tiuigr  oa  aa 
o^ijuta  baalo, 

rh#  a#»  oorporation  wao  orsaais«Nl.  tho  tlef^ndant 
1»0flilwlas  *A**  pr»«jlu«»t  and   th«    oonqBlnlnant ,   th«  n^oretary 
and  troaauror;   »n<l  tlie   ooMyXalnaat  tootlflod  t^t  a  e«>rtifi* 
osto  of  flto(^  for  69  otearaa  «»•  l»i»uec^   to  iiim  <»»«}  aaetiisr 
f«ap  oa#  ««h«r«  to  hlo  wife,  and   tbat  thero  were  two  ot>»«5r 
ooi-llfloatofl  for  %h<B  ojano  an-  unt  of   vt«#r  ie»,u<i4  In  lulank 
aad  tho  balano^  of  t^«  ntoolc  w«i»  ioouod  te   the   df!'f<^na<int 
aart  m«^  vifo, 

flio   ooaplalnant  ea/«   thnt    thfdef«n4aiit  lM^4  k&M 
llMt  ono  KeXlar  uraa  lnt»r»«t«d  with  him  in  th«»   iSUoaija 

«004  Ik  fJeal    :;o.    nnd   that  it  woul<{  b*  rtoooottary  for  ht« 
to  ^  ^     oilor  |ilG,t*eo  for  liln   int«roat  la  ©r«i*»r  to   onablo 


-a. 


bl»  to  lirinc  hie  pari  of  ihm  a«s«t8  into   ih^  n*m  «««itp«Miv« 
fr«<*  of  inounbriuieot  amA  1i«  »us;gi>»iit«<£   tliat  wh^n   thnt   )tad 
boon  4oii<«,   hOt   t}ut  4of«ndiftnt,   ohoultf  rco<^lT«  th*^  not<»o 
•f  tho  n«w  «ofapany  In  thfl*  oum  of  ^1|5,''CC  rand  that  to   w^our*? 
thooo  note*   tho  ooaplalnont  dopoolt       with  hia  kwlf  of  his 
otook.      Qb  thto  r«pr«?e«n,^«tlon  of  iJhn'   dfrfeil4tmt  Uu»,t  h#?   'iad 
|iiii4  th«  $IC,€r)0  th«  nott^  of  th«  n^'v.'   oorprration   ^v«r«  «xo-> 
oilt^d  ond    aigned  bjf  Attf^nAQtA,   ».»  prf-fiici^^nt,   and    compl<kl«i» 
MBit  am  «oor<9tRrjr  ftiid   troaottrer.  nnU   thm  ooaplainatnt  toy*  thft 
6C  aharoo  of  Rtook  lomuod  in  blank  w^r®  dOib>e»it«U  with  the 
<iof«nd^itt  to   ooeuird  hia  aotoc;* 

Thooo   t«o  tiRrtif^i    «»nt«r«<i  into   »   ^ontroot*  wMoh 

referred  to  this  |10«€C€  an  «n  itid«l>t«>dn«s«  e  f  thff  corpora* 

the 
iion  to   th»  def«iis4«iiit  <  iid^  eiviSMB  of  a  o«rl«o  Of  not' »   to 

tho  dofoadant  hjr  r«a«oa  of  the:  ind«l»t«)dni?^o«»  and  authoriitod 

ill*  taXo  of  th«  steok  htlA  nn  oomarity   in  caoo  a%    an«  of 

tlio  no  too  yit}»  not  {mid  at  etaturity, 

TlM  O'l^ialnant  oxoouted  a  dood  of  hio  J<MVi« 
otro«t  property  to   th«  ««w  oorporation  aart  a  bill  of  tttlo 
of  hiti  poroonaltjr  for  n  rooitod  oonoidDf^ration  of  #6*0ct$ 
in  pa^'uont  of  wHi  di  oo!«i>lAln«mt   th«f«in  agr®(sd  to  aooopt 
<c  okoroo  of  iFtottk,   thi»  aooting  in  full   mn  outjooriptiono 
of  hlMoolf  and  wifo  for  that  an^unt  of  oaid  otoak.     Tho 
defondwnt  oxooutod  a  bill  of  oalo  of  his   bttBin«»iR«  and   tho 
ttaeots  oonn«ote«S  with  it   and  thio  r«oited  a  oon-^iaeratlon 
of  428«COO  and   th^roin   iho  dofendmit  n^ro^o  tc  «cQ«^pt 
th«  purohaao  prie«!  in  the  shf&po  of  tho  ttRpital  Rtook  of 
tho  n«»w  oorpcration  to     ho  oxtoot  of  Hft,006  therobgr  pay* 
lag  i«  full   tho  oubooription  of  hitboolf  nnd  wifo  for  ISO 
ohart^o  of  ihfi  ntw  otook  And  tho  balnxiao  of  thp  osa  unt  in  tho 


,iiTiurs   "Kit 


At  the   tlra«  th#  parti '^'e  «mtar«<i  Into   this  mrriMs^m 
memtt  whi*  »;  b  about  th«  middl^^  of  July,   1912,   th«y   «aj;«cttted 
agre«fli«nt«  wh<^r«»by  ooiaplftinant  w*»  •siplay^d  «.«   tJw*  a^n  »ral 
»ttnai£«r  «f  th«  nvv  mmpwBQf  for  n  p<?riod  of  thr**  /•Am;   i^ 
to  giro  hiff.  <»ntlr<*  ti»«  to   th«  b,i«in«fi;    and  r«o«*iT«  ft  0AI&X7 
•f  #30  por  v««k}  and  the  dof<^ndant  wmr  ompXo/od  a«  Aoaistant 
Cenoral  mui«fr«r  for  »  period  of   thre©  y«fur«:   he   to   jjlvo 
only  j>«.rt  of  >iis  ti&e   to   tim  buslneo^    *t  %h»  salary  of  #lb 
yur  vofflc,     l'^  th«  lUMao  dato  th«»  parties  c»ntrr$%4  lnt<(^  another 
eontretotf  rr  siting  tho  foc^'dutlon  of  7  not^s^  •egrogmting  th« 
muB  of  #10,000,  oTldftnelng  th«  eorporatlon^a  Indif^btednooo  to  tiM 
Aofondaat  wn^  reoltod  also   tb^  deposit  of  60  oharoo  of   stMii 
ia  mo  new  ooMjwny  with  the   defendant,  hy  the    QO«|>lainant 
as  oollatoral  seourity,  »  vhloh  oteolc  t^i*?  d«<f enfant  agreed 
to  r«turn  to   th«?   tsomplalnant  *ft*^r  thf^last  of  U»*»  not^r  vao 
paid*     Thin   mnlruct  provided   for  thw  sale  of   the   oollatsral 
If  any  one  of   the  notes  was  not  paid  at  maturity. 

C^aplainant  teiutlfled  %hn,t  durlan  t/ie  first  year 
tho  new  ooetpajiy  made  $»2,&00;   hut  ther«;   le  no  erldenae  as  t« 
whether  any  profit  «as  nads  after  tisit. 

Qadfr  date  of  July  8,  19X3,  the««  two  parti  e 
exeouted  another   eontraot   la  whl«i)  the   ooa^lalnant  ogreed 
to  work  for   the   eonpany  from  the  slate  of  the   oontraot  up   to 
the  time  that  all     the  indehtsdnsss  due  fro  is  the   oosvaay 
to   the  defendant  wae  fully  p«a^id,  giving  all   hlk;   time  to 
the  buslaese,  at  tha  salary  of  #30  per  week,  acting  a* 
General  iianagsr  of  the  eoi^pany.  *»gni  shall  nansge  the  ssne, 
sttbjeot  to  the  approTsl  sad  direction  of  thf?  ,)o?^rd  of  Directors 
sf  said   oorporatlon.*     In  tlUe   contraot  the  defendant  sgreed 


JS««1£I«C 


vKrr 


S):  V1/' 


j^l  ufw.  #|iir 


ilutt  wh«n  All   the  indftbitfdn«s0  due   irdm  lm4  h^vn  ptdLd 
0Ut  of   the   £»r0e««d«  of  th»  businasB,   Jw  veuld   «au»«   ihr:   o  .^i^Rny 
*•   eonrwy  Imaic  to    thr    ociflplninant   the   Joik^k    «tre*»t  pro^i^rty 
•Odd  all   the  |»«r«onAlt/  that   ue  had  Vrou^.b.!  into   tn<}  net«  oor* 
po ration,   p^ing,  »t  an  tt.pprAis<»t<j  v«»lu«,   for  stty  of    the  orig« 
ItSfil   artlolf'ti  timt  night  b«  found  to   have  1i«@b  dAKtn^ed 
or  d#etroy«d.      Xn  othnr  iM»rd«  th«  defendant  a^r«ffd   t« 
turn  tha  Jon<^ti   etraat  'Vx.nint-aB  >»«.     to    th«»   oomplaiannt 
ac   oor     aw   the  proo*^^  of   tn«  ne*   eoap«ny  had  lie^n  «?uf;ici'"nt 
to   tak:«  up  fill   ta«:  riots' p.      The  li<*t  of   thinv;»    t--  !)«*   tumad 
back   to   th<?   QO'-.i^ls-lnnnt.  is  not.    wnlainei-   in   th«ft  contra-t, 
^t  th«  c^ntraat  ri^fr>vn  to   a«  itemiaad  inreniory  i^nc  lipt 
af  the  j»rop«^rty  as  baing  att»chrt<i  and  marked  HxhlMt  "A*» 
ifhan  th**   oantraot  waa  offered  In  eyl4<^n«*!  I5»hlbit  *A* 
vaa  not  attaeh«4  and  the  d«f«ci<ij%nt  elain^d  that   thi^  tumplmin- 
ant  was   to  hRT«   furnj.flh<>(i  it  but  that  ha  hf>d  n«Y^r  donf>   «to. 
Thin    eontratit  further  proTidad    that    ^»hen  the    eojaplninant  rie» 
ttotrad  bnok  |JL«  prop«rty  ha  we  to  «urr<»nafr   t)i^  59  Rharea  of 
Btook  he  ha  Id  in  th«  »«?w  ooi^anjr  to   th©  defandant.     Tba 
•OMplainant*a  ««n  UtuX  had  bo'cn  «ra  tloyad  by  tha  now  oanpany  and 
ho  waa  a  party  to   t'lie  l*iBt   contract  and  by   the   eontra-       both 
h«  and    th'  ^oaiplainant  agra^^d   that   tlin/  would  dirfl'Otly  or 
lndir«otly  an^aga  in  th<»  bunoh  kindling  wood  bueiniitBa  for  tha 
l^oxlod  oo7arft4  by  tha  oentraat,  and  to   9xtstm-<i  two  y«*ara  fr©« 
ito  dato« 

Although  tha   acmj^lalflWit  woo  tha  eaort^tary  tmd 
treaaurar  of   tha  United  .^tataa  ?©©4  k  GeV.a  Company  h«  n«»Yar 
]«id  any  of  it?  booke  or  papars   in  hl«  poaweeoion,    the   def<md«at 
koaping  avary thing  of  thin  natura  baloagin«  to   th«?   oompany. 


.^ri  :  ^»- 


!««• 


in 


«9«oial  jGi(»«!«ting  of   iht''  (stotiklaold^ra  of  %h0  rtnlt«4  £itii,t»« 
#oo<i  i&  '>»k«  OiM^poTiy.      It   1»  not   alftiur  fitm  t^#  rt'oor^i  flMtlmr 
ih«  «<MN|»I«tnant  r'?'o<!»i'Vft«i  s  noiie^  of  %\mt  tai»<»tiir]|;.     At  ««n« 
pXoni*  in  hir   to'tlmony   th»  aenylainnnt  »a;^»  h*?  diii   r«oci7«  ftu«dJ 
«  /jctAae,   Vm'.  «,t  anetheT  pl«3«!  it  we-ultl  «.»f:.;  «»   tho-^^^h  h®  ]mi$li% 
hm  r«f«rrinu  to  «  n«tl«»  h"  r^-offlvsa  iii,fi*»r   lh<*  m«<»ttna;#  »idTi»« 
tng  Him  irtiat  had  tmkvm  pIno«f  th«r««     ?hl»  Iditt  notion'  ktt 
in  writing  $irut  in  it   th^^^  oo^xplAlnant  iv^  i^iittnmA  %im.%  at   thle 
•ip«eiai  misntinis  a  n«9  ^rtr4  of  <iir«i$tor«  w«ifi  «le«itt<&  9on«l»t« 
infi  «f  thrt  iiief«nair5«t,  lil»  wife,   his  eon  Morriw,  ana  a  nvphtrn 
lOaTiA  vii««n;   ftBd  that  at  a  epfsciaX  weeting  of   th<    air««tor« 
th«»#  ^Arsonn  wrr**  el««3t«d  an  th«  officiTR  of  thf*   oompany; 
th«  <4«fendiMnt  a«  pri»«ia9nta   hi»  wif«  a«  ▼i««9>»]|prppluent,   hi« 
Mm  ae  tr«aaurar  and  hi»  iMqpitiftw  ae  0eare*tary* 

Iftl^er  dAte  of  .-iirel-i  53. ,   1914,    tte^   <»m|>l.«.innBi 
recsived  a  lon^  writtoa  notion  infonalng  him  tJy^t  Imi  ImA 
not  oosipli«<i  with  his  ^.@,r»fmiifn%  to   ]?roottrt»  c«irtain  r#l«N»a»o 
on  hio  Jonoa  etrof-l  property  Gjm\   /5eliT«r  th-sa   to   th«  HniteU 
eitatoo  9oo4  4r  9ok«  '^^empiiny  end  tlmt.    he  h«s.fi  fsil*'\i   t©  dli»liv<^'r 
aom«  of  th<^  ertiol*?*.   (»y»r<»d  by  hie  l>ill  of  e^lo,  and  ho  wao 
notified  to    aemply  with  hie  a.ll^fi«?d  «4si*»«a«nt»  in  both  rwo- 
pootoj  and  by  another  iMuragrajdi  h«  wao  further  notified, 
•that  tho  und^^roignnd,  ao  pr«?id«snt  of  thp  iJnitcd     tnt«'B 
food  &  ^k«   "oiapany  and   in  accordanoo  with  tiio  nioJioo  of 
tho  dirfftttors  of  or^d   oorporation,  do   u  h<»r«>by,  notify  and 
ro^ttoot  you,  froa  and  aftor  April  1,  a.  ^j,  1914,   to  doroto 
all  yoar  tiis^,   in  fte<sordanc«  with  ttoo  oontraot     f  owployiaoni 
with  oaid  oorporation,  to  attending  to   th«  buoinootit  of  ftaid 
oorporation  Uj^on  tho  i»r«nioos  and  in  tb>»  y»r4  imd  off  io<?  of 


ftai4  «ors>or»t4on,  »  »  •  and  ao  eth«r  $>lee«  ^  *  *  ^nd 
your  fKilure  to  do  ko  will  b«»  Ink^a  \^  »s»id  eorpora- 
tioa  to  b«  &  br«ft<^  of  youi*  ^iitr>%at  of  «P9pl«y?&i«»f^t,* 
TteA«   wa»   ei|p«»¥^  fey   th#  «i«?f '^Tjdant,  , 

TH©  flsos^Xainwnt  teniifi«4  th»t  he  worl£«<i  f«r  the 
tw^Wiill   cYt^r^   any  hut  t^t  followiiH(  t)^   r«»e«ipt  ef  eii« 
notice  hf'  <iia  not  oontlmi«  ymrkinf^  f«r  tte«  oMq^ay  ib«tt  UiAt 
|M>  wmt  to  ins  effio'*  sry^ral  tii»«»  afi«$r  April  first » 
diMauaaiaf  an  *«eountlng.     H«  testifivd  thfitt  folXo«lns  ^^ 
r»d«^ipi  of   ih«  fi«%ics«   of  *  arch  51,   h«  did  3^t  j^    to   th«t 
office  ihtt  n«xi  w^nds^  t^omini;,  "as  h«  did  net  feel  good* 
and  a«a£r«hil«  h«  get  th«t  letter  in  quwetion.*     Trnm  th« 
r«"<«>r»i,   the  witT»«6«  ymaXd  »«  «  to  \>«;   r«f<?rrin«i   to   ooapXain* 
ttttVii  Xshibit  I.     Th«  *»  ie  nothing  in  th«  resort  ««  i?»ark»d, 
¥ttt  th«r«  is  ».  lett«r  fross  tfit  4<?fpn<i»nt   to   tli«   atta^laimuit 
tet«d  April  6»  1914,  rcisitin^  th&t   in  Tiew  ef  tH«  fart  that 
ll«  lta4  a4Yi««sc;  th«*   oojapany'ft   r«pre8«ntativ«  tliat  he  wcaid 
not   oontimte  to  wcrfc  for  th«".  an^r  longer,  •aad  a<  jreu  )nLT» 
tt»i  app«ar»di  f©r  ^»ork  today  on^i  i«  t1*»w  of    tfe*?  fwrth<ir 
fact  t^t  yott  l»T«  m>t  aarrltHJ  out  th**  direetioio*  h«r«tofor«» 
giT«9n  yoiA,  w<^  beg  to  notify  yea  that  w«  hafff  fouiwi  it  n«©«» 
•ii«a«3r  to  fill  yfl-ur  jEilao*^.*     About  this    tija«?  or  ahfortly 
th«>i>««ift«r,  the  e«rrie«o  of  tkm   oonplftimmt*0  m»n  "S^ttx  v^r«t 
dii!pen»9d  trith  by  Ut«   «n»9«iqr« 

Aati  30«plaiaaat  teetifiau   that  he  imu  n**r^r  rrf-r  iveu 
Vaok  any  of  the  ^^xn^mrXiy  h«  had  arigiaally  i^t  into   the 
eoapaiqrs    that  ho  hnd   triad  to   oacar«  an  aesGuntiag,  liolioipo 
|Ji«;  that  tho  ^m^pafgr  imd  iaad«  onough  noney    to   tt&k<»  up  all 
tiM»  notoa  hol4  by  tho  dofoadont,  1»  <M$ULoh  oaeo,  uauer  thpir 


•  3- 
•OBtraet*   ti»e  a^fendsnt  «y  ils  be  ©Mie«A  *•  turn  th« 

4«f«a4«ait  had  drftvn  ia»««jr  ot»t  of  th*'   eompAnar  b^irend  tlj« 
euaountB  he  was  to  r9e«ir«  ««  salaj^  uaa^r  tht^  «3ontmot« 
aad   furth«r  tlj»t   tl»«*  di«f#ttd«int  ls»<I  «««T«r  »av»s«p^i   ih«  $lf!,0CC 
at  iJ»*r  ti««  th«^  f«jrwed   tb?    n<nt  -jowpRny  &•  h«  r<!^r <?»*mt«4  h» 
hMd.     ah«>n  h«  »^«  t-fetlfying  on  th"   latter  ^i»t  h**  wa«  A«k«d 
AS   to  wfcicn  h«  haiu  leajmed  of  ih«  faot  that   the  d4^f«z»t»nt 
1)a4  aot  yut  ap  th<*  |1C,C€C  ««  hm  imd  mtskt^ti,  ana  the   oourt 
••ami  to  hATf)  ouatain^d  an  obj^etioa  to   that  {question. 
apjDaarantX/  on  th^  grotm^   that  the   oNqpIalnant  i?ae  not 
••ftk:in|;  the  <sur)5«llatloB  of  the    eontraota  an  th<?  ground 
•f  fraud,  l>ut  waa  m»r«Xy  aaklag  eu)»6tsjntllkli/  tlt^t   th« 
«ex^^*o^«nt6  of  t}t«   p<urti«ti  be   c«rr&«(i  out  end  that  an  aegojmt* 
lag  b*  had  for  tim  pvarpoue  of  disooverlnig  ^h^th^'f,   a«  a 
mattor  of  fact,   th«   t^f^^pmi^  ha4  an4«  auffi^lcntt   to    tak^ 
up  the  notes  held  hy  the  d«?foBd»nt  ?*n4  if   ^h»t  provad   to 
b«   the   r^fB   «h«  deffttttlsnt  ba  roquir«a    to    f»omrey  the  Jonas 
RtrftfJt  bu»in*»Rf-  b--.c'     to    th^   i^oatplainant. 

In  ftdditiaa  to  Leopold  C«otarrei5Sh*»r,  hln  ^if«», 
ttm  Ohloaca  Vood  is  <Sft«l  C^npanjr.  !i^>'i  ^<^  Uitit«d  Btatee 
Wood  &  Coka  i3o*,  ««r<^  made  partias  defenuant  and  aa  H«r«* 
tofore  otat9ct  the  flltaiiaalXor  dlaoisood  the  hill   for  want 
of  aqaity*  ^hen  the   (srmpX^lv^nt  reaiao  hie   sa^e. 

In  our  opinion  th«  eea^lainaat  atado  cut  a  eaae 
aliioli  entitlaa  htm  to  rr>liaf,  if  net  tmiier  hir  pr^^r  for 
mn  aooounting,  under   ih<^  gaaaraX  prayer  for  r«llof  «^ioh 
his  bill    eontainad.      It   is  apparent   that   th«  ^^^tola  oou raa 


-9- 

tf  til*?  tH?fr«d«Jiit,   Ivd  for  it»5  patrpu-iKi  Wi**   *H«d.n»tion  •f 
tli«»  HechtB  tte  oo^i»titor«  in  thi©  I1m«^  of  bu»in«*i?r.      if 

ttiink  be  wttet  h»"v«  h€ivn  fjoj*  Ike*   «yid«»ir««',     h*^  t^h^uld 
ROt  be  halci   t©  «ceagy   Uk-  saew  |>t>«iti©«  in  &  e»urt  ff 
v^ultjT  ter  h«  inii^t  b«  h«ia  to.  if  the   e<  ritr&ry  *'BI'«  true. 
If  th*'  <i9f«mt}'vnt  nev«r  r«4«  the  expffntfitur^  of  th^  flf),O0€ 
trliialk  wmm  tb«  l»a«iB  ©f  the-  not«e   InTclveu,  whidft  wsi»  tim 
heftft  ef  tHe  wiKjie  Vu8in«e@,   it  -WGiici  8«'^  tltat  th?    cura- 
9l«ifia?it  wt'uld  V«   *ntitl«fi   t©  a  ,v«-!tiirs  of  all    the  pr«i»«rt,y 
be  pat  into    t-h<?  n'*'?  <50Kjiany.      Th«>  only  eyi<i*mnr   In  th«» 
r^eer<i  en  this  alleged  eaq^SBniifewr'v  ©f  ;ilO,CCt)  ©a  th«  p«urt 
of   th«f  d»f«ivi!*nt,   i*   th«'-   t^etl^eny  of  the   oo»|>XalBant  1^ 
t.h«r  efffttjt  th»t  it  wasf  a'*Y«>r  .caacie.      The  only  evident*?  in 
U&«  ree(»ru  an  th»  s^uestloR  nf  xiw  withdrsirjil  of  funtir 
frOM  th«  aor^An^  by  tH<:  d^^fendciat  in  inMitioxi  to  th«» 
sAlnry  h«  -yne  i»ntltl«d   t«  uad^r  ili*:    Ci-i^tratJtst,   Ic    ths 
t«»BtiiaoTiy  of   th*   oowplainant  to    ih«»  effect  that   r/uch  with- 
drttimlB  woMi  i»«i«.     fru*,   this  in  not.  thr»  b«*fit  *'vi4»'nee 
•f  that  89»tt«r  but  thf?  introduction  ef  this  evidftto* 
was  not  objected  to   ,  n  th*it  ijro^md,        ^ile   th«  bill  sol^ht 
hiiT«  ecntain'^d  mor<^  aeeuratA  allcc^atioiie,  it  doe*  »ttb» 
atantially  oliarg«   th«»  4«f«n»l«ust»  with  ooacpirlng  to  tjrt  the 
ooiiipXaliumt*8  property  niri    th^'n  elisainate  hi«»   «ad   this 
•M9U   to  bo  born©  out  by  eu<3i-.  #vi«I*>n?o  ao    th<'r**   ie   in  t^ 
rooor*.     yrOA  tbo  shoving  thAt  w>9is  nadtt  «9  «r@  of  tli« 
opinion  th&t  th«   oftoo  elwuXd  baYe  bo^^n  ref«rr<?4  to  a  Master 
for  a  full  hearing  as   to  tH«  roo^i^lo  aati^  oxpenditur^ii  of   th« 
Ualte4  atatoo  ltoo4  ft  Joko    :!oat]^aiiy  an<t  «n  aeeoimting  by  th« 
4of«adant  as   to   all  withdrawals  froa  th<»   ooiapany,   sind   alfio 
th»  taking  of  moh  proof  as  might  be  oubnitted  on  th« 
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*'y  ^^..-sr 


a  )iai<?4 


rrtj^'^' 


<|M««tioa  of  %h»  iMUnMiit  •f  th«  tlO»OC?0  \ty  ill*  4t«f«iKl«iit 

nmmmX  h«f  9llJ«»ct«d  to,   ^   ee^at^v  of   ihr   \m.ri»  f^^^at   thr>t   th# 
ntm  4i3n»<3t*r«  «*r«  ell  nvmV  rs  ef  th<^   def'-»4«Mit*ft  fusUljr. 
Tb0  «!ioekh9lU«rfi  telatng  «r  controlling  th«  m^Jeritjr  «f 

ttt  «u^  rng;ulMX  Me«tiiig,  or  Bj^ftiftl  nae^tlng  pro|t«rl^   N^la, 
«ftd    to   snatroX   th*  oonpsirijr,  but  h«r»  th«^    p^fnv  tc  h^T^  V««»n 
tb9  whol<^  «c«piuqrt  **  f«Ji^  ftljjsit»Ating  th«!  minority,  for 
«li  yraetiottl  pwppon^e,  »•  to   i^IiBUlnattf  it  ctntir^ljr  aflnii 
&««ojrt^iBtg  to   '.IM   %«eti3Byon3f ,  «v«n  vltil«  tlie  o^iq^lttliiadat 
wm  m  dlx-^ietor  aiiid  offio-^^r  of  tbo   «e«^p«mr»  Ii#  >&¥««  kept 
in  owniilete  l,^i^wrfmo«^  ef  *vll   its  nf fairs*  a#5Vffr  feir«3i 
l)«ing  ]^(rii»itt4Ni  to  Imf^  ito  boolc^^  in  hiti  pooooM  ion  »1* 
though  Ite  «>^«  tlho  e«i9«;«gf*«  ooer«Uix^* 

Althoui^tt  »«itli«!r  tks  bill   nor  th«>   f^Tltitneo  is  »«  dl*»r 
tmi  oacplioit  OS  It  otj^it  to  hm,  v«  aro  of  tiM*  epinicfi  thai 
trlMT  oowiiloiiiont* e   oooo  no  it  sti^nii*  in  thr>  rt^oord,  with  oil 
iiif^^refitfoo  wliidNi  ifHi   enit  ^roporl^r  dxmir  fro»  tint  t«etia»>nsr 
«»  given*     io  »%io>t  that   ih<«   trla.1   <»uri  c^«l<l  i«iT«  «ol,l«4 
ItyMl  tko  A«fo«4«et«   to   oubmit  eucn  df^fonso  a«  tH«y    estrM 
tt  audt*s  ««d  t^roforo   t.^t«>  fionroo  of   tlMi  Supojrlor  Court 
i«  r«T€r»«d  ami   th^*    3«mo<?  rffr-mnt^ttd  to   th«t  oeurt  for  further 
l»ree*«4in^  Mii  in^isonsi&tent  ^ith  thio  opinion* 


M9  •  2427« 


»O.UAil   ^.    &iais3TMCW0, 


OSriCAOO  HAII.WA18  %5gJ>AIf3C, 


?li«  plaiatif   ,  AjraRtrontj,  brought  vhi»  iiCtism 
e^»irj«t  th»i  d^fenUsast  ie   rff>>5©Trer  siaswa^SR  »li«>g««    te   teve 

*at»*    <WiJr«  «iQ  lat©  jui  «X*oiri9  ti«»llT«r/  truek  whi^  the 
jlsiiatifr  iffe©  tfrivlms,     Th«^  jury  fpuaii  th*^   ie&u*?»s  f©jr  U» 

tl»«  4«^f4i«(dant  90»t«i^^e   that  the  dai2!Wk£<»e  ««s^3>^e4 
v^'re  «x9e»eiT«,   Uwt   counsel    for  plaiatiff  l»4t>lg«4  is 
•rr»ii*«tttt  tmd  9r«jtt4i«iAl  »ygun«it  «UKt  il«iit  the  ijrin^X   «3^art 
•rr*d[  in  the  &krxn&  of  5«^rtala  ia«tru»ti©n»  to  th«  Jtstfy. 
there  «itft  ft  ufmrp  oonflict  in  th*^  ^mid^nm,     TJ***  pl«itntlff 
t«?stifl#<i  tlwt  lt«  wa«  <triirtn«  h,l«  a^ftMnfl  in  th^   q^up  trs«k« 
ef   tiw  fXnfntwAmiV  «tn4  «w»«  to  «  »t6|^  in  thr  traokn  3  or  ic 
f««t  beiilatf  ft  ttar  whJLoh  )sr4  «<wi«  ie  r  i^tandstill*  ^; 
r^ftson  of  eroftft-traffie  at  ti»«  »tr«®t  int»rtt»oti&a  a»4  tte^t 
9K£1«  Ue  vas  in  thi&t  p;;«iti.o»  s^fi<}tJi«r  esur  <!ts»e  aipt  fresi  )»««• 
hi«i4  am.   r»n  into   thf  rear  et  Mk  !n«iflhlm:,   «?tri>tljig  it  t^^io« 


•2« 

Mid  InaMi^iac  it  ui?  itigsiast  thi!  a  ax  in  trontm     W§  tmjfB  Jm 
was  ksie^Ail  u<^ c!on«9lo«is  in  iho   <}ollielon  snii   thai  aifter 
}Mi  kHt4  r«j{»iii«4^  9am>oiou«n«es  ^ni  Xi^-  cMur  in  frost  lni<l 
9xt»<««d«d  en  its  wagr.  he  drvrm  his  aa^in»  ever  i«   th« 
ettrli*  «ad  af t«r  seme  miimt^s  dr«Tff  1 1  b&ok  t«  his  f^i^lojr* 
•r«,  C^r«t»a,  Piri«,  seatt  It  Ceaapwiyrt  «nM  tlMit  ^i  ntD  tiMi 
4id  l9M»  g#t  out  of  ld«  ttft()lki»R,     ¥li«r«  -»«^r«  t^n;  e«mari'«aa« 
«l^»««B«s  for  Uu»  plftintiff,  vhs  oorroborRt^d  hiai  la  s«Ml 
r«iqMi«%ft«     0»«  •tj)kt«d   thAt  wh«n  )»e  first  »«%  the  plitin* 
tiff'e  amartiR*  it  wm  in  tifee  •tr^^t  car  trao)c«  b«t   ihat 
IM  «»tti4M*t  t«iX   wh«thnr  it  wftfi  *traolciaft*  ar  frii»tlMnr 
it  wn»  iNUft^  out  ana  ^(»rtl^  in  th^   tr«<sk».      It  «^a|.d 
st^pmmje  fro«  tlM»  te^tis&ot^  of  thie  «i  !»«)£«£  %hi&%  im  liad 
a^t  iK»ti««d  tJi«  i«ft«Ma«  «iiitU  *»horti^  b^f«r^  t:^  ii^^oi 
lai^|ift«iteNl.*     fh«  ftth^r  #it»««ff-       yefsirft-^   t©   «aia  t^t  h« 
did  n«i  ««^  *ikt  whftt  p^r^lnt   tllie  ^;mn  (th«  pX»lntiff)    ««m« 
In  en  tJsp  traek*.     For   th«  d»f»ne^s?5t,   tl»(^  »et»r«»»  t«Rtt» 
fi«d  %luk%  tlt«  9lftintiff  iHtd  l»e'<m  driYing  hi«  H^ohim^  in  thd 
rsadim^r  1i#^««a  th«   tmalcs  &nd   th«  mt^,  xmd  that  »»  iw  ms 
driving  ^0   !3«ar  x»^  to  th«  point  wlvQr«  tli«  atur  »h««d  «»» 
stepped,    tb«  piftiatiff  tried  t«  «it  ia  b«tw«en  Vim  %Tm 
««r«  and  1m  vmai  matble  to  ayoid  hitting  ihr^  ^oi^c^^^in*  « 
glMfttting  blow  on  tho  side,  b»ek  of  tb«  front  t)ii«*JL»  |>ii»l«|jm 
it  into   xhn?   &ur  nlMitkAm     S«  «tate4  that  h^  cLiu  not  »««  tkff 
piaistif  f  b«fer«  th«  ifttt«r  droTi*   in  alMni  vf  hiM,     J}« 
wu  ddnrftWraiad  )gr  tli«  Modudtor  an^  aloe  bgr  tha  samimmmn 
of  another  oe^  tliat  «a«  aiosftijr  folio  wing  tk<!?  tsar  tbat 
ran  iato  tha  iM^aintiff*a  naoMjrif>.     Xhn  ac'3id««il  hR|>^<»aad 
a  littia  bafaT«  fiY#»  o»3l©«ac  in  tht»  ftft^moea,  ea  WabaaH 
av«Rtt4  Jtt»t  Bouti*  of  Ad«ai«   Jitr««»t,    in  the   c:it>   of   ^i«i^5»» 


<v 


thff   t»affi«  m%  ihi«   tl^ae  »f    tH*»    4!5j'    l*  iMM^IQr*      Thee*   tter«« 
tritttestHMi  ftll  t»»ati,fiiKl   thai   %lM?  plaintiff  Jwap^d  ©at  &f 
h,tm  mm.9hin«,   %ft<^r   th«?  A0dl4#nt,   i^md   pTe<M»^«ii   to   ^«it  t!^ 
naoMie  of   «iiin»e8«i»,    >n4  |3ttll«»d  off  Hi*  £!c«t«7«a(Ri»* «   oa^*  for 
%i»  pwrpii^m  of  ««e«^rtainins  hi«  n(Mli«r*      Th«  theory  of   ttw 
d«fenasi)te  •««  farther  ho)m«  out  "bjr  tlie  oeitduotor  ana  ih« 
notonMkn  ©f   ths-  aar  ali«Rd   Inte  which  th*'  platntiff 's  ear 
vauK  pwifc^*     the  lo^tt'^r  vltn^-»»  »t«te     tk^t  «<f t«r  h«  h&4 
left  ^*s  front  i»latfotta  of  ht«  «tr,  after  th??  Accid&nt,  «mI 
»«11(»4  Vaok  to    the  r*?iur  ♦isd  of  th*?   car,   h*"  <S4  4  a«/t  e«ef  any 
•ao  ifi  tha  tttttojiohil^  »t  all. 

After  th«  ^iKintiff  iaU  r«rtttm<r<!  to  hi«  j^lft«« 
•f  M^fiaramat.  he  was  oa^^fiiiaeii  h/   tf^   h»s*««  p'i:i3rei0tafl  f©jr 
3curee»»  Piri^*  Seott  4^  ^ms^ngr.  -siho  tc^d  him  ho  «?ouIU  h& 
••ff  a  whllo*.     THo  pliiiJLntiff  thf^a  front  hoa#  ©a  «t  »tre«t 
«Kr  ^etaoNMMiiNURiea.     Th«  fo]Llovi«i|(  otomin^  hie  iMeok  wito  wery 
m^rn  ima  stiff  a»«[   ih«?ro  i^ao  «ic»«  owoll  «.»£:.      Bi  150 1  uyp, 
at  fthcut  t»«  ©•©look  in  th?»  corning  mna  vtttm  about   th« 
hottC«  dur&ag  th«  d»y  bat  <iid  n4it  ge  a  at.      HN»  w^o   <^nfijie4   to 
his  lio%t»«  fsr  fivo  OF  «ix  v^ooko;   hift   phyel':ii«ji  sevtif^  hisi 
oa<j«^  or  twiO'^  «  »«f^k,   ^rpoerlhti^  th^'  uoo  of  a  iint»@Ri  on 
hi»  hiidk  and   lixths.      the  aaaid^^t  hi9i|i9«««<&  OH  INgr  IS  MWl 
IM  retum«4  to    ;xi»   *-ork  .  «?;>t«^b#?r  f,   Ooing  Xiftht  voifli» 
4oiiverla^  sjaall   ^>?t.9lcafto»»  tt|»  to   thg  «iddXcF  of  lJ»o«B^«r 
f^Ml  iM  h«|pnt  drivii^  o  ai«L<3iiiii«  j^nln^  ^a«^  n^ut   Ihf'  first 
of   t^  year  h#  «r«at  book  to  hi»  r^^gular  ^^e^rk*  «(n«i   <:0iitinu«d 
in  tlto»t  OftjjNkOity  «ip  to   th«  tiia«  of   th»  trial.     At   th<^  tii^o 
of  hie  Imjury  his  ^«mes  fisouat«4  to  $X6  &  vook.     At  tii^^  tia« 
of  the  trij»l  he  »a»  o»miag  $X9  «  we«'k,     Th«  only  injury 
ho  o««n«  to  ht^iVo  euotolaod  imo  m  i^ojrtial  displaa^rsont  of  ono 


•t  Hie  riliC  &n  the  left  Kltte.     T^l«  #«4M»aion«<l  6Ci»«  stiff- 
B««a  ©r  rigidity  aWat  l^r,  ssmll  of   th»»  bi»ofe,      Th«  ^>st©r» 
«l»  i%tl«ndl*d  hiai  frooi  tM  sal<idl('  of  Jun«  tuitil   m&rXy  in 
jUiguet,    ftmt^'d   that  at   firtst   ^e  "siftw   that    the*   »94»«»   1b 
the   lowfTT  thoraoio  rsgiMi  wan  »tiff»n«4,  found  the  iBtt«el*« 
▼»ry  ri^sid,  fteri",   stiff  »in  •  jwt"  oi   l^n-  fixation  of   the 
wpin^  mhsat  ii\«  l«ct   tv>9  derst^l  trnd   the*  first  ImlMr  T«rt«* 
hrttm,*     Thir  dootor  tBtat»d  thisit  in  Aitfiitat  hits   etmdition  iris 
iflsuroving*     lie  fitrtlH»r  ftiat^d  tbttt  th«;r«?  «n«  «  ^jr«iit  !l<^«l 
•  f  diff«r«no»    in  hin   etondiUeii  at  tht^   tltse  af  tlt^  trial 
maA  1x1  s  oeaditidn  in  iUMpuit  i&ft<»r  hfr  mie  injured.     The 
dootor**  teintiMony  «&«  *ii»  i8  maoh  i»pr«y(?d,   th^  rligiditjr 
to  this  s^in^  hum  epr«t»tXj  diiUi|»iMMLr«d«     Th«r«»  is  b»&  fMi»  sxuch 
ttpp«r«^nt  j«iti  &n  mmtien  %e   t^r«  -«;>&  &%  %im%  ti««2    ^»jr^  in 
■Ot   tt«  af««te  rigidlt/  of   th»«    ss|>in«.      thct  rib  rf«%^iii«  th^   n«Mm^ 
•till  di«^lj%3»d.     7hait  di«f|»lact«>%»«nt  6f  thf   rib  it?  n«o««c«jrily 
a  fMiaful  oonditi<»ii«  * 

It  «reul^   •««»  froM  t>ai;-   <^vid«iii««,    tlint   t^  4i»mn|«« 

ttmurd«d  by  thr  ivay  «r»  out  ©f  «11  proportion  t©  tfe#  in^urie* 
tJwt  filslntiff  r«C'!iY*u# 

in  the    «o;ir««  of  hie  argua^nt*    »5uni-''^l    fdr    th^ 
plnintiff  »»id  "In  r«»fi»r*i  to   th?^   Inetruotioreof  tJ»»  <i«urt; 
tli«  oe^rt  will  i»»truct  you^m  thmts^  iaeti-uotionis  fur»  pre* 
9Mr«d  b3f  votiaM*!  for  «ith^r   side  .•      >^uns«^<l    for   thm  def«ad» 
WBtfe  iiit«r]^««d  an  ob4«€rtion  to  this  8t&t«»*Ant,  triktid^  thj» 
eoort  ev«rrul«d  sad  thf>r«uiMNi  «etBiftei  far  th«  i>^ainiiff 


i-tola 


-5- 


for  ^ith«r   ^iivf   htm    Uv^v   i^^ui»t   «V-t<?   U.-    Iftw  aorro'Jt- 
Xy,  but    th«r«^  n,rr,  ^assh  iR»ti'uctieni«   thfst  ir<»#ici   in  tJvlR 
vaj.    If  ytsu  fltuJ   no   r»n:-    so    - n     to,    tivn  ytti  viil'^p'i.nd 
for   ih«!!  pXaintJff,    ml  if  >•  u  fino   co  awf^J   -.n;i  bc  » 
th«n  you  tjift'^XX   fina  fcr  tJv!   d^fetKifuit.      la  oihrr  worde, 
e«uiif>«l  on  0rj«  j-i4*»  «»lvfYt/c  glv**"   im  tructions   th»t 
MttsjMite  frnn  hie  point  of  rivn  in  th-    at-c^,     .na    the 
eeun»><»X  on  tVi«  olh»>r   Ride   ite<v«    th«    :^fa.i»   right   t©   give 
their  point  of  ritm,   &na   th<»n  tlfw   oo.^rt  iooIe»  ot«i' 
th<'fsp  im<tra'?tioiiK  and    r«»fur.«^i?   eu-^  inttrustion*  a» 
ii©  ti«ink«  are  ^-rron^^cun  fiin»i  t?:ivp«t   those   th^t   /i*?    think* 
static  tH*^    oerreot  Yi«v  cf  th*»  Irw  cr  i.h*'  subject,      ao^, 
inetruati&QS  ar*  vrry   insidious   thinf:«.      *''=u  s«n  giv* 
illetruoiioaa  ansi   l«>nve  out  cne  or  t»o  woras  juiv  fer 
that  r«a«oA  tH«   (»i««  *ili   tf    i^v^ri»*»»i   ia  th^"  higher 
dourt.     After  ^o-.*  >iRye  ison  your   sar»  it  i?;  very  e©»y 
%&  glTe  iastruatii^a^  an^i  l^sre  out  «i  w«r(i  or  two  of 
it,  &nu.    thtni   loeo  yo >r  «h»l«?   oa*i«  io  ft  hijfiwr   «>  *rt, 
liy  4H«t  that  lARtruetion.      ;©  for  that  r^&.rim  i   ?;«•?« 
gSv«o  ia  thia  ^miM  ter^  few  i«i  tractions-* 

Coun«oI   for  .-;."f-^n.;:ini.8  objeot«t«l  te   tfcls  aiisteKt^nt 
ana    in'?  obj^otion  »«»  Sijain  ev«?rrul«»ti.      Tlsis   ari^-u^nt   ■wa.K 
el«farly  isi|>rop<er  luad  th**  oVjf^stion  t©  it  r.i-i^uli^  ii«t-»*>  bepa 

oould  imr4ly  ^urvc  \t«'f^n  «liain.»t«Ha   ^^v^-n  ttoutih  tJt*>  obJ*?ct*on 
had  l»s*<s  I  suts»t».iise<i.      instruetioae  sir«  not   to   bif»  tskk^a  bjr 
a  Jury  Aft  glYen  Xay  «>ounsff3.   for  the  litiipunt*  iw»c.AT«»d,  Wat 
by  th»   <jeart»     AfiytniOfi;  oaiv   in  «r4s;asa»«t  in  aa^    !?«y  to   th^ 
fiK^ntrtftxy  1»  is^rop«r,   «md  i&n  ^rgw^ont  &4viainc  th«  jury   thst 
th/e  iaetruotion«i  ^hian  they  ar«  i«it»r  tc   r<  <j«iV9  frea  the 
eourt  »r«  "vwry  invidious   thiage"  or  ftoraethin^  ia  th^*  nature 
of  tr«$»B  %y  rttABon  of  whieli  u   Cf^99  sm^  Ih?  won  or  loet,  ^0 
te   thff  ia^rop^r  ub«  or  emieoion  of  a  «or<l  or  r>   phr^d«,   is 
btghly  ]^r«4u4i«iul.      Instructions  giTt^ntito  Jury  Vjr   tA#  €Ourt 
ehouliS  sake  tt|>  an  aominite  ami  a  fair  aixi  iis{>&rtl.«l    sst^ti^^^nt 
©f  the   rulee  of  law  riiish  tiiff^f  ^^r^    ^®    folio?  as  »  t>ai^«»   ia 
<t««lding  th*?   i«(eue«  of   fri«it  j»r«»«atod   to    th^rft,   rma   no  ®t«it«» 
»nn%  shouiu  h0  ms?ce   t<    th*^  jury  iby  coanp^l  Toieing  «irgr  vi^^ 
tl^ot  hi?  i»a>   #at»»rt*in   to   tVi<-    contrary. 


further  wtl4  3 

"All  Of   thP   GO  •■3t«re  har*   tfti:.tifi»d   yufi    c5*-y»» 
44 1 ion  iK   jw»raMknent.      >i  la-'ia  with  a  >.* i>k  in   that 
aondlticn  ItJ    not,   in  w^  opinion,  gois^j  to  la«t 
a  trer^-    loi^j  tlra*^  »t  «etiv«  wcr&.      f|f    l«  ^aing  »u>w, 
he  hAii  dcn«  am*   pro^a>»I^   »ill    do,   ar.   lonij  a»   he   o;^jn, 
▼«*ry  lltv^*'  work.      But  sft«*r  r   f^w  y««tre   »«^   will 

<JliJ«eti»a  to   this  «rsttn«nt.   use  noi  ruled  t^ea 
Viy   thi»  triftl    ??^-trt.      'te  ^t«  b«?rn  unaivl*  to   fitxii  any    fe^eii* 
awjegr  la  th*  rcsord  wii^irti  vould  v&rrmti  aucn  *»  a3rstta<9iit« 

%«eiiiaeas|r  t«    th«*    effe-it   that   th«   plsintiff   has  .r^'«*»lT<?d 
Mtcki  an  lajuiy  «•  will   b^  iiirnaan^nt,   Vat,   in  our  opinion. 
tli»r«  is  no   %9&tJkS»n3r  frera  ^efhlch  It   aan  ev^n  b«»  inferred 
tJiat  AH  a  r*»«ult  ef  the  inj«ury  th«  plaintiff,   5*fts^r  »  f«« 
:/^t!Cf  "!»«uitf,  or  rr#«  itlf-ht,   *sl«ply  pl«jr  oat  asi<l  g»  down 
witli  ft  er©«h«*     ?h»  «Tri<l?no«    .JOuXd  •«<>»  to   indi«ptt»   tl«i 
aeatsmjry;   f«r  hl«  «wa  jpi>gr^i^^n  t»*fitifie     tbnt  st   th^   %%nm 
•f   the  tri/il»  v.Hlch  w»«   M«JT<aab«y  1917,  hie   condition  wa« 
maoli  li^roTtNt  a«^  tiuit  tli«  rlgidit/  of   tiif  «pit}«  ^til  0r«ft.tXjr 
dis«^$««ur«{j.     Fro;m  this  it  ^eoula  (gie*^  tbat   t'^^  aa 

to   his  pJgrviockl   {Ktndltian,  «ae  de'eiUcNlly  up  r»tl%<^cr   lhi£.n  do«n. 

tSontiilttiiiiS  sft^r   thft  ar^u-aPTSt   X-i^t  s>A^rr   r«-rerr<P<l 
to,   oe»untt»l  «ala  i«  tiM  jur^: 

"X   tttKt«.    gmitlcna«n,   t>us.t   is  mtf  •ftaioit  ;,' 
uj»©t3  t>t«  subjitot.      I    i   aran  tak«  it  f©r  -wiiRt  it  in  ^«©rth. 

It  Is  not  <?vi4^nc«?  in   th»   g«^««,  /   u   e?i«  }$e>li«>v0  it  ©r 
net,   »»  you  Iik«>.      ;tOw,   {iu,}:>cfe«   thiii  »«?.«  aft*»r  fiv» 
jr«er»  is  unahl*   to   yori*  ftn^    longi^r,      ^'^  ^/il:    «fi«ija« 
h«»   r«?'3' iT«f«  «   v«-rdi3t  of   t«n    tls#usftn<l  «iclXar»,   uyyji.waB* 
ho  inT<t»te  it.       iell,  w«    -,'ill    t«Jc©,   ho*  much  hf*'  ^-?ilX 
j^«9t  nut  «^'    ii.      ;^^s^'   h*'  ^ili   hoY*?   hsad*'-.;    to    h4«j   8..ft<?r 
thiti    -vantt  ie   tri«4   e«v^n  titousft»d  «iollar«i«* 


-  7- 


At  this  point  an8th^>r  obj»^ot ion  ^-an  iatf^rpoaiKi 
b/  oo  ifi»«l    far   %iw  4<9l«ii4atit»  «net  ai^^in  th^   trisl   ocurt 
dia  »«t  rul^  but  sr*id,    "lift   th*>  jar/  d^ei^**.*     Plnintlff*« 


per  *2'^nt,   tsfoiiia  ^i'  te,;r  ]iaadr«4  "-nri   tw^ntjr    iQllfir© 
K  y«*ar,  'srould  b«   the  inoomft    that   h«v  if?oald  ;.Tt  cut 

f4m  )w  1»»  w»rk#     for,  if  h?*  ha*  rrtir«»«i,   i  lionH 
kiwi»  i^cthftf  that  if   tru«*  ©r  not  —  nitvma^  tbe^ 
will   {ugr  him  »«  ssu'"*}t  et&  thM.t   th<m««lvf?£»,  «9»usj« 
h#  g«ts  »lg>it  jitmdarmi  $m4  forty  dollsre  a  /GRr, 
TliAt  ifi  n«t  a  psagnifieient  »usa  for  .-.  .'&&«   to   live 
ttp^om*      3*   oas  t«.k«»   hifs  sioney   If   h«  t«!   inoai^r.cit&tffi 
t«r  tiorlc  antj  go  cut  miC   ept>fni  it  frc^  ^f^r^r   u^  ypc^T 
?ifi«J  lit*  Vffr/   Xonf;*      But.   h-    n**  i^sr.ferii^    #^il).    i-.av* 
to    intrust   that  taen^y  in  pc's^'  kind  of  effourity   t« 
liv<*  on*  snu   i   »ul«ait   tn^et   t.h..jt  itt  m>K   ati  exorbitj&nt 
•tei  lit   thi«    ti  c,      i   will   «k11  ^roir  Rttrrstion    to    thi? 
ftiet   too    vb^t  what  sia/  h«ir«  be«!n  a  lar^^  versii^t  » 
fmK  ^nsir«  a^o,   in  fJOt   «su«h  a   iajfge  terdi'^   sew, 
ilca«y  is.  ei  r«?lntiT«   thing,   sn-i   oiiringtss,      ^hat  wj.-jb 
t-'iJ.  tfiftaeartd   ti'u''e»:«?  j-nmr*  agfi   if*   aot  tr-.n  the;j»iijnd 
Sit    %ht  pT«'n<mt   limtf,      ,\j'tioi«='»  ha-re  sll  fvO^^  up* 
*?¥«ry thing  hae  tran^  ap,  eaonsy  ie  wiirth  ^^bcat  t«*« 
thirdfi  ©f  wii.'st    it.   -'i^-.r    thr*"^  ypr-rs   ii^|»,   sp  ^   u  w«lX 


1i'y^;;n  cf    thip  nr^g^^j^sat  was  i^pro;f«rj   it   <3ert.tr^iH«4 
ftn   intioatlon,  whiaii   t^i*"   s.v^r9kf^^  Jttry  sculn  haerdly  f«il    tc 
««t,   t«  t)»»»  «»ffpct   th^j.t   t.H^  sr^T*"  b<»ittg  argeti   to   h<f   sure 
a«^  2»«4«  th«ir  ir^riiictt  ft»|il«  ftarugh   ti*  ^sir^bl-o   vav  pl,^intiff 
t©  ae«t  hiB  Iiwy«r*«  fe^p«  rbcI  oth^r  «xpi<ne' e  ef   she  liti^M* 
tt»B  «jau  lv»v«  ffnough  r<s«»lnlf^  tc-   net  him  a  raii»oii«lii4i  ah* 
mtity;   *rn<i    the  eurgv^ent  inalvUeu  »iteus^tion«  &e   tc   whifdi 
t)»f»r"^   »  «  no   exrif3'*n«   ,  nn4  %hi^   ccultS  net  greyer Xy  be   i»» 
f«rre4  frois   th»  t*»f3tiraofiar,  «8,a<i  a»    tc   ani«h,   no   t<<@ti£w»CQr 
weul4  'tm-v9  b««fi  ac^iseible.      In   cnri«  onvf  is  injurvu   throu|^ 
tJ»«  e4^Iig«B9»  of  nnotawr,    tbp   ais^JSgief   wjii-i**  ke  .,.-ay  r'vae'vsir 
ttii^#r  tb-^  l«w,   oi'«  1»   b«  a«««iir<fu  \tj   si  rt'siwesnabl©   ea£ipi*»8iM» 
tisa  fer  Ui»  inJuri^T-s,   ia«aadi«g  <s«*)rt&i»  tlRjaftntii  whish  «r« 
»«11  ui^fin«4,  aiwi  Jir«  not   to  b<p  »«it»ar«»d  by  •  «»»  «hi4^»  wh«n 


Um9 


■f«  iup«  ef  th«  opinion  x&«.i   !««•   ,)«rt8  u5"   *..'<<•* 
«r&x»eat  w«  hjaT«  r9f<»rT(Hi    to  Ian  A  so  n»i<i<»  ruble  to   de  -with 
th«  8lx»  ef   th(»  v^rdiot  r<»t-um9d,  ir<n«l  itia  not  le«iTe  th<? 

s  veraist,  teUi  «s  to  llabllltjr  (UBdl  ^tme^fft^t   if  ^oiy, 
with  |»r**Ju4i«e. 

]|y   Inetractien  3,    tH«    «3urt  4oXd   tH«?  JuJ^    that 
they  had  ih^  right   tft   dim^MM-d  tlii*'   ftntlre   tet-liei^nj   cf  any 
«iiii««».  if  th«gr  b«liev<»d  frost  tb«  ts^idenaft,  >i*'  tm4  ^ill« 
f^Llljr  m»A  knoi»iii^ly  ewira  ffil8«»ly  tc  •ny  c»&t«rial  Jfa^t  in 
%h^   m6«,  «x«s«pi  at»  ie  t)io«iC  JMtt«tr«  "mii^^it^  *lii3  i«eti»eieQr 
is  e«ryebeni.t«d  by  eth«r  »vi<i8«««  wbic:^  you  l»«?]ki«v«  fr^n 
the  e^¥itJ«ti«R   to  b<«  <5r«aibi^  or  by  faot»  and   «ire^i«ts«e«fi 
apiiftferii^  frrm  th«  •▼i<i#n««?',*     th*  l»ngwiiK«  of   tliiR  Is- 
ntrustiofi   I?    «»iaswh«tt  «4if^f*r«fit  frera   the?.*  whleh  «re  h^ld 
to   b«  errencouB  in  Q»  ^  4.   H^  ji.    Jo.  .   v.    t.elly^.   Jilc  III. 
449  nna  ii^gin^  Xa.    Ui^Jgiti»«  SIC  111,    App,    119,   but   in  our 
cpiaies  it  is  i^uit*  a«  inAoauratc  its  ar«   Xht^  iastrueticns 
InTclT^d  in  the««  e£i«««.     Th«  instruction  ie  vrcng  in 
Xlaitis^  tnr  jury,   in  psn-ing  utisn  th<?  «r«4ibility  cf   ui* 
irlt^easftB,   t»   th*»  wvid**!!^;   wtet? rests   iVipt**  ar*  i9tt^  thii^e 
vMoii  th«*  Jtu7  fiot  only  ^aay,  but  should   tali;f  inte   <;cn8id«>r* 
ation*    in  passing  upon   th»  or«iIibility  of  st,   Aitat^Jss,   nhi^ 
•aaiMit  properly  b«  snid  t*  be  ineltKl^c  in  th*»  ^vliiisnoR  in  ta« 
«Mi«(«S  «tt(^  A«  lilTa  A9]M»ft)r«nd«  ««t  tbi»  etr^i^,  hi&  ft.ppia>ront 
•KBOor,  Mi!ie,  or  th^  la«k  of   th^^^n^  thiiifpi^  iifid   th«  etht«r 
fcwllittr  t^ets  e>f  ereaibilily. 

l>#f«asJ«nt  &l»o   ccsapl&lnjB  ol    Ijoatrueticn  6,  witiaJ* 
wnn  se   f©11e-«?»: 


•9- 


*Thi»  plHintitt  Intf  a  pmrfmmt  rk^ht,  whlln 
in   Ui<^'  €x»fole«  Oi  ordlnar^r   isar«  for  his  owa 

»af«*ty,    ti^   a«©  »nti    tr&vel  upoa  tiiff  street   ;<jiif?re 
the  aooia«^t  Impponoti,    Inoludiog  that  portion 
wtowre  th<^  car  tri^oku  ar«  lr<id,  bt^ln^j  eblig«^<S  cnl^ 
to  g«t  off  th»?  trftcks  sua  «ilIow  oars   to  pase  ^>»«m 
they  ftp  pros  che^d  for    t'tvii    purpows,   imd   fter  such  u»« 
of   Uh    «trr!   t   cir  trftcks  hy  tho  plaintiff  h^'  i» 
in  no   8enfi«  a  tT«8prtBi<ss»r  oprn   th<?tr»o]i£«  of    tae 
tt«?f*na-5nt«* 


Tte^Tt  siiiiht  b«  (jaeer   in  ?fhiih  thl«   inetruatioa  wc  \X4. 
IMT  jwrepcr.      gkigetf:o    Ut^    ^^,     :c.    y.   Ko,hig.   Ua   III.   App,  322, 
In  vi«»i?  of   the  iesjuri-;  of   fact  prr?Bent©<l   to   th<?  4ury   in   the 
ouici  »t  bftr,  ir«  b«li«ve  thi^  instruotitm  should  not  }mrn 
hm^n  Qlr«n»  as  it  loi^ht  t«n<i  to  £tiBl4ra4  t>io  Jury, 

In  Inetruatien  7«   th*?  Jury  w*^re  told  tlmt  in 
#sii»«iting   thn  Amount  ol"   t>u'.   tia>;*A^ee,   tb*>y   haa  e  /-i^at  to 
take  into  ec-'nsi?S©ration  "*s.ll  of    iU<--   f:,ctB  «Litt    (3l.r«M®»tsi«G-'='« 
yeu  Wlieve  ap©  proTen  V>y   the  «fvid«?n<s«  before  y.u, •     ?hi» 
instruotion  eltoala  hntm  liiaitea   tae  Jiuxy  in  <rf^tim$ting 
tJi»  fiM^vttBt  of  4m»a^9»  tiiey  UTT*   to  a«fe«tt,  if  fifly,   to  « 
«ott«i4«r»ti9a  of  mt<^  evititfji^s^  a«  iMiia  before*  th«m  ^iuring 
tt^on  tlw^  <iu«etio«  of  <3a:»g»*s,     1.   :;.  B.  R«    Qo.  T>,  -^ohngoa. 
221   III,  42;   I«gvitftn  y,    ^T,    C.    IL..    30..   2(3   111.    A^jp,   -^^1; 
^?^t.g  Xs.  qtte  aiiiiir  B.    :i.    -lota    "o.  ,•  153    il3  .    Ap,».    578. 
Oouzt&>eX   for  th«  ^^iaintiff  hmro  cnli'^d  our     ttoiRtion   t© 
l?omt  Broe.    Coal  Co.  t.   Thil.  S23  ill.  233,  wh' w?  thi*   s»urt 
uphold  an  imtructic©  whicjh  directed   th«»  Jury  in  n»*timating 
iMm  <t«nagfie,   •!©   tnke  into    ocnsiciermtion  all   thf?  fi%.a%m  nna   cir* 
«i«i»ta,noe»  fto-^provvn  "tey  th©  eriaensf^  ^jefor*-  tJieia,  *     Dxe 
objootiea  mii4«  her©  dooe  not  se^a   to   Smv*  Ije^n  ?4ade  aa«inRt 
the  izustruetioa  ia  the    ?3»sft  olt»<i.     OurftRtt*jntion  hfise  alee 
h«e«  <»^1«4  to   th«   ©SB«  of  ^i«aioy  y,    -riity  of  ^hioa^^.  169 
III.   App.  B93  aau    :hieg»go    :ity  Ky.    r,o,  v.  ueamlli,  gc^   m, 
638.     In  th^oa  •asos  liwtruotioito  einiliur  to   the  one  inrolTed 
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in  the   sMa8©  at  bur,   w  ;;••    ;rriticii»©ci  but  tiu>^    v-r<?  iv;la 
not   to  b«  reyemiblft  mrrcr,  »ij  It  did  not   appenr   thrt 
th«  jury  httd  bf^s^n  mit^led'    "by  th»»K,      in  our  r*  pin  ion  th^  in- 
struction  inyolvetl  here  aid  <^tiiKl'«i%c)  the  jury,      Ac   Rfcnt'Mi 
aboT«,   th«  fTid«rno«  in  thw   recortl  whioh  might  pTG^^ifrXy 
b«  «©n»iT}«irv-!;;   in  fit<tia«it4ng  the  asarunt  «f   th<*  plaintiff* » 
Aftnaetg^s*   e«'ul<J  not  b*»   r^msonaibly  ^t^nsi'lfrd  ?jpi  'W'Sfirrantiag 
th«  verdiet  whisJj  th*-  ^lury  returr.»?*?,      lit  Ti¥Avi^   %h*^  »meunt 
of  th«  ?i»»mJsjB:««  ««   th«^   did,   tb#  jury   probably  aontsidered 
Oth4»r  •^vidA-n-r;--   nor  Tirnring;  en  tii^-*  qu»fition  of  uttSitn^gipi?  and 
whloh  thie   intstruction  tciU   thsis   tb.^>'   sniiiht   ttik^  -trit© 
•0«»i«!^ration  in  fixing  the  da"5ft^«p. 

For  the   reaoon*   ttat^ti,    tlio  juu^pu<int  of   tfte    '"Jirottit 
(Jourt  Ik    r<»V";«Tii«(i  ana    the  <mhi«  its   r«aj«na»a    tc    thut    court 
for  «  new  trial. 
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MAX  It^CGVlC'df 


Appellee, 


▼r, 
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MR.  JUSTK^  THOMSOl  ««llT<irt»d  the  opinion  of  the 


court* 


7hi«  was  an  appeal   from  Adjudgment  of   thr  Munloipal 
Court  of  fJnioag*,   in  favor  of   the  plaintiff,   for  $320.49, 
for  alleged  breaclj  of    oontraot  of   employment.      The  plsiiw 
tiff  teetified   that   the  defendant  hired  hiia  for  a  period 
of  six  months  and  th^l   the  wa£«s  agreed  upon  were,  t2fi  a 
waek  for  thp  first  three  raontha  and  122  a  week  for  the 
following;  three  months,  which  caaa  during  the  (ilaok  period 
#f  the  year*      He  further  t«Btifled   that  he  asked  one  Alter, 
a  aenber  of  thf»  defendant  firm,   for  a  contract  in  writing 
and   that  thp  latter   told  hla  to   hare  euoh  a   oontraot  pre- 
pared and  he  vculd  execute  it;    that  he  did  pr^'ipare  such  a 
written  oontraot  nnd  request  its  execution,  lc>ut  tlmt  Alter 
d<?!cline<l   to   sign  It  beoautte  it  was,   "against   the  principles 
of   the  anion;**    tliat  Alter   told  him  that   their  word  was  as 
good  ae   any  piece  of  pnper,    and    th^t   thr    contract  would  lt># 
fulfilled   ae   had  been  orally  aj^reed  upon.      The   plaintiff 
was   corroborated  by  several   witnesses,   one  of   thew  stating 
that   he  heard   the   plaintiff   and  Alter   talking  about   the  agree* 
ment   in  regard  to    the  Union,   and  that  the  Union  officials 
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would  net  allow  any  a^rG<>raent  with  any   workmen,  ana  tliat 
he  heard  Alter  tell   the  plaintiff  that  he   could   talce  hia 
word  for  it,    that  th<»  contract  wae  just  aa  good  aa  if  it 
were  written.      Defendant* a  foretnan  taatifying  for  plain- 
tiff  aeid  he  hc»rd  Alter  make  thp  oral    contract   dairaed 
"by  the  plaintiff  and   that  he  also  heard  him  offer   to   aign 
it  if  the  plaintiff  would  have  it   reduced  to  writing,  and 
that  later  on  he  heard  the  plaintiff  aak  Alter  to  sign  it 
and  Alter  declined   tc   do    po ,   saying  that  he  waa  good  for  it 
and  did  not  ner?d  to   sitjn  it,      on  the  other  hand,   Alter, 
testifying  for   th*^  d?fpndnrjt,    imid   that  he  hired  the  plain- 
tiff hy  th'^  week,  hut  did  not  ia?ike  any  agreer-ient  for   the 
period  of  six  monthe,  whioh  Ib   claimed  by  him.      He  Btates 
further   that,   after   tha  plaintiff  startea   to  work  h<3  hroii^;;ht 
the  'witness  a  paper   to  cign,   sayini^  that  it  v?aB  an  agreement 
for  a  year  or  aix  montha,  hut  h''    eayn  he   told   the  plaintiff, 
•f«  don*t  aign  &ny   oontractci,   it  if    not  allowed  in  our  aeeocia- 
tion  with  the  union."     Whil«  on  th'    vritnesa   BtanU,    th**  witnese 
Alter  w««  aaked,    "What  wae    t}xe   rul«»   in   thnt   aKreemf'nt  in 
regard  to   the  employraent  of  people  in  hia  line"?     Thir  quea- 

tion  wae  ohjected  to,  and  the  obj^'ction  sustained;   whioh 

of 
ruling/ the  court  is  Hoaigned  ae  error.      In  our  opinion  w« 

cannot  say  that  the  ruling  waa  erronaoua.      In  th?  firsjt  place, 

it  is  not  poaaihle  for  us   to   know  whether  the  rule  woula  hare 

tended   to  prove  or  disprove  any  of    t^ie   iesune,   fox    the  contents 

Of  th»  rule  are  not  shown  in  the   record,  "by  e^ny  offer  of  tepti* 

Biony  in  hehalf  of   the  defendant.      But  assuming   that    the  riJile 

was   to    the  effect  thctt  the  manuf aoturcre ,  members  of  the 

•SROciation,  would  not   hire  men  by  the  week  during  the 

slaok  season,  we  are  unable   to   0«"p  how  «uch  fact  would  tend 
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to  prove  or  dispro-re  the  dispute  betv«<;n  the  parties.      If 
there  w««  a  dispute,  as   tu   th^  existence  of   the   rule,  or 
Ml  t«  irti«thffr  in  their  oontrovc^rsy  oyer  this   oontraot  the 
ml*  and  ite  oontpnts  was  brouijht  up,   thr»evidencp  might  Ju3.t« 
\)«en  eoRq;>etQnt,  but  no   &urth  issue  was  inTolyecl.      It  ie  ad* 
ffilttftd  that  th<»  rule  was  mention(7d  and  thfrt   Btateiaents  of 
Alter  werp   to   the  effect   tJiat  h«>   did  not   oar«   to   sign  the 
written  agreement  because  it  wte   euah  a  oontraot  as   thoir 
agreement  with  the  union  prohibited.     The  tf^Etimony  ae   to 
theee  matters  on  the  part  of   the  plaintiff    and  the  defend- 
ant  being  in  aooord  and   th<9  issue  being  whether  or  not 
the  defendant  had,  notwithstanding  the  union  agreement » 
Made  tho  alleged  oral   contract  with  the  plaintiff,   eTiumic<^ 
as  to   th«  rule  and  the  agreement  by  the  union  und  the  Aseocia* 
tion  of  Manufacturers  as  to   the  e.sployment  of  raen,  wan  iB>- 
auiterial.     The  thing  sought  to  be  proren  by  the  quest  ion 
objecjted  to   wss  practically  adraittt^d,    the  plaintiff  him- 
self teetifying  that   the  defendant^  Alter,  refused   to   sign 
the  written  mwmorandun,  giying  as  ]iie  reason  the  faot  that 
it  Tiolated  the  union  ttgre«Biient, 

In  urging  that   the  judgment  be  reversed,    the  defend- 
ant further  contends   that   the  plaintiff  failed  to  prove  any 
readiness,  ability,   or  off<?r  to  p<»rform   the  balance  of  hit 
contract.     The  evidence  showed  th«t  the  plaintiff  worked 
for  the  defendant  for  six  weeks,  receiving  |25  a  we-ik.     At 
the  end  of  this   time  he  was   called  into   th«?  defendant's 
Of  iee  and  handed  a  ohedc  for  $Z&  covering  his  wages  for  the 
ciirrent  week,  which  was  narked  "In  full»,  and  he  wap   told 
that  from  then  on,  if  he  wanted  to  work  on  the  basis  of 
piece  work  he  could  do   so  but   that  Ise   could  no  longer  be 
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paid   hy   the   '^eek.     ilaintiff  not  being  willing   to   «rork  on  the 
pi«Of!  world  basis,   lookoU  for  employment  elsewhere.      For  the 
bftlsnoe  of   thf   alleged  oontraot  period  he    .as  ahla  to    pro- 
cure work  only  part  of    thf    time,   earning  a  tot©;    of  &127,90| 
whiaVi  SUM  has  been   taken  into  ao:?o<.jnt   in  fixing  the  araount 
Of   the   judgment. 

It   wais  not  neoesBftry  for   the  ylaintiff   to    f»how  r^R- 
psateu  of 'ere  on  hie  part   to  perform  the  balance  of   the 
contract.     Where  omsof  the   contracting  partif!*;,  by  his 
cwn  act,  puts   it  out  of   the   po>»er  of   the  other  party  t     per- 
form hie  part  of  the  contract,   no  off^'r  of  performance  is 
neoesoary.     jBoard  of  Education  v,_  Brown,   89   ill.   App.   572, 

If  the  plaintiff  wae  Mrea  for  the  definite  period 
of   six  roAnthe  at  l>86  a  week  and  after  working  for  a  tiiae  under 
that  basis,  was   told  that  he  would  no  longer  be  paid  by   the 
voek  but  that  the  defendnjit  would  continue  to  give  hiia  work 
under   the  pxece  systom,  h«  wye  not  obliged  to    continu<^   the 
•mployment,   but  w?;o  at  liberty  to   seek  employment  olsowhero, 
as  he   did,   and  hold   th-"   defendejnt  for    the   (difference  between 
hie  wages  for   thr  bftlano**  of   tVif    period  of    thf?   contract  and 
what  he  was  able    to   earn  pub   tlie   r^-nult  of  hif>  bon^   CAi^.fS 
effort  during  that  period,   elsewhere,      Ijoherty  v.    ;-,h„ijp.p,er  & 
31ock.   157   111,    App.    413. 

Defendant  further   contends  that    there  is  no   f^vidence 
of  n  discharge,      --e   think  that    t)i*i»   «*vidence  already  rof^rxed 
to   is   Bufficient   to    eetablieh  a  diKchiirge,      :/e  believe  from 
th*?   evidenon    that   the   oourt  was  warranted   in  finding   th.. t   thf 
alleged  oral    contract  wrb   entered   into.      That  being  th.R    cape, 
what  Alter   told    the  plaintiff  upon  hftnding  him  his  weekly   check 
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f»r  #86iMid  Marked  *In  full*,   pt   the   end  of   bIx  w«^c»   tim«, 
that  he  would  not  be    continued  on  n  weekly  payrawnt  basis 
but   coulci  do  piece  work  if  he  wiehfld,   it  «uaou»t«d  to  a 
d4«oheirg«  uad^r  that   contract  and   ths  piece  work  propoei- 
tion  then  imde  by  the    defendant  amounted  to  an  offer  of  a 
new  contract  which  the  plaintiff  was  uttder  no  obligation 
to  acoept. 

The  only  other  point  urged  by   the  defendant  is 
to   the  effect   that   even  if  the   conduct  of  the   defendant 
amounted  to  a  divohargft  of  the  plaintiff*   it  was  warranted 
by  r<meon  of   th«  fnot  that   there  w.-.b  ©ridenoe  fshowing  that 
the  plaintiff's  work  was  unsati)^ factory.     Tide  it;  dis*» 
proven  by  the  faot  that  at  t>ie  time     the  defendant  terminated 
hie  working  on  the  basis  of  {?25  a  week,   the  plaintiff  was 
told   that  he  could  continue  to   do    work  for  the  defendant, 
©n  the  new  basis   sufigeeted,  which  eev^ms  rather  inooneistent 
with  the   CO  tent ion  made  now,   that  the  plaintiff* e  work 
was  not  sati&faotory. 

Finding  no   error  in  the  record,   the  jud^ent  of 
the  Municipal  Court  is  affirmed. 


APir'f?AL  nUM 
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JOSEPH  ZAVHIRtlUK,  )^ 

\  /' 

\  /        )  coat   OfUFfY. 

liAHTlS  Y.    KpHPA  and 
MARY  V.    KCHJ^, 

\        AppeAanta, 

214I.A.  640^ 

MM.    JTJaTXCS  THtSSSOH  dellT^riJd    th©  opinion  of    th« 
eovxrt. 

This  was  an  action   for  libel  'brought  by   thp  plain- 
tiff,  Zavertnik,    againet   the  defendants,    rosulting  in  a 
verdict  finding  thr   iBRU«:'f-    for   the  piaintifr  and  asetsslng 
hip   d«uaage«  at    thr*  aum  of  ilsJiCO.      The  defendants   hare  appealed 
from  the  jud^mont   for  that  afnount. 

The  plaintiff  la  a  Bi««bor  of  the  Sklovenlan  national 
Benefit  Gociety,    having  about   twelve  thou Band  membere  located 
all  orer  the  United   i^itatep.      The  ►ioclety  publiehee  a  neiya- 
paper  in   the  Cilorenian  lantfUa^je  eall«?<i   th«  Olasilo   iind   the 
plaintiff  had  been  elected  by   thr  Society  ae   tua  editor  of 
this  nei»Bpaper.      The  defendtmte  were   th*^  proprietors  ot 
another  newspaper,   printed  in  thf  Slorenian   lan^^uage,    which 
had  a  wide  eirculation  aoiong  Hlorenlans,    including  aambera 
of  the  Benefit  Cooiety   referred    to, 

Tha  libel    conplained  of  wss   vr\   open   Ictfr,   by 
one  ?aletio,  published   in  the  defendants'    newspaper.      The 
only  iMirt  of   the  alleged  libel   to  whioh  it,   is  necj^BRary 
to   r"f*^r  is  t>iat  part  of  it  vfhic'h  stated    t>ui.t   t}»e    Editor 
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AnA  Itanager  of   the  Qlatilo  wc>r«  brc>aking  thf^  rulf>)s  of  Die 
by«lair«  of  the  iJenwfit  Oooiety  *by  accepting  in  Glaailo  adT«r» 
tiseraents  from  fraudulent  firms  liy  «wb«»«lin^  money  for  their 
©wn  TE>«a«fit  for  -^hidh  memb«rs  of   th©  SNPJ  (th«  Benefit  8ooi«5ty) 
vere  defrstuded."     This  all«g«d  Ii1»«l  vat  i>:}  the  DlOTonlaa 
IftRgttagt  and  the  translator  testifying  for  the  plaintiff 
care  It  as   stated  ab0T«.      There  wer«  vitiieeses   for  the  defend- 
ants wlioee  testimony  was   to    th«^   effect  that   th<»re  ws»  nothing 
in  the  original  wrdoh  could  be   oorrectly  tranclated,   "eabeazleyaent*. 
Xhay   testified  tltmi  a  oorxect  translation  of  the  original  words 
was   that  the  editor  and  {idininistrator  of  The  Orlasilo  had  dis- 
tbsytd  the  by-laws  of   the  Benefit  society  •because   they  published 
In  Glasilo  adTertisem<*ntE  of  fraudulent  ooncerns  out  of  greedi- 
ness for  ijain  for  cora  ission,  and  aembers  of  the  SNPJ  were 
defrauded, * 

The  defendante   oo«tend  that   the  weight  of   the  evidenoe 
vas  to  the  effect  that   th<e  latter  was  th«   oorreot  translation 
and  tiiat,   as  so  translated,   the  language   ooraplained  of  was  not 
libelous  ^er  se.      The  evidenoe  as   to   the   correct  translation  be- 
ing in  conflict  it  was   for  the  jury  to   deterrainc   thsit  issue  and 
frora  our  examination  of   th'    record  we   cannot  say  th?»,t  th'^ir  find- 
ing was  against  the  uianifest  weight  of    the  evidence,   assuming 
that   they  adopted  the  translation  contender  for  by  the  plaintiff. 
The  declaration,  after   chsxging  the  publication  of  the  alleged 
libel,  alleges,  meaning  anu   intending  th<'rcby   to   insinuate 
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•iwl  c^iArg<r   tliat  %h«  ««ict  plAintlff  wa*  l»r««lcinK  th^  rul«*e  and 

B«n«:'flt  ^ool«ty  nnd  uelnu;  hln  «aid  >oaltlon  an  Alitor  to 

d«fr«ud  tH^  ift<mb«rt  «f  e«iiU  soeivtjr.*     That  Auoh  was   thu 
«ff««;t  of  th»  puluXi^Atlon,   is  ehown  by  th©  fact   in  evi«i«mo«, 
that  foUowintf  it,  th«  plaintiff  rrij«iT«nl  ••▼©ral  huiMlrwd 
I«tt«}r«i  fr»a  ei«mbtr«  of   ti^«-  eo«i«t/  oon«4»ming  it.     th« 
def*n4ant  «o««  imjI  urg*?  thie  point  "but  r«ther  that  umi'^r 
thw  evl4'-'n3«,    th<>  oerr»ct  ra#.nning:  of   Qv^  ori^giiml  v«>rd« 
u««<Ji  oannot  fe«   t«»kftn  ««  t<9»tifi«*i   t€*     y  plaintiff* «   fjtltri«»ii«t 
Vut  mufitt  \>e  i«ik<rtt  as  t<««tlfl»4  t«  l»y  <i«f<9n4ant*e  wltnci^aen* 
«•  are?  of  th«  ppinicm  *«)*«it  tJi*  rwrdiat  of  the  Jury  ««« 
w«jriR.ntofi,   «'v«n   though  th<?  tr&nalAtlon  o©nt«nd«<j  for  Isy 
th*  d«ffl?nUnnt,   Tm  tak»n  a«   th«   «orr«et  mio«      th«?  plfeiatiff, 
<tl<toif>4  1»y  %hf!t  {j'Ool^ty   to  ftot  aei   fh*^  oditor  of  its  ofrioid 
pajj-PT,   *»»  pniit  R  «tni«ry  fcr  his  «*TvicffE  Isut  wwis   s'ntitl«'<1 
to  no   ooe^*ai»«ions  on  n.(ir«rrtl£iiii^.     to   i.>uhliah  %  «t^teia<mt« 
t*i<->r»for"^,    to   the  «ffnisi   that  hm  wr8  TioX&tlng  tii,.^  by-^lnirt 
of  the   .;«oletjr   in  publiohin^s  a4T«riiii«m9nt»  of  fmuuulfsnt 
oonerrne  in  it»  offiolal   novsOij«tj3«r,   out  of  hia  tuf^e^in^un 
for  gilia  for  «©asiaiB»iane,  ^na  'Wju©   ifffrautfin^;  sj*asjb«rB  ©f   th* 
&ooi«ty,  -*HB  Xibtiloue  j)££  t£,       £gtttt«]r  y^,,  .xgilnoii?  i-t^to 
Jpur7»al  Oo,.  64   III.   App,   »§.     J2ii|£  X*.  ^£asaiia»  ^*^"*    i"3"^»  ^s» 
^lyi^gny  T^    riftLtflil  ift^i^r  ^<"»>*  ^^^   ^^^*   ^&«     ^n>   ^rittftn  ivords 
are  libolou*  ^or  «£  vhiah  lnptit«  to  eiwj  "fraud  or  <ii»iion«»ty 
or  an^  laoi&n  aiitl  dishonorablo  trlek^rjr  in   th^  aondu«t  of 
hie  bu»iii«ar,  or  v»hi<oh  in  ai^  other  mannfir  aro  prejudioinl 
%»  tiia,  in  th«>  vt»^  of  hie  amployrsffnt  or  tr«.d«.*     rifil3,^fr^<;d  ^^oftl 
00 >   y>    ^>v^PP>   193    111.    App,   4rc,   409, 

TK«^ro  vaa  a  pl«a  of  Juotifioation  interposed  latjr  thm 
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*»V1» 


v*^^tt 
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d<»f«ndsint«»  but   in  our  opinion  it  wmm  mot  proven.      There  was 
trldence  to   the  effeot  ihi*t  a  notice  had  heen  i^ubliehed   in 
Th«  QIasilo,  warning  itn  readere  a^^ainst   o'^rtain  £idvnrti8«** 
■ente  whloh  imd  been  appearing  In  different  Slorenian  new8« 
papers.     We  find  no   eTldencc,  howeyer,    to    the   ©ffeot  that  the 
adVPrtlBCTaente  referred   to   tod  eTer  appeared  in  th<*  Glasilo. 
There  wae   teetimony  by  on<?  witness    to   the  effect    that   he 
had  answered  an  advertie-fment  in  thp   Glaailo  and  had  sent 
$6.0C  to   the   Internationn.1  Phonegraph  Oompany  of  Kew  York 
for  a  phonofjraph  and    tywt  he  never  reoeiveU   the  phonograph 
or  obtained* thp  return  of  his  aoney.      That  was  the  only 
instance  of  the  kind   in  the  evidence.      It  dees  not   eetabllsh 
that  the  advertieeraent  referred   to  was  fraudulent,   but  beyond 
that   there  vms  no   evide^nce   that   tJie  advertisement   jsras  pab-» 
lished  with   the  knowledge  of   the  plaintiff,   or   that  he   ram, 
ceived  any   coisaieeion   on  thin  or  any  other  adverticeaent 
appearing  in  the  paper. 

Over  objection  of    oounBol    for  the   def  rnfiants ,   eorae 
evidence  wae  introduoeU  concerning  a  hearintt  before  a  convention 
of  the  Benefit  Society,  which  semis  to  have  been  soraething  in 
the  nature  of  a  trial,   for  the    rirpos**  of  deterntining  whether 
Faletic,  who  wrote  th<    article,   vyais  /guilty  of  Dmking  false 
stntenente,   or  whetVier  the   offic  rs  of   thf»   oooioty  hiid  vioIa>« 
ted  Ite  by-laws  as  alleged,      Thlt^   trial   seoiue  to  have  been 
occasioned  by  etatemente   containoA  in  the  article  in  qutetion, 
which  did  not  involvo  the  plaintiff  here,   but  were  rather 
directed   to   the  of fie  re  of   the  Benefit  SocAety,   charging 
them  with  misusing  the  offici.-l   newspaper  of   thP 
Society  by  making  it  an  orgtui  of  yocialism  and   the  Socislict 
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pnrty.     We  are  of   th«  opinion  that  thia  •Yid«no«  should  not 
hayr  been  adaltt<?!i,  but  w«  do  not   conciclor  It   reTTslble 
•riror.     The  verdict  was  fully  supported  by  th«^   evid<^noe| 
without  regard  to   the   teBtimony  just  r^fearrc^cl   to,  nnd   in  our 
opinion  lt»  adralBolon  workfMi   no   hetna  to    the  defendants, 

99r  the   reasonc  stated,    the  JucLgraent  of   the  Clrouit 
8ourt  is  affirmed. 


A^lBMtD, 


Ur.  Justioe  i'aylor  dissents. 
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Hig.    W«T20^  TiK)ar»CJI  <l#HT#r^<t    th«  «»?ini<m  of 


tl»»»  aourt. 


tiyic  i«  »n  ftppMnX  twm  m  |iN«Mliit  for  {x^Mcoc^lon* 
0Af.«fr«d  in  th«  l£ani.aipAl  Court  of  ^imtgiBt   in  a  ouit  of 
foralblw   wtry  and  d^'taliifftjr   in  fayor  of   tii«  plaintiff, 
rjrior,  nna  «galn«t  tUc  d«f«»n4ttiit«  Kooie  ami  Ummk, 

9Ti9T  to  JuXjr  1917,  th«  pr««iii«»  A«  q[«o«ti«« 

wore  in  the  poosooolon  of  uib»oa*t  Jr'loturo  etml  aift  Shop* 
•  oorportttion,  «s  1«ob»ob,   und'»r  n  leac^  fro??:  onft  Cun«o. 
Tho  01ft  aUo|>  Wiis   ^jXo^ng  out  itft  lnjoln'-u*-    and  thro-*|h  tholr 
9r«»ident,   oii«  Jwaternen,    th«/  a^etf  an  ttxr>iTigr?w©nt.  with  the-  <!•• 
f«n'i*int«  iih«r#>>y   th'^   lf^tt«r  more  te   pwroliMi*  thff  flxtur*"* 
of  th«-   Gift  t>hop  for  $ivc  an(2    .^enlot   th«oi  in  <3A.o«ing  out 
tlkoir  •te<iitt   t%n(i   ihf^   d9f  ^^ndanto  '«f^^r»   to  b«  ^ilvon  poaoofloioa 
of   tl»e  fre«lo««   for  th»  Wl«n(i«  of    Ui-r   t«inii  whicsh  ffxpir«d 
A|>ril  M  t  191  >,     Unri'-r  this  armngonont  tJw*  def«naant»  aioyo* 
MM*  of  their  fixturee  wnd  ^odn  into   tho  pronioon  mn4  nod* 
a  jmymoBt  to  tho  aift  Shop  on  the  9th  or  6th  of  Jul/.     ?h«j 
»aroo4  to  pfltjr  r«nt  for   th^  prmtitt^n   to   the  l,an<lXor4  ln^cinninf; 
Atiguot  1,  3L917,      Tho  Gift  Shop  mkIo  no  aonlgicnont  Of    tho 


•2« 

ant»   took  pflurtltti   |»c«s#»  viidn  of   U^  |>rcmiit<?et  <>ne  Krotattt 

/aakfsoiit  ftukin^f  him  If  thf''  i»rtMi.i^ff»  ImmI  b««m  r«i:nt^<i   i« 
XAffk,   a  bfk1)Krr((a»h«r«   and  J«ok»oii   t«I4  him  of   th<r  Arrjrmg** 
a'!"nts  hi«  land  amd^  with   iDt»  d«f«nti»nts,  Init    said  r><"'  istlll 
lM»<l  th«?  JL9as«  In  hi«  g^tuKAttttion.     ^rohn  oTTarmA  JnekiKm 
llC'Ct'  for  an  naelj^Kft'i^t  ttf  hlie^  I»Ai?«;   .^-'iUt  '?u»«NI,   segrlni^ 
h«  r<»pr«««iit*d  th^  julaintiff  Krlnr,  whe   »«»   alsc  a  lr»Ate*»iN» 
4««}|«r  i»  til''  neii4'hborho«4  and  F;.r©Jwi  »tti4  h*  •*<••,.»  anxious 
to  k«4^p  ji««Jii  And  M«ck  fr<Mi  e«ttinis  »{»  «tnotli««r  «t«r(f  «f 
that  «tuuma1>«r  In  th«  loc^llijr  An<l  voultl  |mi^  ^iccoto  aeom* 
l»li»h  1%.      <'fi  July  83r<l  thp  rsri^^iwnX  liMMi#«,   tJti«»  (Jlft  Sl*©p, 
•■•outed  aA  ftttn i^piii>«fl t  of  ih«  l»a»#  la  i»I«.ale  lanti  anliT«>z^d 
It  to  Kroim,     thin  nnnigimimnX  ^res  «ft«out«4  liy  Jnok^on,  %« 
jpijr^^isiufint  of  t»*f*  aift  ahop>«  »J|4  ]M  <l«llverefc  it    to  Kroha, 
Ml  l)«r    t^Atlflva,    *OSI   ti^i*?  U«lii'>r«t<Ut4l4m(  thftt   h«%  tv  s   to    fill 
in  ih«3  ruuM  of  .tet»roto  J*  ]Dri«r  o*  th<^  ii«ai«(t  ol    Krlor  >md 
lli»«  Mii^toiXtrtft,"  who  ««»  a  eULlXlacr  in  thi:&i,/ri«i«t.:hborh»o4. 
Tli«  Ant^niinnlm  todk  acnpl«t«  poss^n^ic^n  of   tm  pT^miae>^t  on 
th»  l«s%  ^jiiurfbia^  in  ^uly  vhioh  ^^is  t>)«  ;^7ib  or  28th«     &on« 
timm  l»«for<»  that  (ia^t«  O^i^okeim  told  thmt  of  ^lio  4«Ma  with 
tireha.     At  th-^  tiw*  of  th«»  n«goti«tiOBO  with  Fjrohai  mtiA 
»lao  «h«n  te«   9lo«(«d  his  4n&l   wl  fh  hin»  Ja^oea  toid  jhii« 
nil  a1»eut  his  Ajrr»iic«n«nt  witli  th«  (i(i>f«»xu;iKnto«  weni   told 
Krohn  k«  thought  hio  fffforto  vor«'  "lai  nonoen^o",  for  im 
oould  tkftt  got  poooosBion.      VJcoha  »«ti«S   tins/  wovilti  p»^  ^1000 
for  theft  o,o«i4p»««iit  of  th«!>  l»fnMm  t^jn-i  if   Jmoknon  would  ftooi^ii 
it,  th«y  would  •sttond   to   thf  root  of  it",     Th«  def«na«at« 
^id  th«  ront  for  the  pr^^jsitit^s  t«3   th«°  landlord  Qummt  »ft«r 


the  Month  ©f  .tuXy  fmd   it  was  fliefl«pted.      3om#t4»«  lat<»r, 
it  i^  not   o.l«i/iir  from  %h»  r''«ord,   ju^t  wh^n,   t.h#?  flalittlff 
or  hiB  -Agffnt  wji^t<»   tiut  rt«.-;<»  of  'i'h<»    Jpauldin^g  vieiait  ahop* 
into   th«  «»i»ignM«nt  7?hioh  Jaak«on  h»4  ©3t«aut<s«^  mtui  pusv 
port<»<l  tC'  ««ll   th«  lear«  to   'i'h«  *:paul41ng  Witl«t  •.'^hope 
for  »  valuAblA  oonBi<d«>rfttloTi.     Th«  ^"^pauldlng  ^iftliit  '.ho)>« 
w»r«»  anAl»le   to  obtstin  po«»«»»*ion  tf   th®  pr«Si;ali«««  ^  ac    th^ir 
t#««l«»r  of   th«3  r**nt  to   th«  Xaiullor^  »©»  r*'ftt8«<4»  arw:;   thoy 
brought  ftuit  against  th<^  r«til   RBtato  <i^rmt«  whu  had  d^ult 
Tiita  thfm  {Tjtohn)   for  thn  ooneiaf^TAtioa  th»y  h»d  paid  for 
tHo  «ttett9t9<2  R08lCHm«nt  «a4  «ftt^r  o'btaininis  m  vftrdliot 
oomo  adJuotmAnt  of   thc»ir  <d»ija  «««  sonde  in  o  nn«otion  with 
vHi<di  th«y  A««i*;n«<J    th»>  l<«a««»  l»*<?k  ta    tiv«?  plaintiff  i;ri«r. 
Thin  wsso  on  Do«i»*wii»«jr  »7,  1917,  andi  ti*;  ripnft«^r  on  January 
30,  lolS,  YJtinr  (im»n^*€i  penooeeiion  of  the  pre£iti9«     from 
ttm  deftndantu,     ab  bo  did   net  o«»(Surf»  that  stC^fiOfip-ion,   >w 
inetittitod  this  nuit  on  ?«f^ru«ry  I,  19ia, 

fl»4r«j  ftr«   «><^rt«.la  dl»put«'d  ftW8tt«rB  ihn  i  ahould 
firet  \j#  d«t«r!xin»d.     Th*t  Krohn,   in  hi«  di^itlin^s  ^ith 
JAnfcr»«B,  va«$   retina;  as  th     n^ent  of  th*'  plaintiff,  ftdaltfi 
of  no  ^o«silOli»  ti«uht«      jelaintiff»»   o©nt«?«itif>n  isAni  h«»  wio 
ohovn  t©  huT©  \»»e»n  aotini;  sr  Jft(sk«on*»  ag«nt»  by  raiBon  of 
th«!  r»ot  that  J&<tkGon  allowod  bin  to   rr»t«in  $1(0  out  of  tho 
purohftft*  pr iQ«f  of  IKjCO  p«.i4  by  plaintiff  for  tho  p}^y«itj«a 
pooeoeeion  of  th*?  !««»«, with   th#  a»i»i^nRi«ni  form  en   tho 
bQO]K;  of  it  aiftiiod  in  blank  by  Uie  l9se«e,   i»  untonablo. 

Thoro  is  H  furth«r  di»puto  fto   to   th«  faoto  of 
wliieli  Krotei  h«d  notloo  whon  he  nttastiitc^d  to  purohaoo  tho 
loiMohold  int«tr««t  on  July  23,     yroa  a    »krf?ful  oxRfsxmition 
•f  thB  r<!roord  wo  »rp  of   th«  opinion  that  it  ootablieseo  th*» 


fact  that  at  that  time  t.rohn,  ua^iaft  tm  pklikl)i%i|y*«  agent 
in  hi«  fttt<»«iii»t  to  k««9  th«)  d«f«m^anta  TreiR  sftininn  a  fo0tm 
hol(£  ae  bu»lii«««?  «tc»mp«tltor9  in  thctt  n«lg>ilM»r>we4a  had 
uotloe  of  th«?  fa(}t  thftt   the  JL(?«s«e  }vUi  mi4<>  «  oontrciot  «itk 
4«f«fldante  wli«?r#»tqr  the  latt«r  v#r»   to  take  th«  l«>«B«HeX4 
•»tAt«  for  inrt  bjilsui'3*^  «f   t'n^    t««i  anci  timt  that   o<Jtttr«et 
ISRd  Iwwiu  «ji(»cut«d  In  p«rt  biiih  bgr   th«  jpmymwnt  of  p«rt  of 
tJ3t'"'   oanfelrt««riiiion  whidi.  'lm<d  b'^^'R  «m;r«(Nl  tti>©n  mm  ^y  tiis*  t«tKing 
of  p«.rti»a    }>o»e«K;-pion  by  thO'  «J^f«nd»mt».     th».t  iiuoh  partial 
tiQOOOrfiion  }yi()  takon  plistoo  und  t>iat   the  plaintiff  knew  nil 
about  it  nyi<^n  before  ho  op<;ne4  neg^otiotlonK  ytitn  Saaknon^ 
iR  farth'-jr  •hovm  by  th*'    faet  that  when  hie  »,i^,f^nt.  Lroim 
fijrjvt  taXkod  witJj  J«olc«on  labout   tb**  rmtt^r  Vie  told  thew 
that  hi»   oli^nt  wan   tulo  pl&intlff  rand   thnt  his^  ola^eot 
in  «tt«»:ft^ting  to  Bomtrf*  &n  a««tgHi;'-pnt  ©f   th<~  l«.no«'  ■^jj'Kt.    to 
kc''*;?  ttwy  dR-fftn-aant*  off  tivat  etrffct  «.©   '3oiap«=' titers  of  his, 
it  ese-^rie   to  tiaro  b«<5>n   th«  partial  poeoORBlors  of   the  yretiioes, 
IsiK'-;  by   th«>  <.ii«>foa<SiMit»  i«ti«r   thr»ir  «gr««5i«nt   with  tho 
lc«Effej»,    thf  t  oau©'»«l  %h^  plaintiff  to  un4«rtciJc«  to  «ot  an 
AOoigaeMint  of  th«  i^aoft,  aft«y  in'quijry  by  hi»  agent  rjwiaa 
di$>oloo«d  th»  faot  that  th«  iettoo  it.««»lf  was   Btill  in 
la<^»on*»  po»8e»0icn  and.  that  no  a<iBigiim^nt  of  it  hskd  'b0«a 
Rx«eut<  d  b^  hlw, 

.   Tho  partially  ox*outed  oontraet  b^^two-^n  tho 
original  looKoao  ^nA  th««sf«   d<f^^adBnto  hud  diir«ir>t««l   the 
former,  of  th'^ir  leaseholdintereet  and,  of  thio,  tho  plain- 
tiff h«id  aotia'?   through  hij?  B-^jDnt,      it  ^-a®  iian®a««i»ary  tlust 
th«r  «t«!''f«!n«iani«  bo  f^oooj^tod  ao  a  twnwit  b^    th*:>  landlord,   in 
•rd'^r  to   cotiplfftR  a   iiYifotins  or  ?:;   l«»-.»ohold  int«»r»et  by  tho 
leiBGOff,      noi%d  f'j   :^ndiord  and  Toniint,   «<♦«.   323,     Th*»   imsoo 


i^fi 


elt'^:.    ;v    -iv'i.*ntiff  ««•*<  not  in  point.      TJiiiy  liaif«  aathJlna; 
to   do      tf.u   th#  ftituAtion  diKOioe-  I  liqr  th*?   faflttn  involv»<l 

in   t'- -r-.       :'3Gi*n«»»l   arjfp**^,   "it  would  1»#  »  irl#r4  r^rmlt 

to  tkiifi^   i-.w^v  ih<^  a«»ifinrft«nt  {4<?llTf»r«tf  to  lurolaa)   wrr  Yoid, 
loiftYizm  jrift«k«oii  with  >>oth  ih«  tboufemU  dollar*  em4  the 
l««ot]Mid«*     Tho  «,o«l|pi&!t«nt  imo  n«t  void.      It  trno  wholly 
iiiop<«tratiTO  tf>  9»auiii  oust/  i^&rt  f  f  th^'  Iwcioohoid  intt^retet  b«» 
oauo«  at  th<"   tl^«  it  w^m  ffj(«<mt«U   il)»>  i«OB«'^  )v%d  p«irti4 
vith  liio   Interest   through  n  oontraot  vtth  th«  deft^ndonts 
whiah  htud  thon  b«<«ri  |»»rtl/  oxoeutftd,     Tho  ftvid«iie«  sitowo 
tlmt  «t  that  time,  JaokRon  told  rjrotoi  he  w  ■  foolish  to 
M«iic«  th<8  dottl  ho  «.(•  pMlpoftlngt  for  h«  Qouldn*t  ^ot 
poKsoaoion*      But  Krohn  »tit<m»  to  hnvo  thought  h«  im»  i^^tting 
BOM^'thlnaE  \tx  tho  4««l*     A»  wo  Tiow  tho  f»ot«  h«  get  net>Ung, 

Tho  plointiff  ho»  nf^v^r  iwid  «iny  r'ni  on  thfto 
prowiooo  hut  hp>  in  turn  ftoelgn«^d   th«  Xoooo  oaa  sm  offor   lof 
rent  hy  hio  ««»icmio  to  tho  landlord**  «^«nto  wao  rofuoed 
nftor  vhioh  hio  &oi?i^««  aooiisn^d  th^"  leftcto  l^»ck  tc    xixn, 
lottodifttol/  aftor  th«»  original  loo«4;'»  left  th«  |»r'^iR««  tho 
l.^ndlor4  r^<to«;niso4  th«  4ef«adaiito  «•  hie  now  tenanto  and   thogr 
pmX4L  hl»  th«^  Tfi^nt  miniMly  »n4  h*  aooojDtod  it.     in  oar 
opinion  th«  ^ososRion  of    the  d<i»f  e^ndantti  wai?  lawful    -  nd 
projpor  and  i^t  no   timo  did  tho  ^aaintiff  ae^uiro  any  right 
to  puos«i;*»ion  of   the  j?r«aaioo«« 

For  tho  r<»a«on«  »t«t«u   thf  jutS|s«<'"'-  •'—  .niciijrii 
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GEN.  NO.  6747.  OCTOBER  TERM/.  D.  1917.  AG.  NO.  7 
CATE  M.  TILTON,  Pl/ntiff  in  Error 


VS.i 


GEORGE;^  R.  TILTON/  Defendant  i 
Error  to  the\ircuit  Coirt  of  Vermillion  County 
GRAVES,  J.  \ 

Plaintiff  in  error  s^eral  years  ago  obtained  a  de- 
cree against  defendant  for  seperate  maintenance.  No 
question  is  raised  here  as  to  the  correctness  of  that  de- 
cree. In  the  oiriginal  decree  the  court  awarded  to 
plaintiff  in  error  twenty  dollars  per  month  for  her  sup- 
port and  rnaintenance.  Recently  that  order  has  been 
modified  so  as  to  require  him  to  pay  her  fifty  dollars 
per  month,  which  amount  she  contends  is  grossly  in- 
adequate. She  is  prosecuting  this  writ  of  error.  The 
only  question  presented  for  our  determination  is  the 
adequacy  of  the  amount  awarded  to  her.  She  contends 
she  should  have  $150  per  month  as  a  regular  stipend 
and  at  least  $225  for  her  solicitors  fees. 

As  to  the  matter  of  solicitors  fees  there  is  absolute- 
ly nothing  in  the  record  from  which  this  cou^  can  de- 
termine the  amount  of  services  rendered  by  her  solicitors 
or  what  the  usual  customery  and  reasonable  fee  for  ser- 
vices rendered  was  at  that  time  in  that  county.  We 
therefore  express  no  opinion  on  that  question. 

It  is  disclosed  by  the  testimony  in  the  record  that 
neither  of  the  parties  have  any  property;  that  the  wife 
has  no  income;  that  the  husband  has  an  income  of  $3300 
per  year  as  postmaster  at 
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Danville,  Illinois;  that  the 
wife  is  in  poor  health,  is  totally  deaf  and  has  poor  eye- 
sight, with  blindness  as  a  possible  if  not  probable  result; 
that  the  husband  is  also  in  poor  health  having  had  an 
operation  for  some  internal  difficulty;  that  he  is  a  law- 
yer and  has  realized  from  the  practice  of  his  profession 
from  $1000  to  $1200  per  year  for  several     years;     that 
during  the  last  year  before  the  hearing  resulting  in  the 
decree  under  consideration  he  received  $400  or  $500  from 
old   law   business   that   was  completed  during   the  year 
and  that  he  writes  for  a  paper  and  receives  for  that  ser- 
vice in  the  neighborhood  of  $200  per  year.     Disregard- 
ing all  other  sources  of  revenue,  the  husband  has  a  fixed 
and  regular  income  of  $3300  per  year  from  the  govern- 
ment which,  unless  recent  legislation  fails  of  its  purpose. 
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will  continue  for  life  if  he  behaves  himself.  The  hus- 
band claims  he  has  not  been  able  to  lay  up  anything  so 
far  from  his  salary.  If  these  parties  lived  together  and 
together  spent  the  whole  $3300  in  living  expenses,  which 
at  this  time  could  easily  he  done,  it  is  only  fair  to  as- 
sume that  they  would  each  have  the  benefit  of  an  equal 
amount  of  this  income.  The  fact  that  they  are  not  liv- 
ing together  is  not  the  wife's  fault,  but  is  the  fault  of 
the  husband.  Where  no  special  circumstances  show  the 
necessity  for  the  expenditure  of  more  money  by  one 
party  than  is  necesary  for  the  other  to  expend  for  the 
usual  and  ordinary  living  expenses,  it  has  been  consid- 
ered equitable  that  the     wife     when     living     seperate 
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and  apart  from  her  husband  without  her  fault  may  be 
awarded  a  full  one-half  of  the  income. 
WiEson  V.  Wilson    102  111.  297,     Harding  v.  Harding   144 
111.  599,     Cash  v.  Cash  180  111.  App.  31. 
The  sum  of  $50  per  month  or  $600  per  year  which  the 
order  under  consideration   awarded  plaintiff  in  error  is 
manifestly  out  of  all  proportion  considering  the  needs 
of  the  parties.     An  order  giving  to  the  innocent  invalid 
wife  $125.00  per  month  or  $1500  per  year  and  leaving 
for  the  culpable  husband  $150  per  month  or  $1800  per 
year  besides  all  he   receives  from  his  law  practice   and 
from  his  newspaper  writing  will  be  no  more  than  scant 
justice  to  the  wife  and  certainly  will  not  be  more  than 
the  husband  should  pay. 

The  order  and  decree  of  the  Circuit  Court  is  there- 
fore reversed  and  the  cause  is  remanded  to  that  court 
with  directions  to  that  court  to  enter  an  order  requiring 
defendant  in  error  to  pay  to  plaintiff  in  error  $125  per 
month  until  there  is  some  change  in  the  circumstances 
of  the  parties  warranting  a  modification  thereof. 

Reversed  and  Remanded  with  directions. 
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R.  J^.  SNAPP/Et  Al,  Appell. 
Appeal  from  ^he  Cy^uit  Court  of  Vermilion  County, 
GRAVES,  J. 
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Appellant  is  a  commission  merchant  in  New  York. 
Appellees  were  in  business  in  Georgetown,  Illinois,  buy- 
ing  and  shipping  poultry   and   eggs.     In  the   spring   of 
1912  Arthur  H.  Cutler,  a  brother  of  appellant  visited  ap- 
pellees at  Georgetown  in  the  interest  of  his  brother  the 
appellant   here,  and  solicited  the  shipment  of  eggs  by 
appellees  to  appellant.     Appellees  claim  that  Arthur  H. 
Cutler  the^n  agreed  for  his  brother  George  E.  Cutler, 
that  of  appellees  would  ship  one  or  two  carloads  of  eggs 
a  week  to  him,  George  E.  Cutler,  he  would  guarantee  a 
profit  on  them  when  they  were  sold  in  New  York.  Art- 
hur H.  Cutler  denies  making  such  an  agreement  but  in- 
sists  that  he  merely  solicited  shipments  to  be  sold  on 
commission.     Almost    immediately     after     this  visit  of 
Arthur  H.  Cutler,  appellees  began  the  shipment  of  eggs 
in  carload  lots  to  George  E.  Cutler,  and  as  each  car  was 
shipped  they  drew  on  appellant  for  an  amount  somewhat 
less  than  the  original  cost  of  the  eggs.     These  shipment 
continued  and  the  sight  drafts  drawn  against  them  were 
paid  for  some  time,  but  the  eggs  were  not  all  sold  when 
received   in  New   York,  but  some,   if  not   all   of  them, 
were  placed  iin  cold  storage,  and  when  sold  did  not  sell 
at  a  profit. 
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When  the  sight  drafts  were  dishonored 
by  appellant,  appellee  soon  stopped  shipping  to  him  and 
on  taking  an  account  of  the  deal  it  was  found  that  the 
eggs  appellees  had  shipped  to  appellant  had  cost  them 
$2321.41  more  than  had  been  drawn  against  them,  and 
appellant  claims  that  the  sight  drafts  of  appellees  that 
had  been  paid  amounted  to  $1176.25  more  than  the  eggs 
had  brought  net.  After  much  correspondence  appellant 
brought  this  suit  to  recover  what  he  considered  an  over- 
draft. The  declaration  consisted  of  the  common  counts. 
Appellees  filed  the  general  issue  and  gave  notice  of  a 
counter-claim.  The  evidence  of  but  two  witnesses  was 
taken  as  to  the  contract  supposed  to  have  been  made 
at  Georgetown,  and  those  were  Arthur  H.  Cutler  for  ap- 
pellant and   R.  A.  Snapp  for  appellees.     Snapp  testified 


postively  that  a  contract  was  made  whereby  Cutler 
guaranteed  to  sell  all  the  ^eggs  Snapp  would  ship  at  a 
profit  to  Snapp,  and  Cutler  testified  as  postively  that  no 
such  contract  was  made.  There  was  other  evidence  in 
the  case,  but  nothing  that  was  directly  corroborative  oi' 
either  of  these  witnesses  on  the  question  of  whether  or 
not  the  contract  was  made.  Appellant  contends  that 
the  claims  of  appellees  are  not  supported  by  the  weight 
of  the  evidence;  that  even  if  the  contract  was  made  as 
appellees  insist,  its  provisions  have  been  waived  by  the 
subsequent  acts  of  appellees  and  that  appellees  deceived 
appellant  as  to  the  price  paid  for  the  eggs,  all  of  which 
are  pure  questions  of  fact. 

The  jury  whose  special  province  is  to  judge  of  the 
credibility 
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of  witnesses  and  to  weigh  their  tes-  " 
timony,  saw  these  witnesses  and  heard  them  testify  and 
believd  that  the  contract  was  made  as  Snapp  said  it  was 
and  believed  that  all  the  other  facts  contended  for  by 
appellees  were  true  and  returned  a  verdict  accordingly. 
The  trail  judge  who  also  saw  the  witnesses  and  heard 
them  testify  had  an  opportunity  to  set  aside  that  verdict 
but  he  did  not  do  so.  This  court  without  the  same  ad- 
vantages as  the  jury  and  the  trail  judge,  after  carefully 
reading  all  of  the  evidence  in  the  record  find  it  impos- 
sible to  say  that  the  verdict  of  the  jury  is  manifestly 
contrary  to  the  evidence.  There  being  no  other  errors 
complained  of  the  judgment  of  the  Circuit  Court  is 
affirmed. 

Judgment  affirmed. 
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al  from  the  Circuit^- Court  of  V^iililia  GAints»-  •t\»     \J  X 


Appeal  from  the  Circuit- Court  of  V 

GRAVES.  J. 

Appellee  recovered  a  judgment  in  the  Cii-cuit  Court 
on  the  verdict  of  a  jury  for  $5000  for  the  loss  of  his  left 
hand  and  part  of  his  left  arm.  The  negligence  charged 
against  appellant  is  variously  stated  in  several  counts, 
but  in  substance  was  that  its  motorman  failed  to  stoo 
the  car  and  permit  it  to  remain  stopped  long  enough  to 
permit  appellee  who  was  a  passenger  thereon  safely  to 
alight  therefrom,  but  started  the  same  with  a  jerk  which 
threw  appellee  to  the  ground  with  his  arm  on  the  rail 
of  the  track  where  it  was  run  over  and  amputation  made 
necessary. 

The  first  contention  of  appellant  is  that  the  verdict 
is  contrary  to  the  evidence.  It  would  serve  no  useful 
l-'urpose  to  undertake  a  long  analysis  of  the  evidence. 
The  jury  heard  it.  That  verdict  is  binding  on  this  court 
unless  it  is  manifestly  against  the  weight  of  the.  evidence 
which  in  this  case  it  is  not. 

It  is  next  urged  that  the  Court  erred  in  not  permit- 
ting appellant  to  prove  on  cross  examination  of  appellee 
and  by  witnesses  called  by  appellant  that  during  the 
night  before  appellee  was  intoxicated.  The  accident  oc- 
cured  after  seven  o'clock  in  the  morning. 
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The  rulings  of  the 
court  in  this  respect  were  correct  for  two  reasons;  first, 
the  time  of  the  accident  was  too  remote  from  the  tim-e 
it  is  claimed  appellee  was  intoxicated  to  leave  any  in- 
ference that  he  was  intoxicated  at  the  time  of  the  ac- 
cident, and  second,  there  were  at  least  six  persons  be- 
sides appellee  who  saw  appellee  at  the  time  of  the  ac- 
cident. If  he  was  intoxicated  at  that  time  it  would 
have  been  an  easy  matter  to  prove  it  by  those  witnesses 
who  had  a  chance  to  know  and  who  undoubtedly  did 
know  what  his  condition  really  was  as  to  being  intoxicat- 
ed or  not.  The  proof  offered  would  at  the  best  have 
raised  an  inference  as  to  what  his  condition  was  at  the 
time  of  the  accident.  To  have  admitted  it  would  have 
been  to  violate  the  fundamental  rule  that  the  best  evi- 


dence  of  which  a  case  is  susceptible  must  be  produced. 
C.  &  A.  Ry.  Co.  V.  Pierson  1S4  111.  38fi. 

It  is  next  urged  that  the  instructions  given  for  ap- 
pellee were  wrong.  The  wording  of  some  of  them  could 
have  been  bettered,  but  the  correct  rule  was  so  frequen- 
tly reiterated  in  the  instructions  given  at  the  instance 
of  appellant,  that  the  jury  could  not  have  been  misled 
by  anything  complained  of  in  the  instructions.  Again 
two  of  the  instructions  complained  of  related  to  the 
measure  of  damages,  and  the  damages  awarder  were  so 
clearly  within  the  measure  of  compensation  that  it  is 
manifest  appellant  could  not  have  been  prejudiced  there- 
by. Appellee  was  43  years  old  at  the  time  of  the  trail. 
His  expectation  of  life  by  the  recognized  mortuary  tab- 
les is  about  twenty-six  years.  Through  those  years  he 
must  make  his  way  the  best  he  can  without  his 
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hand  and 
the  lower  part  of  his  arm.  He  also  is  entitled  to  com- 
pensation for  pain  and  suffering  endured  at  the  time  of 
the  accident  and  while  recovering  therefrom.  He  is 
elso  limited  to  such  work  as  he  can  perform  %vith  one 
hand.  Appellant  calls  attention  to  the  fact  that  appellee 
still  has  his  elbow  joint.  True,  he  might  have  been 
hurt  worse,  he  might  have  lost  both  arms  and  both  legs, 
but  it  must  be  remembered  that  he  is  entitled  to  com- 
pensation for  what  he  has  lost,  not  what  he  has  left. 

One  of  the  instructions  complained  of  was  on  the 
question  of  the  burden  of  proof.  Instead  of  using  the 
usual  wording  in  such  instructions  this  one  stated  the 
rule  to  be  that  the  plaintiff  was  not  bound  to  prove  the 
allegations  in  his  declaration  by  "any  greater  weight 
than  a  preponderance"  of  the  evidence.  The  language 
employed  states  a  correct  rule  of  law,  yet  it  is  calculated 
to  be  misleading  and  in  some  cases  might  be  sufficient 
to  cause  a  reversal  of .  the  judgment,  but  the  evidence 
in  this  case  so  surely  predominated  in  favor  of  appellee 
that  no  harm  can  have  resulted. 

The  other   instruction    complained    of  was   on    the 
question  of  what  conduct  on  the  part  of  appellee  was 
necessary  to  constitute  due  care  for  his  own  safety  and 
was  correct  both  in  form  and  substance. 

There  is  no  error  shown  in  the  record  to  which  our 
attention  has  been  called.  The  judgment  of  the  Circuit 
Court  is  affirmed. 

Judgment  affirmed. 
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MARy  G.  BELL,  by  the  People^ank,  Her  Con- 

servat<^r,  Appellant,  I  el:  AT      (%. 

\ 

\ 
JOHN  H:  wood,  ORA  ^RIDLEY,   ET  AL, 
Appell 

Appeal  froin  the  Circuity^ourt  of  McLean  County. 

GRAVES,  J. 

Appellant  had  a  dower  interest  in  one-half  of  lands 
that  sold  in  a  partition  proceeding  for  $23,600.  She 
therefore  was  entitled  to  the  use  of  one-third  of  pro- 
perty worth  $11,800,  or  in  other  words,  she  was  entitl- 
ed to  the  use  for  life  of  property  worth  $3,933.33  1-3. 
She  asked ,  to  have  the  present  value  of  her  life  estate 
computed  and  turned  over  to  her  in  cash.  She  was  then 
58  years  old.  The  court  figured  the  present  value  of  her 
dower  interest  by  the  Carlisle  table  at  the  rate  of  4'/r 
interest  and  found  it  to  be  $1,618.19.  The  only  com- 
plaint that  is  made  is  that  it  should  have  been  figured  at 
57o  interest.  The  court  took  evidence  as  to  what  per 
cent  net  money  loaned  at  the  present  time  would  pro- 
duce, or  in  other  words,  what  was  the  present  earning 
value  of  money,  and  found,  and  the  evidence  shows, 
that  it  was  not  to  exceed  3%  net.  The  rule  in  this  state 
is  that  the  present  value  of  a  dower  interest  in  the  pro- 
ceeds of  lands  should  be  based  upon  the  earning  value 
of  such  proceeds.  Marshall  v.  Marshall  252  111.  568. 
The  computation  in  this  case  was  on  a  basis  approxima- 
tely 1%  more  than  the  earning  value  of  such  proceeds, 
provided  the 
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testimony  offered  on  that  subject  is  to 
be  believed,  and  we  see  no  reason  for  this  court  to  dis- 
believe it.  That  being  true,  appellant  has  been  decreed 
more  than  she  is  entitled  to  under  the  rule  in  theMar- 
shall  case.  It  is  urged  that  the  computation  was  made 
on  the  basis  of  a  lower  per  centum  than  had  been  here- 
tofore customarily  used  in  figuring  dower  interests. 
That,  if  true,  furnished  no  reason  for  reversing  this  de- 
cree so  long  as  it  was  computed  on  the  basis  of  the  pre- 
sent earning  value  of  the  money  or  on  one  more  favor- 
able to  appellant. 

It  is  lastly  complained  of  by  appellant  that  the 
court  erred  in  requiring  the  appeal  bond  to  be  filed 
within  ten  days  from  the  time  the  appeal  was  allowed. 
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The  point  is  well  taken.  Section  92,  Chapter  110  pro- 
vides that  the  time  fixed  for  filing  an  appeal  bond  in 
cases  of  this  character  shall  not  be  less  than  twenty 
days,  and  if  appellant  had  been  prejudiced  by  the  error 
it  would  have  been  reversible.  But  no  harm  came  from 
the  error  as  the  bond  was  filed  within  the  time  limit. 

Appellee  has  entered  a  motion  in  this  case  for  the 
allowance  of  damages  on  the  basis  that  this  appeal  is 
being  prosecuted  for  delay.  We  are  not  able  to  say  that 
delay  is  or  was  the  object  of  this  appeal  and  that  motion 
is  denied. 

The  decree  of  the  Circuit  Court  is  affirmed. 
Decree  affirmed. 
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JOSEPH  BRAYSHAW,  Administrator  Etc.,  Appellee 
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JipHN  E.  WISLER,  Et  Al,  Appellant. 
Appeal  fr^m  Qrmnty  Court  of  Champaign  County. 
GRAVES,  J. 

This  is  an  appeal  by  John  E.  Trisler  from  an  order 
of  the  County  Court  of  Champaign  County  for  the  sale 
of  certain  lands  to  pay  claims  against  the'  estate  of  Guila 
P.  Thompson,  deceased,  who  was  in  her  lifetime  the  own- 
er of  these  lands.  Appellant  became  the  owner  of  such 
lands  by  deed  from  the  master  in  chancery  from  whom 
he  purchased  it  at  a  sale  order>ed  in  a  partition  proceed- 
ing conducted  after  the  death  of  Guila  P.  Thompson,  de- 
ceased, and  prior  to  the  filing  of  the  petition  in  this  case 
for  the  sale  of  the  same  to  pay  debts.  He  makes  several 
contentions  against  the  validity  of  the  order  appealed 
from. 

First,  it  is  claimed  that  it  does  not  appear  that  there 
was  not  a  sufficiency  of  personal  estate  of  Guila  Thomp- 
son to  pay  all  her  debts.  The  inventory  in  this  estate 
contains  no  personal  property  and  the  testimony  in  this 
record  shows  there  was  none.  The  theory  of  appellant 
is  that  it  was  the  duty  of  James  P.  Thompson,  who  was 
the  first  administrator  of  the  estate  and  who  was  the  son 
of  the  deceased  Guila  P.  Thompson,  and  was  a  party  to 
the  partition  proceedings  in  which  appellant  purchased 
the  land  and  received  from  the  sale  of  such  lands 
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a  distri- 
butive share,  to  have  inventoried  the  money  so  received 
by  him  as  personal  estate  of  the  deceased  and  available 
for  the  payment  of  her  debts,  and  cites  in  support  of 
that  theory  the  case  of  Wachsmith  v.  Penn.  Life  Ins.  Co. 
241  111.  409.  That  case  is  not  in  point.  It  is  there  held 
that  where  an  administrator  owes  the  estate  money  and 
is  solvent,  the  amount  of  his  debt  to  the  estate  is  ti'eat- 
ed  by  the  Court  as  paid  to  the  estate  and  as  in  the  hands 
of  the  administrator  and  available  for  the  payment  of 
the  debts  of  the  estate.  No  such  condition  exists  here. 
There  is  no  proof  that  he  owed  the  estate  anything  and 
ev  en  if  he  owed  the  creditors  of  the  estate  the  duty  of 
protecting  their  interests  in  the  partition  proceeding  and 
by  faiHng  to  do  so  made  himself  liable  to  pay  their  claims 
such  liability  would  be  to  the  claimholders  and  not  to  the 


estate,  and  by  no  process  of  reasoning  can  the  amount 
of  any  liability  he  may  rest  under  to  the  claimholders 
be  construed  to  be  an  asset  of  the  estate.  The  proof  ab- 
undantly shows  a  lack  of  personal  estate  to  pay  the  debts 

The  second  contention  is  that  the  debts  have  not 
been  proven.  In  a  proceeding  like  this,  the  record  of  a 
judgment  based  on  a  claim  filed  in  the  County  Court  is 
prima  facie  evidence  of  the  debt,  against  the  heirs  and 
those  claiming  under  them.  Sione  v.  Wood  16  111.  177. 
Hopkins  v.  McCann  19  111.  113,  Mason  v.  Biaii  33  111.  194, 
McGarvcy  v.  Darnall  134  111.  367.  By  the  introduction 
of  the  record  of  the  allowance  of  those  claims,  the  bur- 
den of  showing  that  they  were  not 
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valid  was  cast 
upon  those  who  dispute  that  fact.  The  objection  to  the 
Wallace  claim  that  its  allowance  was  irregular  because 
Brayshaw  was  not  at  that  time  regularly  appointed  ad- 
ministrator de  bonis  non,  but  was  merely  acting  as  an  ad- 
ministrator de  facto,  was  not  made  in  the  County  Court 
and  cannot  be  raised  here  for  the  first  time.  Crawford 
V.  C.  B.  &  0.  R.  R-  Co.  112  111.  314.  A  general  objection 
only  raises  the  question  of  the  relevancy  of  the  evidence. 
Gage  v.  Eddy  186  111.  432.  The  specific  objection  now 
made  was  not  interposed  on  the  trail.  Even  if  this  claim 
has  not  yet  been  properly  allowed,  it  is  still  a  claim  to 
be  presented  against  the  estate  and  as  such  is  required 
by  the  statute  to  be  mentioned  in  the  petition  to  sell 
land  and  considered  by  the  Court.     Chap.  3  Sec.  149  R.  S. 

It  is  next  contended  that  the  claims  are  barred  by 
laches  and  the  statute  of  Limitations.  There  is  nothing 
in  that  contention.  Guila  P.  Thompson  died  November 
28,  1910.  On  December  14,  1910,  James  P.  Thompson, 
the  son  of  the  deceased  was  appointed  administrator.  He 
filed  no  inventory  until  May  27,  1913.  In  that  inventory 
no  personal  property  and  only  part  of  the  real  estate 
left  by  the  deceased,  was  listed.  At  that  time  every 
claim  here  listed  had  been  filed. 

On  August  15,  1914,  one  Joseph  Brayshaw,  who  was 
the  owner  of  two  of  the  four  claims  filed  against  the  es- 
tate, and  whose  claims  amounted  to  $425,  while  the  other 
two  amounted  to  .$272.37,  filed  in  the  County  Court  a 
petition  praying  that  James  P.  Thompson,  administrator 
of  the  estate  of  Guila  P.  Thompson,  deceased,  be  requir- 
ed 
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to  show  cause  why  he  should  not  proceed  to  pay  the 


bi 


claims  against  the  estate,  and  why,  if  there  was  not  suf- 
ficient personal  property  to  pay  the  same,  he  should  not 
proceed  according  to  law  to  sell  real  estate  to  pay  such 
claims,  and  for  an  order  compelling  him  to  do  so.  To 
this  petition  James  P.  Thompson  filed  his  answer.  Bray- 
shaw  also  filed  an  amended  petition  in  which  he  prays 
for  the  discharge  of  the  said  James  P.  Thompson  as  such 
administrator  on  the  ground  that  he  had  removed  from 
the  state  of  Illinois.  On  the  hearing  of  this  petition  the 
Court  found  that  Thompson  had  removed  from  the  state 
and  on  October  30,  1914,  ordered  that  he  be  discharged 
as  such  administrator  and  that  Joseph  Brayshaw  be  ap- 
pointed as  administrator  de  bonis  non  of  the  estate  and 
Brayshaw  qualified  as  such  administrator  by  filing  his 
bond  which  was  approved  by  the  court,  and  on  Novem- 
ber 20,  1914,  letters  of  administration  were  issued  to 
him.  On  December  28,  1914,  Joseph  Brayshaw  as  ad- 
ministrator de  bonis  non  filed  his  petition  to  sell  real  es- 
tate to  pay  the  identical  claims  involved  in  this  petition. 
To  this  petition  appellant  here  filed  his  answer  in  which 
he  denied  the  legality  of  the  discharge  of  James  P.  Tho- 
mpson as^such  administrator  and  of  the  appointment  of 
Brayshaw  on  the  ground  of  want  of  proper  notice  to 
James  P.  Thompson  of  the  pending  proceeding.  James 
P.  Thompson  filed  a  similar  answer  and  the  Court  on 
March  13  ,1915  upon  a  hearing  of  the  petition,  sustain- 
ed the  claim  of  want  of  jurisdiction;  held  that  Brayshaw 
was  not  legally  appointed  and  denied  the  prayer  of  the 
petition  to  sell  land.     On   January   15,   1917,   Brayshaw 

was  again 
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appointed  administrator  de  bonis  non  of 

the  estate  and  twelve  days  later  filed  the  petition  here 
under  consideration  to  sell  lands  to  pay  debts.  The  his- 
tory of  the  administration  of  this  estate  is  tiresome  but 
serves  to  fully  rebut  the  charge  of  laches  on  the  part  of 
the  owners  of  the  claims  here  involved. 

The  statute  of  limitations  as  to  filing  claims  against 
estates  does  not  run  to  prevent  the  allowance  of  claims 
filed  after  the  time  limit  for  filing  claims  has  expired, 
and  the  satisfaction  of  the  same  out  of  property  invent- 
oried after  the  same  were  filed.  Sloo  v.  Pool  15  111.  47. 
In  this  case  as  already  stated  all  these  claims  were  filed 
before  the  inventory  was.  These  claims  were  therefore 
not  barred  by  the  statute  of  limitations. 

It  is  next  claimed  that  the  court  erred  in  permit- 
ting Dr.  Brayshaw,  the  present  administrator  de  bonis 
non  to  testify.     When  he  was  first  put  on  the  stand  to 


testify  no  objection  was  made  to  his  competency.  When 
he  was  recalled  such  objection  was  made  and  overruled. 
Some  of  his  testimony  in  rebuttal  was  clearly  admissible 
under  the  third  exception  to  Section  2  of  Chapter  51. 
It  may  be  that  while  he  was  on  the  stand  in  rebuttal  he 
testified  to  some  things  that  were  not  strictly  within  the 
exception,  but  no  objection  was  made  to  such  improper 
testimony  on  the  ground  of  the  incompetency  of  the  wit- 
ness after  the   objection  that  was  made  when  he  first 

took  the  stand 
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in  rebuttal.     The  witness  had  the 

right  to  give  his  version  of  the  conversation  which  Jos- 
eph H.  Thompson  had  testified  concerning,  as  having 
been  had  between  him  and  Brayshaw,  and  the  general 
objection  to  Brayshaw's  competency  as  a  witness  was 
properly  overruled.  That  was,  however,  not  a  ruling 
that  he  v.^as  a  competent  witness  for  all  purposes,  and  if 
counsel  for  appellant  had  sought  to  preserve  for  review 
the  question  of  his  competency  to  answer  particular 
questions,  he  should  have  made  his  objection  in  apt  time. 
Besides  all  that,  the  trail  was  by  the  court  without  a  jury 
and  it  is  presumed  that  a  court  will  only  consider  the 
competent  evidence  before  it. 

The  next  contention  to  be  considered  is  that  appell- 
ant under  his  deed  from  the  master  in  chancery  took  the 
lands  free  and  clear  from  any  liens  for  the  payment  of 
the  claims  against  the  estate  of  Guila  P.  Thompson.  The 
purchaser  at  a  partition  sale  takes  the  property  subject 
to  the  rights  of  the  creditors  of  the  estate  to  which  the 
land  belongs  to  have  the  same  sold  to  pay  the  debts  of 
the  estate.  At  such  sales  the  rule  caveat  enspior  applies. 
Hall  V.  Gabbert  213  111.  208  217  218.  Wachter  v.  Doerr 
210  111.  242-245.  Sulion  v.  Read  176  111.  <39-Sl.  Bassell 
V.  Lochard  60  111.  164,  166-167. 

The  last  claim  of  appellant  is  that  the  claims  made 
the  basis  of  the  petition  under  consideration  were  really 
the  obligations  of  Joseph  H.  Thompson,  the  husband  of 
Guila  P.  Thompson,  deceased,  and  should  have  been  en- 
forced against  his  interest  in  the  lands  in  question.  It 
may  be  he  was  jointly  liable  on  all  of  these  claims,  but 

the  evi- 
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dence  seems  clear  that  she  was  primarily  and 

seperately  liable  for  them  also,  and  even  if  the  husband 

was  jointly  hable  for  them,  no  reason  has  been  given  and 
none  suggests  itself  why  a  creditor  of  two  persons  who 
are  jointly  and  seperately  liable  for  a  debt  may  not  el- 
ect to  proceed  against  either  for  the  collection  of  the 
claim. 

We  find  no  reversible  error  in  the  record  and  the 
order  of  the  County  Court  is  affirmed. 

Order  affirmed. 
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GEN.  NO.  6888.  APRIL  TERM  A.  DJ1918.  AG.  NO.  39. 
CHARLES  E.  FITZWATEiy Appellee, 

vs.         ' 

CENTRAL  ILLINOIS  Pl^LIC  SERVICE 
COMPANY,  A/pellant 

Appeal  from  the  Circuit  0ourt  of  Shelby  County. 
GRAVES,  J.  \    / 

Appellee  brought  this  suit  against  appellant  to  I'e- 
covei-  damage  for  cutting  down  trees  on  his  land.  There 
were  originally  three  counts  in  the  declaration,  but  be- 
fore the  trail  was  concluded  appellee  dismissed  suit  as 
to  the  third  count  and  the  trail  proceeded  to  verdict 
and  judgment  on  the  first  and  second  counts  of  the  dec- 
laration. The  first  count  was  in  trespass  and  charged 
that  the  defendant  cut  and  destroyed  trees  of  the  value 
of  $1000  upon  certain  lands  of  plaintiff.  The  second 
count  was  in  trespass  on  the  case  and  charged  that  the 
defendant  carelessly  a,nd  negligently  cut  down  and  des- 
troyed certain  trees  of  the  plaintiff  of  the  value  of  $1000 
then  growing  on  land  of  plaintiff.  To  the  first  and  sec- 
ond counts  the  defendant  filed  the  general  issue  and  to 
the  first  count  it  filed  three  special  pleas;  the  first  of 
these  was  a  plea  of  leave  and  license,  in  this  plea  the 
manner  in  which  the  leave  and  license  was  given  is  not 
pet  out.  The  second  special  plea  set  out  a  contract  in 
liaec  verba,  a  compliance  by  it,  of  the  terms  of  that  con- 
tract and  concludes  with  the  averment  that  plaintiff  had 
thereby  given  it  permission  to  do  the  acts  charged.  The 
third 
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special  plea  was  a  plea  of  release  and  waiver 
in  which  the!  same  contract  set  out  in  the  second  special 

plea  is  again  set  outi  and  relied  on.  This  plea  concludes 
with  an  averment  of  the  payment  by  defendant  to  the 
plaintiff  of  $300  in  consideration  of  the  permission  grant- 
ed to  the  defendant  in  the  contract  set  out  in  the  plea. 
The  plaintiff  by  his  replications  denied  that  he  had  given 
defendant  any  leave,  license,  consent  or  permission  to 
cut  the  trees. 

On  the  trail  of  the  case  the  defendant  offered  in 
evidence  a  writing  in  most  respects  like  the  one  set  up 
and  relied  upon  in  its  second  and  third  special  pleas,  but 
in  its  most  important  and  significient  part  it  is  so  dif- 
ferent as  to  make  it  absolutely  clear  that  it  is  not  the 
contract  set  out  in  the  pleas.  The  concluding  sentence 
before   the  attestation  clause  in     the  contract  pleaded 


is  "No  trees  are  to  be  cut  without  permission  of  grant- 
or"s  while  in  the  instrument  introduced  in  evidence  as 
"Exhibit  1"  the  corresponding  clause  reads  "No  trees 
are  to  be  cut  without  permission  of  the  grantees."  It 
is  not  for  this  court  in  this  case  to  undertake  to  speculate 
on  how  the  discrepancy  occured.  Both  the  abstracts  of 
the  pleas  and  of  "Exhibit  1"  as  well  as  the  records  of 
the  plea  and  the  original  writing  which  was  offered  in 
GA'idence  and  is  made  a  part  of  this  record,  show  the 
truth  to  be  as  stated.  The  contract  pleaded  prohibits 
the  Public  Service  Company  from  cutting  trees  without 
the  consent  of  the  Fitzwaters,  and  the  one  introduced  in 
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evidence  prohibits  the  cutting  of  trees  by  the  Fitzwat- 
ers without!  the  consent  of  the  Public  Service  Company. 
It  follows  that  the  defendant  failed  to  prove  its  second 
and  third  special  pleas.  In  support  of  its  nrst  special 
plea,  defendant  offered  proof  of  an  oral  consent  of  Fitz- 
water  that  the  trees  might  be  cut  and  a  license  or  per- 
mission to  it,  to  cut  them.  This  Fitzwater  and  his  dau- 
ghter emphatically  denied.  It  was  the  province  of  the 
jury  to  determine  which  side  told  the  truth.  In  the 
exercise  of  its  prerogative,  the  jury  found  that  issue  for 
the  plaintiff,  and  assessed  his  damages  at  $500.  A  mot- 
ion for  a  new  trail  was  overruled  and  judgment  was  en- 
tered on  the  verdict. 

The  verdict  was  not  against  the  manifest  weight  of 
the  evidence.  Neither  was  it  error  for  the  court  to  re- 
fuse to  give  the  peremptory  instruction  asked  for  by  de- 
fendant. There  was  ample  proof  which  taken  by  itself 
established  the  plaintiff's  right  to  recover.  Libby,  McNeil 
&  Libby  v.  Cook  222  111.  206. 

Three  of  defendant's  instructions  were  modified  by 
the  Court  and  given  as  modified.  They  should  all  have 
been  refused  as  presented,  in  view  of  the  fact  that  there 
was  no  proof  in  the  record  in  support  of  the  second 
and  tlhird  special  pleas  of  defendant.  Even  as  modified 
they  were  all  moret  favo/rable  to  defendant  than  can  be 
justified.  The  error  in  giving  them  as  modified  was 
against  the  plaintiff.  If  the  verdict  and  judgment  had 
been  against  the  plaintiff,  it  would  likely  have  been  re- 
versed for  the  giving  of  , 
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these  modified  instructions,  but 
the  error  is  not  available  to  defendant. 

A  motion  to  strike  Fitzwater's  testimony  on  the 
question  of  the  amount  of  the  damage  done  to  his  farm 


by  the  cutting  of  the  trees  was  denied.  The  basis  of 
the  motion  was  that  the  witness  had  not  shown  sufficient 
knowledge  to  qualify  him  to  express  an  opinion  as  to 
the  depreciation  of  the  farm  by  the  cutting  of  the  trees, 
in  view  of  the  fact  that  he  said  he  did  not  know  what 
the  fair  cash  market  value  of  the  farm  was  immediately 
after  the  trees  were  cut.  The  record  shows,  although  it 
is  not  abstracted,  that  the  witness  said  the  land  at  the 
time  he  was  testifying  was  worth  about  $225  per  acre, 
and  that  it  was  then  worth  $10  or  $15  more  than  when 
the  trees  were  cut  by  reason  of  the  general  appreciation 
of  land  values.  It  also  shows  that  he  was  a  man  of  mat- 
ure years,  old  enough  to  have  a  grown  daughter,  and 
that  he  was  a  large  land  owner  in  that  township,  having 
land  in  at  least  four  different  sections.  His  opinions 
were  admissable.  It  was  for  the  jury  to  say  how  much 
weight  they  were  entitled  to.  The  motion  was  proper- 
ly denied. 

It  is  lastly  argued  that  the  damages  awarded  were 
excessive.  All  the  testimony  in  the  record  as  to  the 
amount  of  damage  was  offered  by  plaintiff.  Three  of 
his  witlnesses  placed  the  damage  at  $500.  Twenty-nine 
trees  varying  in  size  from  6  to  16  inches  in  diameter, 
mostly  hickory,  but  including  two  black  walnuts,  were 
cut.  There  is  no  basis  from  which  this  court  can  deter- 
mine that  the  damage  awarded  was  too  great. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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GEN.  NO.  6914.  APRIL  TERm/a.  D.  1918.  AG.  NO.  60. 

BERT  FERGUSqL.  Appellee.  C^oi 


/         214  I.A. 

RiCE,  Appellant 


JEr\iIAH  Gr/cE,  Appellant 
Appeal  from  t^e  Cir|Sit  Court  of  Macon  County. 
GRAVES,  J.  v/ 

Appellant  was  in  possession  of  lands  in  controversy 
during   his   father's  lifetime.     After    the   death   of   his 
father  he  paid  rent   to  the  trustees  under  his  father's 
will  from  191.3  to   March   1,  1917,  without  any  written 
lease  from  them.     On  December  20,  1916,  a  written  not- 
ice signed  by  those  trustees,  that  they  had   elected  to 
terminate  his  tenancy  on  March  1,  1917  and  for  him  to 
quit  and  deliver  up  possession  of  the  premises  by  that 
day,  was  served  on  him  by  a  constable  of  Macon  County. 
On  January   8,   1917,  the  said   trustees  leased  the  said 
premises  to  appellee  for  the  term  of  one  year  beginning 
March  1,  1917  and  made,  executed  and  delivered  to  him 
a  written  lease  for   the  same  for  said  period  of  time. 
Possession   of  said   premises  were  not  delivered  up  by 
appellant  on  March  1,  1917,  and  on  March  2nd  this  suit 
was  commenced  by     appellee     before  a  justice   of  the 
peace  in  Macon  County  under  the  forcible  entry  and  de- 
tainer  act  to  recover  possession  of  the  lands  here   in 
question   and  also  a   tract  of  land   in  Moultrie  County. 
The  justice  of  the  peace  gave  judgment  for  appellee  for 
all  the   land  described  in  the  complaint.     Appellant  ap- 
pealed from  that  judgm.ent  to  the  Circuit  Court  of  Mac- 
on County,  where   upon  motion  he  was  given  leave  to 
amend  the  papers  by 
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striking  therefrom  the  land  in  Moul- 
trie County,  and  after  a  trail  the  Circuit  Court  gave 
judgment  for  appellee  for  possession  of  the  premises  in 
Macon  County  and  against  appellant  for  costs.  Appellant 
has  appealed  from  that  judgment  to  this  court.  Three 
points  are  made  by  appellant  for  a  reversal  of  that  judg- 
men.  The  first  point  is  that  the  complaint  before  the 
justice  of  the  peace  included  lands  outside  of  the  jur- 
isdiction of  the  justice  and  that  for  that  reason  the 
whole  proceeding  was  void.  A  trail  of  a  case  in  the 
Circuit  Court  on  appeal  from  a  justice  of  the  peace  is 
a  trail  de  novo  and  the  Circuit  Court  has  all  the  author- 
ity to  permit  the  amendment  of  the  papers  either  in 
form  or  substance  that  the  justice  of  the  peace  would 
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sa,  mBmwtm  JumoR  e^f^mum  A^Atwi^md  tkm 

Plaintiff c  m  atijaor,  Iggr  his  next  frlonA^  Vvoqght 
•ttlt  iNgalnvt  t^  City  of  t9iica^«,   tht9  Sanitary  Mfttriot 
•f  :^sia3)tg«,  41i«  qwm»iBW»l.th  Bdiasa  Oempmny,  ^tiwt   Um»  ^uth 
aid«  KX9vat«d  ItaiJLroacI  :T«ttpaxi3r,   to  r^.o&rsr  ^basmgmm  for  ]M9w 
•oiyil  injuries  Buff<ir*tl  by  Mm  in   ««wiii^  ia  >x>ntaot  vith 
an  «leotrio  vir«.     7H»  oaas  was  4iaai»8<N!  mm  t»   th9  ^Scaamm* 
VftU-tli  arisen  ::«MpAti9r  aB4  th«  @»uth  l>i4«  Klsiratsd  E».iXroad 
Ossqmajr.     Tli«r«  «a«  a  ▼•rdiet  in  plaint  iff*  i»  f&Tor  ag^in^t 
tb«  sthcr  tw»  (IvfendMnta  fer  #S&»00&«     A  wnr  trial  wss 
•tmrd^A  th«  t^Miiitary  i>iirtriat  of    3il<sa^«  »n4  ittclemsiit  was 
•at@r«<li  oa  th«  ▼•rcliot  agaiani  tJM  4i^  sf  (Skim^t  to  r«» 
▼•rsa  vhieh  it  has  api>aal0d  to  this   ooart« 

T2i«  rsosrd  4isttles«s  that  ths  «l«iratsd  xailroa<l 

runs  east  and  w«st  ia  40th  str««i  and  «rsss«a  LaaKlcgr 

aTsmia.  a  aort.H  misA  south  at^ast;   that  the  City  of  !>hiasc9 
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SHiiataias  an  el4»«trio  avo  light/et  rat  shad  alone   th«>  south 


si(i«  af  4eth  strset,  vhish  iMaaaas  tmdsr  tha  sierra  tad  struotars 
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«t  ih«  iiit«riit9eiic]i  of  ItftHgli;^  tiYeiiue.      True  ^ijrc  is 
•oupertvct  «l«sc  ^Cth  »tr»et  liy  aiiMisui  of  9ela«,   tw«ntym 
fiv*  f*«t  &bov«  %hm  jlrr#l  of  th«  stre«t»  eunfi  6t  the 
el«v«t«4  tttru<}tur«  th«  «ir«  dl^e  do«n  va^mr  the  mtmei* 
ur«,   to  wMcfe  it  Ift  ftttAoltodi,     th«  «l'«TAt«ii  roMt  at 
LaTii;l«y  «7«nu«  is  tiiiiport^d  hy  «<Mint  of  iron  i^oto  oot 
ia  cciiKsrote,     ?h«  po«ia  f«ot  o«  a  mtiom»  or  oncost  foi,m« 
4«ition*  about  a  foot  an4  «  imlf  abovo  the  oia^iKilIi:. 
Upoa  tw«  sidoo  of  ti3«  p«ot«  aro  iron  «rooo«b«r«  about 
a  foot  apart,  vhi(^  foz^a  a  iciad  of  lattia^  vmrk  or  ia«ld«r* 
«Kt«3CWUas  from  the  foua<lati&$i  to   the   top  of   th«  ^at»«     tho 
pacta  »«r«  sat  ia  tl»s  aiooii&Ik  a«ur  th«  i3»ar  ac^*     tfeo4«B 
axi9ao  anM  ^mr^  attao^ad  to  %hs  Irojs  posta  aa4  to   th^c^a 
aroas  an»  tJai«  e^eotrlo  wlro  waa  attiioli^^  Xi^  nnsm»  or  gpLaaa 
iaaulator»»  aau  was  alw»«t  tan  iaoh9»  fron  tl3>»  poa ta,     l^ba 
airo  «aotiilrt««ii  foe^t  al«v«   Um  mtdtcm&Xk*     Tho  »lra 
vaa  oeT<?r<Ml  \^  a  ifaath«r  i^roof  aosq^iemi*  bttt  w^m  ia  no 
Monaor  i»aalat«4  ao  aa  to  irrotoet  mijrono  (K^ing  in  <joii» 
taet  vith  it*     Zt  oarriad  an  elaotrio  oarrent  of  about 
44C€  Tolta. 


M  tlH»  tiiso  of   tiie  aeoiiii^at  ^laiatiff 
jfaara*  soTon  stonths  mnd  thirtaoa  da/a  oM«  and  on  t^a  avi 
1]IC  •f  April  29,  I91B,  bo  and  aaToral  atlior  hojm  bad  b«<»i 
ftttaadiiig  aa  antartaia«a»t  at  Linooia  Con  tar,  vhiob  vaa 
laaatad  about  tw»  blocka  froa  vbora  he^  lived*     The  ent#r* 
taliwant  aa«  over  about  9s30  o*oiook  aad  b«  etartod  hotto  ia 
OMvaay  vitls  anotb^r  bay,     Wnmrn  thay  rmupa^  tba  inters 
amotion  of  4&th  Ktro«t  and  Xdit^loy  ay»fma»  tbojr  a«»  aona 
bo/a  vith  v^a   tlw?;^  «S7«  aoqttaintOd  pXajring   t«^.     J^Iaintiff 
d«d  bla  aammaion  traro  invit*d  to  Join  %h»  caaa  and  did 
aa«  aad  in  pXagriAC  tbo  K^aio  in  trying  tc   pr«vont  bi>ias 


1 1  t«ai. 


••JC»W    w 


tefte«d*  itXaiatirf  oliislMd  up  the  iron  pQ»%  w^mr  tb» 
«lmitird  railresil  nn4  omi*  in   (»»ntiioi  witii  the  liTe 
«lr«,  «B«  burneii,  f»Ii  to  llk«  ground  au»d  -wttm  ««T«r«l^  ftn<i 

it  »afi  f&u84  t^t  hi«  t«»  teo4c  ii»ir«  hudjr  1mrn«<i,  alse 
th«  B«X«s  ef  hitt  ir««i,  «ad  l»i»  «lmiX  wui  fi«atujr«4  «»  a 
jr««*lt  of  ti^  ffttl.     Hiff  flight  InuKt  «Bui  j^YmotiCMtlXjr  bum««i 
mtt  wad  M»  Idft  teao^  <ii3»ei4erit^l|r  »««rred  e«4  i»|»ttljr«4* 
It  mp&K»stm  %ism%  m,%.  tbe  tia»«  of  Unb  «kO«KL4«mt  plaintiff  ««« 
is  %h»  8th  s;mde»  «ii4  «t  tho  tlaui  of  U»  tx-ial,  aotalMMr, 
1917 «  bn  vso  «(£:oln  la  mc^'&X  Wt  still  in  ih«  ««»•  gr»i^. 
So   9t2ei,9Xaiiit  10  ss^Ut  t^t  ih«  ivn^^^mnl  1»  «piH««Jlvo, 
aor  tJtsat  tiwi  ia«ti^@tieBS  of  %h»  a»i4rt  414  not  otate  tin 
i««  ooirreQtl/,  «ii^  t&#r«  is  ao  <»»n.idt  la  ilui  «Yi4«»9#, 

nao  oitaf»  >io^«Ter,   eoittf^s  (X)   Usat  it  -sAit  not 
olMBtm  t^t  th^r«  «ras  na^  t)«g;Iige«<9«  la  t^  ^iti]it«»eaio«  o»4 
09«i«tioa  of  tii9  elostrio  viro,  ojad  (le)   tlte^t  ia  tli«  smia* 
imioaoe  mad  opmrmlion  of  t]bi»  wlro  tli«  oitjr  wrs  oxoreloiai^ 
«  jSOV«x»»«i»t«i  fua^otioa.   ti»i  ia  imah  ooso  it  io  aot  iiabio 

tmX    t3l«   9^|iig«llOO  of   its   OOTYSntO. 

•i4o«  oo  to  vJuitfeM^r  t&«  ifiiaat«aas9«!  <m4  o^onktioai  of  tJ&«^  ««lJro 
ttador  th«  oiymBn»taao«8  si»wn,   oonotitut^  'adwx  is  Jcaom  a»  «a 
ottraetivo  iimiofineo«  »mi  mmBromn  onooo  aro  oit«d.     Ift  tiw 
vi««  wt  tako  of  tlso  ^»M  «o  tiiiak  this  on^peoettt  is  imoterioi 
mm&  does  not  in  angr  wiqr  ai^  ia  tlwi  oeluti^ii  of  the  setter 
Wfore  no*     tho   dt>ntroilias  q[u«stiea  ioi     did  the  oltjr 
ojcoraieo  that  d«gs^#  of  ctitro  la  tho  e»idAt«n«>noo  &T  tMo 
vlro  that  tho  Xtat  i«^ct»c«  u^oa  it.     ^orooao  lu^   oorp  rattom 
iHadllas  the  dMB^isrouo  mna  doaoXjr  o^oaoy  of  olootriolty  aro 


^i^tmii-  ^o^vw« 


T«tr««f*Y  AK* 


9 


to  ih«  T«y3r  hl(|i»nt  mmkmttr^  of  old  II  and  oairtt* 
A»  »ftl<J  Ijgr  ow*  B^q^r^M*  Cotjxt  in  awaalor  t«   a»g»afttwe3Ba  th 
MS£l£i£  JcfijL*  584C     Ilil.  801s      •ia«otrl«lty  i»  n  uilent, 
4«ftdl^  fi^na  in#ti«nt«noc>«io  f«r««,  a»d  •  i»4ir«oii  «ar  mnigpnigf 
H^mdling  it  1ft  l>ouii(i   to  kaAts  th«  ^mm4,miem  incident  to  its 
WB9  in  «  jm1»li«  •tT««t  or  «tll4igr«  mrnk  i»  h^vmd  t«  (gviMiL 
tt^itatt  ««ai4«ai  ^  «  d«|gr««  of  ^ure  oM»»m6ia«to  vitli 
tiM  «iMig«r  l»eid«ttt  t^  lie  u»««*     iui  th«r<?  i«  gir«?«t  4i&sm 
fUSr  and  )m»R»d  in  th«  «»•  of  elestrieltyt   tJN^r^  aautt  INl 
«  49orr«>»p&is4i8g  ox^firsieo  of  ekill  adtd  e&fm,  for  tH«  j»ur« 
9«««  et  terpiding  in^u^  to  89%6th#r,   to  ooti^tituto  wimt 
th»  X«»  tmrmm  erdljanur^'  £mr«f.     tlM  «Mr«  -met  bo  ocmeMnMnumi* 

21C  11\.  7e,     tlMf  (fU4«6ti»ii,    th«rm^9rn,  is  th«   tn« t?t«t 
eiMie  is  ii^«t^9r  t)i«  oitgr  mLmreistfd  that  44!ier««  of  €»ur«  im 
th«  !«ftltttcis3ao«  of  this  ;iivo  wire  wJiloh  th«  olrounotanooo 
4ma;Ri3A9tdm     T&o  quootioit  of  nogI%4imo«  is  $i9omTmXl^  on*  of 
faoi  to  h^  d#tef«iBOd  b^r  tH«  Jtury*  a»4  02^^  l»«eoa<»e  ono  of 
low  «}}•»  all  r^&ooffin^i*  aia4s  weald  roaoli  th^^  s0n<i^^«l&m 
tlMtt  tk^ro  imo  no  Qoe2.iK;«tio«.      ia  Uto  iaotiejat  oaoo,  oua 
it  1»9  ooid  ti3»t  aU.1  jriNioonAl^lo  aiads  woaJL^  )r<i»ah  tiae   son* 
olusion  tHAt  tl^  oit/  had  «x4irci6«il  ordii^iry  ^jur«  ixafd<»ir   U»« 
olroiaMRtimoost     Vo  thinJe  n^t»  aad  th^r<*fcre  th«?   aooo  im» 
properly  »ul3^iti«4  to  t^  Jttify* 

tH»  ovid^^noe  di»olo»»i^  thitt  »r;mix  l»ejrs  pliiycdi 
Oijrotaad  and  «^^o«i  tlbM»M»  1^9 1»  «uaa«r  th4»  elf'Te.to^  struo^upo 
U^r  amm»  yonyro  Fi'lor  to  the*  oooldomt,     Tl!^r#  wsv»  #©i^wi 
«rri4«ttQ«   thiit  t«Bd<?d   to  ai\ew  that  it  wfio  aot  f«a8ibl«  to 
00  ln»ul«to  tho  wiro  thut  it  we  a4  not  l»o  (i^o«iiEerou«»  Wt 
it  is  9iiit«  oWiOtto  timt  liejro  woolA  olibdl  «pea  th»8«  ^ote, 
and  w«  ooo  so  r«A«oa  «^  thio  d««dly  viro  <sftrrjrix^  44cc 


■K.-i.'iAl- 


:th?f!?:---^-\'?i^   m 


volts  ef  elmoXriaity  9eul4  n«t  kaT«  1l«^ii  vtl«««4  m  little 
tmrtMrnr  tw9m  th«««  pQ*%m  out  9f  the  rftneh  of  \m^»,     Thle 
•iBrriouel/  w)ttl4  a«t  V«  a  4iffi«ult  taelc.     ^Rm  wtftm^Amrut 
mr  lattie*  work,  on  the  iron  poets  «ouia  b«TO  \t9*^  res»fiv«4c 
ami  a  iiiMl»«r  of  eth«r  wnjro  of  aToidlitg  the  d&nK«r  ouggoot 
tliontolToo  «t  99 o«.      s«  thinic  it  ^iMyr  tl»<^r«fi»r«  thAt 
tlio  ^tt^^fttioa  of  n<iglls;«a«3«  mtm  i^rtt^nr  f»ie  mitmiA%x%%Xon 
ly  tile  jttjry. 

So.ooml.     Xi  is  a«ga«4  thtit  tfo^?   <^tjr  in  M&intftla* 
ii^  t^  wire  in  qiio«tio»  i»o«  Motinig  ooiely  la  its  eoYf^m* 
mentol  oapiioitjr.  bgr  Tlrtuo  of  t&«  90li««^  povor*  i*»il  ili**ro- 
foro  tlvtr«  i9  no  liobilitjr.     Whot3i#r  a  oity  io  «otia|[  la 
i%o  ««v«rMKont«a  or  Binioterial  o&paoitar  tfoponde  upcn  tho 
oiMxmotor  of  tk«?  work  in  i^i(^  it  wt»  ^sfg^iod  at  th«  tiao* 
VftAor  tteo  fftots  tfovoXoped  ^  tl^  ovidotteo,  wo  thi^  it   <aenr 
thot  in  the  Banittteimnoo  of   tiae  wiro  la  c|uostida«  tJ^   eity 
nno  oetlac  1»  ite  salniotorial  eaj^oit^,     Doyjae  y«    3ity  o^ 
.SS2i3fig.,  won,  Ito.  2408a,  Appollato   :»urt,  rirot  .;ietr4et; 
/o^ff¥^^<»a  Idk  ii;y.  £l  '-'-y^  ^^^-•-r  2S8  Ul •   494.      In  tHo  Dwryj^to 
•MM  it  v)3io  1^14  th&t  th<^  eitjr  -mm  «9ti;ng   in  its  niniotwr* 
inl  Ofti^eity  and  aot  ex«roi«in^  a  goYerasw^ntel   function 
in  aaint«tlnin^  a  polio*  fire  jOMra  wir«.     Likowloo  in  th« 
Jolaiotgn  meo  it  «a«  >iold  tliat  t^«»   oit^  in  op«ratii!«  an 
nfttffiaebilo  in  ooMMHition  with  its  ^1»Iitt  library  was  aetlag 
in  its  alnietorlal   o^paoity.     T^m^o  autboritioo,  wo  think. 
MTo  controlling  in  Iho  iaotant  oa»«. 

Tho  Jii<%3n«nt  of  the  Cirouit  Jeurt  of  Jook  Cktuatjr 
ia  affin»o4. 


sst  *  84Se« 


,b 


JOBISPB  1»AMAT0,  ft  it;dnor.  Ity 
Andrew  xseuBSftte,  hln  f«%th(>r 
d   n«**t  friend. 


TF, 


Apyellen, 


CJ00r»  OOUWTY, 


2.14  1.4.  642 


Mil,  IfWmixJimJXiiitttm  0»COHWOK  d«liTBr«<i  th« 
opinion  of  th«  oourt* 

.'osftph  lM;uaat©,  "by  hin  father  and  n«xi   friand, 
brou^;>it  suit  R^fiinnt  th«  Jon»uai«riR    yosip^n/  to  ro-jovcr 
dcwuigst  for  p«r«onal   injuries.     7h^r«  ^u.m  a  verrdi^l 
end  jtt4ie»«nt   in  hi«  f«vor  for   '56,500  to   r   «-    -«  ivhiah 
4of«ri.!ont,  pro9«mttee   t,»«iR  appffRl, 

?h«  r«(K)r<l  dieoloupa  th»t  plaintiff  at  th«  tJjao 
•f  the  acei<S<iiit  wftt  •  )»9y  about  »«Yi»n  emd  a  heXf  yf»ani 
old,  fm6  hl8  th«ory  of  the  (Mii»«  irsifl!  tJmt  «t  th«  tlsur  of 
th«-  accident  )i<»  imA  h^pn  platting  marbles  along  the  4»apt 
curb  lln©  of  Federal   str«ot  b«twe«»«  47th  and  48th  ttrects; 
th«t  h»  and  bin   companion  OiatI  ftamnone  ««re  lyiagi  down 
to  r««t  on  tho"  grAsn  plot  b«tv«f?n  th«   ourb  end.  sidewalk, 
«h«n  an  automobile  truck  loitdfto      1th  ooal  bolongin^^  to   th« 
defendant  and  operated  by  one  of  its  aerYants   eante  east 
in  47 tU  street  miu   turned   south  in  yecJeral   street;    that 
th^   truok  ran  south  aoAr  th9  east   curb  line  and  struck 
plaintiff's  right  leg,   injurlns  it  bo   that  a  few  days 


-2- 

therenfter  funputtttion  wmb  ni^3«fpary;    thsit   tli«  dviirvy  ftf 
the  truok  did  not   sound  any  horn  ©r  givf  arsy   signnl,   snd 
that    th#  plaintiff   (Sid   not   b««   th^   truok  until    it    'ac   a 
foot   or  two    frcm  hiia,   wh«»n  it.  was    to«  l»t«  for  hisn   to 
fiT»id  b«irM{  BtruoiE, 

On  th«  other  K^nd  d-^fanflant**   theory  wan   tt^mt 
th«   truck  loadf'ti   '»it>!   ooal   whb  going  oaBt   on  47th  etrti-'t, 
and  Jufet  before  it  reaah«d  Federal    street,    the  plaintiff 
ran  froia  thi?  north  aide  of  47th  street   eouth  from  hfihind 
a  westbound  str^*  f^t   G«r  and   oollidsd  with   the  truck. 

47tn  Btro-^t   efxt«nd»  ««»t  and  weet  r  nd  a   d*  uble 
lin»»  of  street    cnrr   Rre  op<»rnt»fi   in  it.      it   i»   intora^icted 
m%  right  angles  by   ;'ed«ral    t^tr^et,   whirrh  rxtf'niifj   i^orth  and 
south.      In   thp   view  we    takfp  of   the    oane   it  rill    op  t   he 
neoroBary   for  ue    to   ooneider  but   on^    '5Pnt<»ntion  tmulft  by    the 
defendant,  Yl«}    that    th<*  yprdl^t   i«   apninrt   the  )manlf»»Bt 
v«ight  of   th«  -pvldenoe.      The  undisputed   (jvid'm'jr-   is?   t>iat 
the  aooidftnt  occurred  about  l-ialf    pant  tvo   or  three  e'olook 
in   th^  afternoon  on    line   icth  of  April,   1914,    and    that    the 
day  TTRS  bright  and    al«»ar« 

Stella  Farrara,  a  iritneaa  for   the  plaintiff, 
testified  tlriat   ohe  knew  plaintiff;    that   Uxf  acoldont   happened 
about  iialf  past   two   or  t}uee  o'clook  in   Vm-  afternoon;    that 
•he  was   going   to    the   butcher  shop  on  47th  Ptr«»"t   eaet  of 
Federal   etrect;    that   she  was  i%bout  half  a  block  east  of 
federal   atre<^t  on  47th  street,  »hen   she   heard  a  boy   orying 
and   turned  around  and  went   to    thf   corner  of  47th'  sand     . 
Federal   strepte  nnd  eaw  that  plaintiff  was   hurt;    that  he 
vas  near   the   east   ourb  line  of  /ederal    street  between  a 


-3- 

frame  building  wniah  utood  vn    tl^'o    ;.;ornf.r   ana  a  buildint; 
ooaupi«4  h:^  s.  r«^BtaurKnt  najoinlng;    tiiat  a  truok  ef  th« 
dofenfiant   ooj'tpany  atood  at   the  tulXoy  batwaen  47th  •xnd  4ath 
•  tr««tis  on  the  east  i?ia<--   o  r-  Federal   etraet;    that   therr 
were  man  ^th«red  arounsi   th-f  boy  wlio    took  Mm  aorcps   th«f 
etre«t   to   a  bullfUnjg  oi5(3u;ji*>d  by  o   «oXoon  e^n   th»^    eouth- 
w«f-t    aorrt«r  of  Federal   anu  ^Vti-)   stre   tw;    that   h«   lived  \<fith 
bis  j»a3ri»ntB  near   th*  allsy  on   thn  ©art   r?idp  of   -'«ciP-raX 
Btraiit   and  that  ah*  ran      to    call   his  jacthi»>r;    thnt   Vjie 
meth«r  wae  not  at  hone,  and  witn»»p'    then  arant  to  a  igiroofiry 
ator'^  on  49th  and  Federal    atraftta  whrs*  nha  infonaad  hl^ 
raothwr  of  th«  accident;    that  »h©   did  not  pay  rauoh  attention 
to  »ho    piQk«d   th':"  bo;j?   up;    tliat   th«rr>   wftx-'-  a  ^5r#*e*t  mafly 
p#opla  ther^  and   that   ehe  wa«  exoitad. 

Oharla«<<  Jaokaon,  who  imn  r  drivrr  of  an  ash 
wagon,   t«4rtified   ha  oair   tiie  aoqiidant;    Utat   at    that  tiMO 
ha  waa  living  at  40th  and  Fedaral    etroats  and  «ae  working 
fojr   the  Aldrioh  aoal     -Oi-^pany  wheii**  offii>#  wao  at   that   ti^aa 
on  the  w«Bt  Bia^;  of  :  euflral   atrept  "beivvpen  47th  and  iflih 
strflota;    that   thf;T<r>   w«5.f    a  building  ocTupled  hy  a  nwarkat 
on  th«»  eouth^aBt   eornor  of  47th  and  /ederal   strafte,    ■  nd 
aeuth  of   that  a   r<f^rtaurant   in  front  of   which  th^    bo>    ",«b 
Iklaying  and  naar  th*»  nlloy;    that  h«?  «ai»  plaintiff  hafora 
ha  wa«  hurt  playing  in  tho  dirt  n«»pr   tha   eurhatona  ohootiag 
EwrblftB;    that  another  "boy  about  hlr.    siaa  wna  witi\  hlw;    that 
tha  witnaefri  wan  vtan  ung  in  front  of  th«   coal  office  end  waa 
thinking  of  ^oin^  ov^^r   to    th*^  reataursnt   to   gat   something 
to  eat;    that   tht  truck  oama  aaot  on  47th  »tr<>«*t   and  turned 
south  along  the  aaat  ourb  line  and  etruok  the  hoy  who  at 


«4- 

th»,t   tlm«  vntt  lying  0n  hie   etosmeh;    that   just  as   th«  truok 
WAS  about   to    atrtki'   lh«»   boy,  vd.tn©Ba   t«rn»d   hia  hsad  ae  h« 
WAS  ftfraid  the  boy  would  b**  killed;    thot  a  f«i?  minuter  lat«r 
h«  looked  back  nnd  saw  th*"  cien   picking  Xhe  boy  up;    that  then 
hlB  ho&fi   calli^d  him  and  h-"  did  not  ptty  ftny  further  att^fntion; 
that  hp   did  not  know  tK»  bey  or  notice  thP  kind  of  truok  or 
wh«=ithfir  it  WAB  load«d  or  unloadad;    that   thff  accident  occurred 
about  thr<**»  o'clock  in  th<?  aftwrnoon;    that  witn«»SB  had  bf*en 
dftiivering  e<><«.l   f^txn  had  just  drivtn  hin   t«»rc  into    th«?  ^«rda; 
t*»at  thmjte  ^v^r©  two  men  on   vh^   truok  in  front,   but   he  did 
m»X  aee  any  Men  on  the  baok  of  th<F>   truok;    t^i*>t  h<    cii'j  not 
notice  th**   color  of   the   truok;    th&t   th<»  truck  «««  going  at 
an  ©ydinary  gait;    trimt  h'-  din  -not   e»e  it   until   f^ft^r  it 
turned  into  Federtil   «tr«et;    that   th«  boy  waa  lyin<s  on  thp 
ourbetone  when   the  truck  struck  hlia;    that   th<»  boy  iiid  ben 
•hooting  ittarblsaj    that   h«  aft«rw  rds  found  out  the  boy' 8 
tUBMM  and  F.«w  his^   father  who   «iometim00   coraos  to  witness* 
hous«;    that  it  was  a  bright  sunshiny  da^. 

Ma(;gl«  Williams  testified   that   she  ««i  m  Italian 
woaan  sad  hi».d  a  family  and   lived  ni&s.r  plaintiff's  faraily, 
although  »h«  did  not  know  thma  at  th«   tim'*  of  th*?  acoidsnt; 
that  at   th«?   tinjo  of   th«  aooid»=*.nt   she  vmei  nt   th«  w«at  aark^t 
OR  47t3i  etr«et,   near  l?«ti«ral   fitje*»t;    that  when  she  was  eoB<» 
iag  out  of  the  laarket  she  heard  soraaais  and  saw  th<?  bey 
was  injured;    that  he  w^ve   tht^n  neax  the  east  ourb  on  Federal 
street  near  tJ><^   r'^staurant;    tuat  the  men  picked    the*  boy  up 
and  took  hini  aoross  the  street  in  frent  of   ih'^  enloon  on  the 
southwetsst   corner  of  47th  and  Fedeij*al  Rtrefte;    that  after- 
wards   the  men   took   th*^--*  boy  back   to    t.'ip   eaBt   oi^«'  of   the 


street  \«h«r«  h@  lived;    that   th«rA  w&«  a  truck  staiMlilKK  •« 
tii»  ©ftBt  aids  of  F«dtral   »tr««t,   and    there  vaa  «   orovd  of 
fsur  or  fivf  pftopl«   thrre  when  8h»  ftrat   h**ard  of  tJm  acai* 
d«nt. 

J'ohn  LyneK  tc^etlf  i«d  h«  wao  «  stlttmbsr;    thxit  at   thi" 
time  of  th»  Rooidimt  K«  *»•  going  oeuth  on   th<?  went   Rid*  of 
Fod«niUL  etrof^tj    that  he  R«nr  tho  truok  coiaing  up  thtf  hill 
•ant  on  47th  8tr«et  with  m  lead  of  «wal;    th»t  It   turned 
•eutii  along  the  «aat  olde  of  federal  Btrec)t;    that   there 
w«rf   t«(0  m«n  olttine  O'l  ^'*»«  front  or  th«  truok;    thrit  '(vhen 
thrt  truck  turwftd  h«  wa«  "right  on  thp    corner  of  47th     ami 
Yadoral   utroeta;*   that  he  h««rd  aomobody  "holler*  <md   tho 
truok  etoppftd,   th«  driver  ^^ot  off  and  pickod  th«  l»oy  up; 
thAt   thio  iraa  ftn  th«  east  8id<n  oi    Fedoral   Btr«f  t;    that  Torn 
hftd  nef^r  ■•'m  the  bo^-   befor«  but   ne   f»«w  hiisi  «bout  a  year 
aftarwordt;    that   the  truck  vat  a  largf>  yellow  truok  vith 
th«  sign  '*Conaun«r0'*   on  it;    that   thf<   truok  Ptoppfid  about 
two  f««t  from  the  east   ourl)  h«!>adod   viouth. 

Andrew  lteuaato»   th«s  plaintiff •»  father,   t''>  tii'ieti 

that  tha  bay  was  hern  in  flhioajse  tsoveaber  3t ,  19c6, 

Jiitt  Patrice  t<»8tified  h«»  knew  the  l>oy  and  at   the 
tina  of  the  aooident   thf?  boy'o  fanil^   lived  in  th*^  witneaa* 
houee;    that  at  the  tine  of   the  aeoldent   the  witne?;^  wan 
varklBg  in  th^  haaament  when  l^ra.   S'errara  oalleii   iiim; 
that  he  ctma*  out  of  tha  house  and  sav  the  boy  :md   the 
truck  on  the  oast   side  of   th«   street;    that    t'he^    took   the 
boy  over  to   th»»  saloon;    that    the   truck  wa«  on  the  east  sida 
•f  Fadsral   street  near  the  alley;    that  h«  told   the  men  vho 
the  boy  was  and  where  he  llT«d. 


Oarl  SAntionc'*   whc   tbrb   fourteen  yp?>r»  old  at    t>i*» 
tlji«  of  th«  trial,   t- etif iedl   %hn%  h«  wpl»  wit>t  pl&intiff   at 
th«   time  of    ta«  ftooicirnt;    that    th<^>    wpr^^  lying   down  neiyr 
the  o««t  curb  of  Fedwral   Btr»«t,  b«*tw#«-n  47th  »r)C  <:M.h 
«tr«et«;    that   th«y  hnd  ^jp'^n   playing  merltJlnB,    ooning  up  on 
the  east  r1U«  of   'ederal   8tr#f»t  from  48th  Btr^ft}    that 
trh<»n   they  got  mmr  the  re«tt*urant   the^'   Sftt  down;    th?it 
plaintiff* e   l«g«  wer*    out  ov»»r    tbr-    curb   into    th"   ptre#»t; 
tlmt  they  were   tal icing  wxth  «aoh  otimr;    that  "I  heard  a 
ttoiee  like  an  autoiaoblle  oosting  and   I  v'sritohed  ny  leca;" 
that  he  did  not  >jave  time   to  warn  plaintiff;    that   tiie 
truck  eau^ht  plaintiff* e  leg  before  he  aould  warn  him; 
that   the  men  backed  up   ttia   truok  and   pioked  up   th^   boy 
and    took  hlrft  over  in  front  of  thr:   eaXoon;    that  it  was  a 
Coaeumers  loaded  vita  ooal;    that  no   nouncl  of   r.<  horn  or 
warning  itaaa  given  of  the   ap;>ro8ah  of   tiw   truck;    tiiat 
witneer    still   play  a  with  plaintiff;    that   hn  wait   eleven 
yaars  old  at   th<^    tisa^  of    tm  aeoidt^nt;    tvmt  &t  that   tia© 
he  attended  OoXenan  sohool;    that   it  w  vr  n  nir.f^  tiay  but 
he  did  not  fco   to   eohool   that  day,   although  it  vmb  s,  eohool 
day;    that  hiB  tmA  plaintiff's  parents  oooanionally  vieit 
each  other;    that  at   the   tii«»'  of    th<»  aooident    the  wltneea 
vat  in  the  third  or  fourth  grade;    that  he  was  in  achool 
the  (lay  before  stnd  the  day   after   the  aoaicif^nt;    thnt  plain- 
tiff hiid  not  been   on  47th  street  that  afternoon  and   that 
he  waa  not.  knoeked  down  on   Ux*^   ixcuthirest    corner  of  47th 
and  Fodcral  atreete  by   thf'  truok* 

Dr.    I.    S,    Lewis  w»»   o«ll<^u    to   attcrnd   the  bey 
shortly  after   t/i*?  acc^iumt,     -nd    in  going   to   e.nu-    r   the   cjall   he 
notioeu  a  lar^^e  'Victor   truotc  facing   eouth   on   th*»   eaet   eiue 
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•  f  y«cl«riil   •tre'^t  about  B«v<»nty  f«<lt  •©uUi  of  47 th 

•  tr««t;    that  h«  nad«  an  «XftMi, nation  of  lh«>  "boy  tmi 
found  the   8kin  torn  fr^^m  th«  outoldp  of  thf»  >)oy»»  leg, 
running  from  bolow  tnc  kw««   to    tb<«  ankle.      The  bon^» 
wer«"  not  Injured.      Ho  or'i#r«d   th#  boy  tah^n   to  n  )\o«<;)it«il 
and  dr»ssedth«  Tound,  but  &  f«rm  dftys  li^itor   Infection  B«t 
in  K«    that  amputicition  wn»  nfto^esary,     T>i<»  doctor  vaa 

this   faiiiily  phyjsloian  and   tr#&ted   the  >joy  b€):"or*5. 

SOA«  of  tho  ^itnooaoo  for  the  plaintiff   testified 
that  thwy  did  not    nO"  any  boy  rolling  a  hoop  jrcrosiK  47th 
street  at   th<>   mtoroootion  of  >'«der«l   etroot  and  that  plain- 
tiff was   not   injured  nt    that  plaao. 

On  ufiJialf  of   ihr:  d«fi»n«tant»    th«?   ^'videnoe  tond»    to 
show   thiit  thp   truck  in  que «t ion  wai  a  two  and  cn«  half  ton 
truck  aa^  was   loadad  vfith  ba^iB  of   ooal;    t,h«t  it  left  the 
d€fenuaiit*«  yards  at  47th  otro^t  and  Kortaal  avcnu*  f^nc  wao 
S«>iii0  «(a»t  on  47th  otrp^t    to  4748  Oroftn-aood  «v(^nu«»  vfhioh 
ia  about  a  mil«  aaot  or   F<>deral   etra<^t  and  juet   f^euth  of 
47th  otroetj    that   th*^  <irLrer  and  another  man  wer  •  ait  ting 
OB  th**  front  »««t  and  on  th«  rear  four  mfn  w^r**  Bitting  on 
the  ba««  of  ooai.     Fira  of   th'-^we  u^'n   t   atlfled,    the  oth^r 
eno  having  di«d  prior  to   th^   trial,      l£aah  of  thons  awoara 
that  th«»  truck  we«  going  #aot  on  47th  rtraat  in   t)\fi  vaet* 
bound  etre«!t   car  trac3c,  or  ac  on«  of   th«Bi  put  it,  ono  wheel 
betwaen   thf)  rails  and   th«  oth«r  to    the  iiouth;    that  tha 
truek  «R0  i^oing  about  oight  Lilian  an  hour;    that  thf^r-   wan 
an  inolinfi  up   to   Fedftral   otraet  and  Juat  b**forn   thfi  trudic 
raached  tha  wap*t   Pide   of  ..->deral   ©trft-t,  a  wastbound  8tr««9t 
ear  -/a   crooHing  ij'tdaral   street;    t.lAt  plaintiff  ran  ooath 
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»oroB8  47th  Btr«©t  on  the  west  eroeswaJLlc  ju»t  VehintJ  th«> 
Btrrtf,   <vir  t    trundling  n   hoop   jnid    ooll  Idea  witJ-.    th«>   truck, 
eoae  0^   ti'r  ^,'i  t?x*^f '.(^i-   %'■  t-,tifyinc,   tif*  north  front  wheel 
end   »ofa«»  t,h«?   rear  wJicei    atruok   the  >«©y;    ihfit  ate   soon  as 

the  boy  oaiift  in  vi<n»r  from  l»®Mnd  the;   q&t  th«»  driv!?r  of   the 
tmok  trifd  to  «voi4  hiisj  \>y  turning  Rharplj^   to    thf*  f«ouihj 
that    th©  'boyB   X«g  was?   run  oyer  or   ylna»h«d  hy   tJi«  trtlolC} 
that   tho  truQic  w«8  iMi««diately  stopv.;,    th.»  boy  piaktd  up  tnd 
his   Ipg  bandaged  with  a  hanaicerohief ;    that    th*»   boy  was   tftken 
to   th«  Ht«?s>i»  of  the  building  fonntrly  ©ccuilwd  by  a  eaXoon 
rl^ht  ftt  that  corner  (©cuthwtat  oorn*r,  47th  smu   Vedwral 
«trftet»};    thAt  afterward*  wh«m  they  l«!!sm«d  wh#re   th«*  boy 
llred  he  «««  t«k«n  ««Bt  Aoro«n  Federal  atrect   to   hi@  home 
and  the  dootor  eaae  and  OT&prmi  hiai  taken  to  a  hoBpital, 

Leo  Edfiu>nd«,   John  H.   Sherred  and    Ch^rl^e  Glbhard, 
*tioh  %   ntififfid    that  at   th-^   tiw«  ©f    th«»  accid^^nt   th'-'y  rrr«» 
goinj^:  meet   in  47th   street   en  nn  auiotruok  bfflontjin^?;    to   the 
Thomas   Juaaok    Jo.;    that  as  they  a^iiproRohed  Federal    etreet, 
th*?!*'  «r&e  A  weetbouitd  fftre^^t   c.r   In  froi^t  of    thpm;    that  it 
•topped  to  dieehargt  paas^ngert  nnd  nu  it  sttart^^d  up  and 
had  about  r^aehed   tVi©  wtet  orowswalk  of  federal    etreet, 
they   saw  plaintiff  run  behind  th«  etreot    oar  acuith  serocs 
47th  street  and  oollide  with   th*?  north  vheeli?  of  defendant's 
truck;    that   plaintiff     p.8   trundling  a  hoop  at    thf    lime; 
that   the  truck  turned  s>i«rply  to    th^  e   uth  in  an  endeavor 
to  avoid   th«   rjoy;    th??t  an   soon  as   the  boy  was  in^lured  it 
stopped,    the  n^en  got  off  nnd   took  the   V>oy  to   thf   r. teps 
of  the  saloon* 

Willlaia  MO/ers   testified   th-wl.   he  saw  the   aeoldent; 


l-^»ir 


that   h«  w«8  w   t««iBiBt«r   vrcrhitiQ  for  theAldrioh  Ooal    '50, 
at   the   tijn«;    that    t;iie    caipany'i?    oo-a   yard  woe    nn   th«?  w«6t 
eldP   o-T   47th  Ptr<»'?t;   about  raiarf^y   bf^tw«>-?n  47th  and   4at-    ©trceta; 
that  h*?   drov<»  out  of   thjB   coal  yard   to    thf  paet   Rid«»  of 
yedaral   atr^'^wt  and   turned   nort>i   in  that   ptr«<»t;    that  whsn 
h«  waa   about  thirty  f«et   south  of  47th   Btr«ct   d<»fendiant*» 
truek  wan  nalclng  the   turn  frcn  47th  strci't  nround    the  south* 
W«st   oorn*?r   into    ^'ederal    Rt.re«t;    that  }i«   £«a»    Uie  hoy  falling 
Junt   ne  hfi  war    r^truek  b^    th«   truck;    that   the   acold,«nt  happened 
right  ftt  th*»  Bouthw««t   oornor  of  4  7th  and   j?«d«r»l   •tre»t», 

Th«5r«  ytn»   conaiUerahl*^    ocntrovftrey  aa   to  wh*»thor 
th«   ooal  truck  after    tijo  aooiclent  stopp^'u   c-n  the  east  or 
wspt   p:iti»  of  Jedftral    street,   plaintiff's  witnesMes   testify- 
ing to   the  former  and  rriOPt  of    the  d'-fRnd/m  t*«!   witn?  esss 
testifying   to   the   latt«r.      OouOBftl   for  plaintiff,   in  ;%n 
end'aYor  to  di0or<*dit   th«  witn^seps  for   the  defendant* 
point  nut  dieorepanci^K   in  th«ir  t^Btlisony  os    to  -^hnt  part 
of   th^   truGic  struck  thp  Isoy   ana  as   to  wh''" r«  h«  v«a»  when  he 
was  picked  up,   und  th<?  further  faot   tlmt  onf  or   two   of   this 
«*ltnr«s«s  for  the  d«f«ndaBt  t»i8tifi*?d   that   th'     truck  aft^r 
striking  th*?  hoy  proc'^dP'd  to   th«>.   southeast  cornor  of   thp 
int^rnsQtion  or   47t.h  and  Federal    rstr^'ts.      Th«»rf»   is   r.cme 
dieorepanoy  in  the  detailf<,  y«t   th«?>    all   testified   Bub« 
Btantially  the   swue  as   to  «herr>   the  hoy  tmB  injured,  Tis; 
nnnr  the   southwest   isomer  of   the   two   ©traets,      Plaintiff 
did  not   testify.      At   the   tisae  of   thP    injury  h'^   was  about 
••ran  and  a  half  years  old.     There  vers  only  two  vitnessea 
for  the  plaintiff  who    t'stified   they   saw  the  aooi^ient,— 
the  witness  Jaaksoa  >in(i  the  hoy  iiaasons.      J-aolcaon»B  testljuony 
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is not  ymry   Batisfaotory  ana   th9  tanton^  boy  wan  a  playmate 
and  friend  of  the   plaintiff.      If   the  accident  ooourrea  aa 
plaintiff  oonten-ie   it  aid,   it  w«b  a  moet   ffxtraordinary 
©ocurrenc<?.      The  witneanea  for  the  dtf»ndant  in  thri  vital 
partloulaTB,   told  a  atrai^VitforwRrd,   r-'auonii^le  story.     Tha 
thr««?  »itn"!;r,«»B  on  th«  Oueaok  iruolc  wor«  intelligent  ia«»n 
and   entirely  dlaintftrested,      Ocunnei    for  plaintiff  attenpta 
to  explain  away  th^ir  tcstii^ony  >>y   saying   thnt   th'jy  probably 
aav  another  accident,  tut  ve  think   th^   facts  do  not  vj.rrant 
•uoh  an  explanation.      Defendant**  truck  wa«  e;oin<5  oast  on 
47th  etre«t*   the    ;>oint  of  (ifptinstion  being  alscut  a  aile 
•aat  of  Federal   street  nnc  a  few  doors  aouth  of  47th  atrert. 
The  or<iinar3r  oouree  wcul..  be   for  the  truck  to  go   Rtrai^ht 
down  47th  Ptrect,   whleh  thP   wltneuRea  tortify  it  did  after 
the  accident.      Th^re  wns  no  rennon  why  it  ehoulU   turn  doim 
Federal   etree^t  except    tJi«»  one  f.;iv'?n,—    to   avoid   the  boy, 
and  after  he  was  injureii    to  pull  out  of  th«-  way  of    the   traffle 
until   the  boy  war>  taken   care  of.      Therf  ie  no  dispute  that 
after   the  ac^eiUent  th«   truck  was   turned  and    continu'f^u   its 
trip  east  on  47th  street   to    the  plaee  where   the   cohI  was 
to  be  delivered.      The  evid^^noe  all   Siiows    that   the    truck 
was  going  at  n  vi»Ty  mod'^rate  rate  of  speed.     The  tertliaony 
of  all   the  witn-^spi'^c  it?   thnt   ii^iedi  tely  after   the  boy  wna 
Injured  he  w«,8   carried    to   tl«  southwest   corner  of    th*^   Ptreets, 
the  n^iturol   plftfi«  if    the  <l«»f*»n  tant's  rereicn  of  t>ie   acairi^nt 
is  true,  ftrut  an  unusunl    .ilace  if   plaint  iff  *o  version  is 
oorrect.      If   the  boy  vne   injured  on  the   east  aide  of   the 
street  in  front  of   thr   restaurant,   th^rR  io  no  r^aeon  Ti»'hy 
he  should  have   been  carried  aorosR    th*?    street    in  front  of 
a  vacant  building  formerly  occupied  by  a   (SBloon.      The 
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Sftnsoiift  boy   tr:*i!tifi«<i  that   h<»  kn«w  wh«r<»   th«  boy  liir«4» 
wB.tt  rU*hx  by  hX»  side   Htvm   h«  wa«  lnjur«d»   ^axd  y«t  he   eays 
tbi«y  took  him  aoross  tc   th«  oppo«it<»  nldo  of  Ute   street 
«uid  «««y  from  his  homo;   and  whll^  thisi  mitnf^ntt  v»<j  a  /oung 
iMy  and  m&y  hair<>^  boen  frl£ht«so4«  yet  h(^  teotifled  he  etoyod 
flupound   tii<:»r'6  for  ton  or  flftoen  sainutoit. 

The  aooidoAt  «»•  •  a«itt  unfortunate  onn,    jtd 
plaintiff  haft  boen  ooverely  t&nd  pertasnently   injuroa,     Ho 
mo  «  young  boy  s^nd  wo   nan  only  account  for  the  verdict 
Of   tlhe  Jury  on   thp   thoory   thnt   it  wmo   tho  r^trult  of  »yjap»thy 
and  e<»sMM^oion  for  him;   nnd   whil*!:  we  oppredin.to,  of  coura«a 
tho   ffliot  that   th«  boy  wn.o  young  and   offTeroXy  and  permanently 
injurod,  yet  unU»r   th«»  latr,  t>iie   dCR   not  warrant  a  Tf'rdict 
in  hio  favor,  and  aft«ir  n  caroful   oonRid-sratlon  of   all   th<» 
•Tidftnco  in  th«   r<?oord,  we  hwvo  r'^aah'Jd   th^    conclueion   that 
the  vftrdiot  io  a^^ainet  th«'  sianifoot  woight  of    the  evid«*no«« 

tho  ,ju*1ista«nt  of  the  Huporlor  Court  of    Jook   z  ijwty 
to  rovoroed  wltVi  «  finding  ©r  faot, 

BKVKii3.Si>  WITH  A  F1W.DI3IS  CT  FACT, 

yiHDXHa  e?  yAOts 

V«  find  a*  an  ultijnato  fact  tVmt  thi?  plaintiff 
wae   injured  noar   tli«  oouthwORt  oorn«*r  of  47th  and  Fodoral 
otrooto*   (!hioa^,   tmd  that   t,h#»  d«f<»ndnnt   in    !-h«  op»  rfttion  of 
its   trtt(^  waR  (i^ilty  of  no  n«Kllg«»nce, 
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opinion  of  thw   oi^;nrt. 

Murtin  Krauoff  wmi  found  guilt/  of  prftQiieli^ 
nodioin*  and  aur^^wr/  vit,Koat  a  Xio«'n8«  is;  YioXation  of   i,h« 
•  tatute  r«gul«ting  tivs  pxmctic^  of  saeidioin**  an*i  ouri;«ry 
in  Diio  nXa%m,  and  wtait  fin«d  ^IC0« 

H«  fii-nt  oont^nas   th«t   thr?   infcr;:;;fiticn  Ufi'.>'    not 
o>»ftrg<i  «  Tiolfition  of  th»'   etntut«,   in   that  it   is   ind'^finit« 
ond  uno^rtAlnj    tH»t   it    f^h^»yg€^«   tJi*^  (i»?f««nd«int   (1)    did  witheut 
lining  lioenii«U  i»o    to  do   tr«(»t  hiuaaun  nilnonto  im6  {2)   did 
KrMtt  on*  ¥!••  jeorX«y  by  ruiiibin^  end  1»y  lA/ln^;  «a  of  himdit* 
Xt  is   said   ihjit  tfe««  infonoaiion  ooncisto  of  two   eounio;   that 
it  ohturcffd  t)%«  d9f«naant  -with  tr<i»tinc  hiini^n  ailmonta  *vitta»> 
out  etating  what  ailnant,  «hoB«  eljLnant   nnd  w^uit  h<»  did  a« 
cenatitutin^  8u«3*»  trwatRiwnt.*     Wo  iMnk  thin  iej  n  wisAppr*- 
hanaion*     Th»  infommtion  cshisirgaa   that  tha  d^^fewitfflnt,   not 
bainit  lio^ntead  to   traat  huaan  ailsa<"ntf>  without  tho  uca  of 
drtt(sa  and  «it^u)ut  operative  aurgary,   did   traat  ^nuaiui  ail* 
»anta  irithaut  drui^a  ojt  -jodiotnf  or  opc^ratira  murgfiry ,  by 
rubbing  and  laying  on  of  Vw  h-nas?  en  ^i«e  u^rlky*     ^« 
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tiUnk  it   aXioar   xkual    las'   infonaation   (3>mrg(»ii   the   (i«?f«ndnnt 
with  tr««tin|E  SSiatt  i:^orXey  for  human  «ilment«  by  rubl:4n^ 
an4  ia^itiM  on  of  tet.n«l«  wiUitJut  ^t^irtg  licicniv*;^,    isQntt».xy 
to   th«   etatut«,   nmi   XJtMt   th«  inffj: cation  in  not  wubjeot    to 
th«  objection  urt'i;ed» 

Xt  is  ■i*'.xX  urgwd   ltv«t    ihf   tmatiPifint  of  himj^  ail- 
n<mt«  by  m«»n tal   or  eplritunl  a«^«nK  laay  b*"  done  TB'lthsnrl  a 
lioi*niie»  ne    it  its  not  within  th<?  p«ry4«?w  ©f  th©  statute'?; 
that  «•  thp  r'Tidnnoe  fthoirff   th«  «i«f«ndiant  prefenses   to   owr« 
liy  ftpiritufil  ^■nt":^n"t    th»  BtRtutP-  <i<J<^»  not  »pply. 

The  atntut*!'  irhioh  th»  ^«f  #n  iani  ie   entiygoii  with 
l-MTine  irioXotfta  is  an  «ot  "in  r«l.itif?n  to   ths  {rrmoiio«  ©f 
the  «xt  of  ir»atiafi  ttuoaain  ail7ri«»ntB«*     Ormp,   91  It.   a.      aeotlon 
8  of  tint  »ot  fe.rbi4o  tn«  praatiof  o  '  m^oiein*'  ana  eur^'.^py 
Or  any  By«t«m  or  {a«t>ioU  ©r    tr«atini;  huwart  aila'^nts  Tttitlvout 
the  u©«  of  <irugo  or  a«»di-3infi  or  isi'ithout  op^retiV'    aur^ety, 
vitiiout  a  lic^noo.      H«ation  SO  proridcte:      "Any  peri^oa  KimlX 
b«  r«i(eirdfi(i  a«  pr&otieins  K^o^liQinw  or  treating  hun&n  nii* 
ift«nt«  witiiin   ih«  nwanittg  of  tjy,«  snot,  w'm>   ohall  prafeoff 
to   tr««t,  oj»«»r»t»  on,  or  prosorib*  for  «j^y  p)iiyi«iio«il  ailM«»nt, 
or  pby«ioai   ln4«»'y  to,  or  doforgity  of  flmethor.**     It  i«  also 
proTrided  that  aeotlon  2<,  shall,   not  <v;>xly  to   »*th'    tr«iat«aent  of 
th«  oi<dK  or  Buffmrlng  by  ia<mtf^l   or  »pirttufi!l  n-'.^n^  *rit>i«>ut 
th#  ttoo  of  any  4rtie  or  foAtorial  rmmA^w* 

fhe  r«»oord  dl»<}IoiRaB  that  t«o  vonm  izi»9««tor«  mtm. 

ployofil  by   th#   alty  of  Chi<m^e,    :}all#(i  at  th«>  4ef«nt;iant'o 
heuso  in  8hi<»MiE9  anA  fcunci  Iriisa  treating  an  olu     !-:n;    tlmt 
thay  «ot  ther*;  the  <Jef «?ndant*f  wiffl  wiio  wai*  known  ae  lart. 
Voatorgren,   K.n4   on«  of   then  told  hor   that   ehf*  wanted,  a 


*^» 
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r««Aiag«     H-rn.  '^••tergrftii  i{»vi»  h»r  a  rtajtt,  MlA  in  doing 
•0,    toJd   h»r   that   «h«  had  lun^  trouUl»»     Th<»   ln«p';ot«r   told 
h9r  »h«  did  not    tiUnk  s>9e  jiutd   that   tivubl^-,   but  if   Ih'^  r'-adur 
feAd  teld  h*r  »h«  had  atonaoh  tr€ubX«  ahn  laight  h«ll#T^  h«r* 
Ibrt*  Vasiarftjcttn  th^m  atvld  it  dia  aot  malt«  say  dift«T««o« 
whttt  h«y  troubla  »«».»,   tJwat  t)i*!»^  w<?rft  ^'iyinu  tr««iMentii   thmt 
wauld  cur»  h^r;    that  hisr  huBbnnd  iwuld  giT<*  her  th<>   tr«At» 
a«iit   for  OC/}   that   th«:y   th«n  «»&«  out  wh*frA   tHe  dfffvndaat 
«»••  and  th'!'  vitneae  ««•   teld  t.    vtii  novn  and  r«»»etYft  h«r 
iHi,t«     7ha  d«^f«ndant  tken  nianipulst«ti   th**  -^itnf'fe'B  tiatde 
and   ithould«>r«»  for  ten  or  fifta«n  siiitut»-,   put   nie  haad   to   h«r 
•hould«ra  and  liatanad,  nnd   nakad  h«r  if  ah«  did  not  foftl 
batttr;    that  ho  ahargod  and  vaa  ^aid  5C^, 

tlio  doftsnatmi    i--*.  tiiio*-   in  hi?  own  b(*balf   tJmt  ha 
i*  '.led  threugh  the  influonco  of  th«  spirits,— >  ra«»nt«l   nn^ 
■  piritual  h«ali«g  — >   that  h«  laid  en  hio  hnado  ana  n.eJ£«»d 
th*  doitjr  to  ataka   th«  si  ok  porson  vrallj    that  ho  ie«^T«  tho 
tr«nt&t«nt  to  ^iaa  Uorlfiy,     XNrr«nd«mt  w&a  th«n  aakad  it    aha 
had  anjrthiag  the  tmtter  with  hoir.  and  rn^llod  Xh»t  i^iaa 
ttirlay  hr<d  tuld  his  wift,  at   thc^  tima  aha  vaa  giring   th# 
reading,   nhti  htid  atomaah  troubXo. 

It  i>  t>Xi^\i«ii  by  ttm  (ifuffrntiimt  that  1m  diu  not 
troai  ilies  ;iorlay  for  anj»  piiy«i£<al  ailf?.«nt,  baofmaa  aJha 
did  not  in  fact  h«kv«  any  ailsi^t-nt,  aa  oho  t**ptifled  luaiMlf 
ttmt  eh«  nmo  p«rfot»tly  hr;at>»y»   and  olaoct  ha   traatod  no 
tttHan  ailia«»ntfi   th^rtf  ««t»  no  Tiolatioa  of  tho  atatuta.      Thia 
oourt   BAid   in  ^  eo,il*>  t.      camr»   176   111,   App.    fi25  ,      *h<?r*  tlia 
faota  and   t.h«  ar{|;itt!i4"nt  *ejr«  Pubrtartti&lly   th<»  aana  a«  hera  : 


c» 
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•Th«  iitntut«  «vidontIy  >a''if.nr<   to    Include  »n^  person  whe 
ttnd«riak<?ft   to  pr<^«i«sril»«  for  or  treat  ii  pati«nt  fcr  any 
«ilHJ«nt,   r«gfli'(tle«i'?  ©f  tli*  r««l  ©r  fajnet^tf  3!ir«»*?noe  of  thtt 
aAl'-nent,"     We  think  it  w*«  ««t  e  d*f«»»l^  that   tint  inpf^^ctor 
did  not   in  f>»ct  hav«  anjr  hunan  Allia<«rtt,   f©r  t>m  *Yldrm«(t 
•>M>«»  thftt   th«  dftfffndant  prof»«'T*4  te   '•rout  h«r  for  » 
iMBMui  «ilCT<pntt  »nd  thit  1«  ol«*#irly  aov«r<Jd  by  th«  i»t«itut«. 
Ttui  d«f9atfaflt  4i<J  not    mtnti  vlthin  th«  «xo<»9tioii  quotod 
*laoT«  fro«  »«f?tion  ^<-  •   for   tVj  rt?»»on   thist  }»«  an<i«>rto«»k 
to  tr«Rt  th«  iRspnotor  "by  tn«  lagriisg  on  of  hamdii^     Pftoalo  v„^ 

Ijaaasit.  ^^*  i^^.  app.  275. 

Frow  wiii»t  w«  h»ir«  ee.icl  it  !«  aluMtJ"   tliat   th»ro 
«aff  no  orrer  In  th«  r«fuMd  liy  i^ie  ocurt  to  ^It«  Instrnetionc 
8«  9  and  4  aokod  for  by  th<?  def«nd<ii»t» 

The  JuOipac^ni  of  tJrie  Munioli;»«l    :^urt  OJT  Ohioiifd 
it  affiniied. 


n 
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FSCSPLK    €■     '•;{•■    KTATS  OF    ILiJRlCIS, 
B«f«ndant    ijf   :rrf>r. 
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LKO^OLD  GlSflimKXa 


PlAin-^ff  in    "rror. 
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p.   J»HMtU  iijga  Stsmim  0»COI?UCi?  d<s>livprcci   the 
opinion  of  the  oourt. 

2y  t}il«  appeal  plaintiff  in  error,   L«opold 
Ceftterr«icher,   neeJca    to   r«Tere«  an  order  «nt«r«d  Tt>y  the 
Superior  Court  of    Jook   ;)ounty,  adjudf;ing  him  to  he  in  aoih- 
toriipt  of  oourt  and  ordering   that  he  he  oonnitted  to   the 
oounty  Jail  for  a  ptsriod  of  fifteen  days.     The   oontontion 
of  the  people  vfts  thttt   in  a   oiTil   eult  in  vliioh  the  rne* 
pondent  vae  defendant  and  «hich  ime  on  hearing  before   the 
Honorable  c^aear  Heh*»l ,   a  ludge  of  the  Superior  Court  of 
Cook  Ooimty,  a   oflrtain  exhihit  wa«  altered  by  rrspondent 
after  It  had  bern  introduced  in  evidfrsce.      On  the  other 
hand,   the   re«pondent*B  position  tree   that   th'^  alt'^ration  who 
Mi4e  before  the  exhibit  Hae   introduced  in  evid«^nee. 

The  reoord  dieolooes   that  after   the   trial   of   the 
ciTil  ouit,   a  verified  p«*tition  wae  filfrd  by  one  Juliue 
Heeht,  who  w&e  plaintiff  in  that   oa<^e.     The  petition  ayerred 
that   thA  exhibit  had  beon   c)Taneed  b>    th«  r^epondent  after  it 
had  b«»en  introduo«>d   in     evidence.     A  rule  was  ontffired  on 
reopondent  to  9\tovi  eauee  why  he  ehoald  not  be  adjudged  in 
•oatewpt  of   €K)urt«  ana   in   aonpllonoe  with  the  rule,   respon* 
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dent  fllftd  >ii«i  «vorn  an»w«>r  whRiein  h*?  a<mied   tlmt  h«  ha,4 
Alterwd  tiie  •xhlbit  aft'^r  it  wse  introduced   in  pvitlfince; 
•  «t  up  in  d«»tall   th«  ohanise  tStat  he  miiiie  in  the  exhibit 
ama  ayerrtd   that  th«  change  ^ms  made  |>rier  to   th^   ti  •.«  it 
xmn  introcJao*»c:   in  evidcnoe,     AfterwarUe  th#  motion  of   th© 
r«»pc>nd»nt  to  be  di*^aha.r£«d  on  'n.ie  uriBti^fr  wac  d^rsiff<i,   and 
©▼«r  objection,    tha   court  prooer'ti<»d   to   t«.k«  tff>ti?wny, 
Srldfifnop  'ii?  ft   Introduoftii  fey  "both  side^  tending  to     sustain 
th«?ir  re£!p«ctiv©   contentions,   antl  »ft<»r  th«»  hearing  th« 
eourt  adju4g(»<]   th«^  r«apona@nt  guilty  of  thn  oontosq^i  oluurgod 
&n<t  impoM^d  o«ni<»aoe. 

The  respon4«?tit  in  idn  <5,nr.w  r  «©t  up   that    Ihe  nltt»r- 
ii.tlon  in  th«  oxhibit  WRft  smde  "by  him  during  th<^  noon  adjourn* 
■•nt  of  oourt  in  hio  laiiy«r»B  office,   and   thrrr   in  no   oontftn* 
tion  that  it  W!A*  not  mad9  at  that  pla.c@*      Im  th^n^e   QircuRk* 
•tiino«0«  it  is  olf^or  tha.t  Ui«  oontiKBsy^t,  if  any,  le  %rhftt  ie 
dosi^snatod  as  eonatru^stlvo  oonte:^t,  and  the  surorn  anffv^r 
sotting  up   thflt   th*?  eh^inge  wan  laatie  before  the  introduotion 
•f  th«  doeiiKiRRt   in  p'vltt'tn'^^  p*rg;«<i  him  of  oont^^npt,   mo^c  it 
was   orronoou*   to   <»nter   :..nt©    th«  hf^fssring  o'"  eyi'-i«no^,    but   rsB- 
pond^nt  ohouiti  have  b«'«n  dioohar^td  ©n  hi»  anfflw*?r.     |r;eo^le  t^, 
l^<iytnour>  Itl   111,    App.   381;    ««ime   oaso  sxffirmft<X,  S72    ill,   295{ 
£>»hnicg  y.   y<aoplg.     168   111.   IC©;   ^gfto^l*  Xt.  SaiA»  259   III.    238. 

Oowteoi    for  tho  pooplo,  ho^roTer,   contend  that  tho 
•ittttnyt  wao  diroot*  and  that  in  auoh  oaoa  tho  anawor  ilooo 
not  purgo  tho  dof^ndant,  hut  tMt  th«  oourt  ann  iaquiro  into 
tJtto  zaatter.     -ae  think  thia  iet  a  aiasapfrohonaion.     Whore  tho 
aet  oonatitutinit  the  oont«^%  is  oomait  od  in  th^  actual 
yroaoaoe  of  the  oourt  "whil^  sitting  ao  auoh,  or  ao  nutur  thf 
eourt  ao  to   interrupt  iti^*  proe«<9diingo**,  it  ic  Uotsi^njutod  diroot 


X  "JllfljTrt 
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Suah   eont«>fflptB  ar«  pxmia}iabl«  in  a  sunpMry  v«yt  without 
•By  ]^r«Ii»inury  affidavit,  proatiftw  ©r  int«rro«atori*^p,  for 
th«  rcitsoB  that  in  all   euch  ea0«n  th«  fA<3te  oonstituilng 
tlw  contempt  «r«  within  th«  personal  :Knowl«»4e«  of  th« 
oourt,  «o  that  bo  erideno**  i?  nttoesatirj  a«  no  iatruo  ©f 
faot  i»  to  b"*  d«oi4«d,  for  the  oourt  ««ts  on  its  ©wn 
knovle4c«.     Tho  proo««ding  in  the   ln@t«nt   <»Ln«,   bfflng 
•rininal  in  its  nature,  no  iosu«  of  faot  oan  bo  triad. 
>9r  th<^  oourt.      If   the  reapondent     denies  th^  oharga  af^ainot 
him,   it  ip.   aonoluaive  and  he  is   m titled   to  nit  diaot^vBtrg;*. 
On  the  ether  hand  if  he  admita  the  material  faota  to  be 
true,  and  they   oonBtitute  oonteispt,  ptmia^^ent  it  ittS»oaed, 
hut  in     either  o«ae  no  iasue  of  faot  le  or  oan  b^  foiled. 
yeople  ▼.  Seywour^     I*  the  aaawar  ia  falaa,   th«   rpspond?*nt  is 
ouhjeot  tn   indiotment  for  pftrjury,      Ifajce  t«  P«cple«  230  III, 
174,      In  the  inetant  oaae,   thor^ferf*.  it   clearly  ar,;*ear« 
that  the  aiattert  wltioh  ar»3  eet  up  ae   ounetituting  thn   oon. 
teaq^t  were  not  known  to   tht?.  trial  Jade**  hut  lerere  only 
brought  to  hie  Icnowled^e  by  the  petition,  answer  and  eYid«!noo, 
Clearlj  thie  waa  not  ouoh  a  ocntempt  aa  oould  be  proeeeded 
ai^ainat  in  a  eunnary  way,  and  einoe  th<^  aaewer  of  the  rea« 
pondent  purged  hiis  of  th<?   charge,  it  wae  iraproptir  to   take 
teotlttony,  but  he  should  Itave  b<!i>en  discharged  on  hiti  answer* 

The  order  of   tlie  Bu^crior  Oourt  of   look   ::ounty 
ia  reversed. 


n 
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RALPH  S.VlPIEB, 


MZmXS  -S.   PI?53; 
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MM.   yR^:fc:iI)IirO  JUaTI^^  O'COSHOR  d»liT«red   tJM 

©pinion  of   thf.    aourt. 

lailnnie  TS,  j?lp«r  »u«d  out  a  writ  of  «rror  to  rftv«r«« 
ft  d««r««?  of*  thn  Clroult  Court  ©f  Cook  County.       To   th«  writ 
of  «rror  the  defttnomnt  in  error  tew   filed  «  pl«a  of  rnleeso 
of  erroro.      A  r^^plicwition  vf.'iii  fil««(i  to  which  d<»ff»n<iant  in 
•rror  has  intRrpooed  a  dejAurrer.     Th«  roplioaticn  does  not 
trave»r««  any  of  the  nAtt«»r»  KOt  up  in  th«?  pi««,      Th«  caco 
will    th<»r#!for<»  }i«t  ecn«id*»r«d  us  if  th«  pi  *a  hnd  br^n  d<"Teurr«d 
**»•      yyaP3  1a.  Off.   194   ill.    287. 

Thp   r'-^iijord  dieclofceR    th«t   en  Sovtmiber  lO,   1917, 
Halph  S.   :-»ip€r,  d»*f«ndant  in  ©rror,   o"btain«c!  a  a«or«'-   of 
UiforoP  against  his  wife  iilnnie  ^5,   i'iper,   plaintiff  in  error, 
on  tb»  i::round  of  wilifikl    desertion,  snd  by  th<»  same  d«*eri»e 
plaintiff  in  error's   erose^MIl,  wher<Pby  »he  prayed   for  a 
dearee  awarding  hor  8«parat«  maintenance;,  *«,«  dXsuxieneti  for 
iwant  of   equity*      The  decree   further  proTideu   thrtt    cief^ndant 
in  error  ps.y   to   plaintiff   in  error  |li3  per  we«!k  as  alimony 
until   the  sum  of  ^19cc   hwd  v>p.-    nnia,   and  oXrvo   solioitor*« 
fees.      Afterwarda  on   tii>  '    'ntiff  in  error  prraycd 
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fQr  and  vtts  allowed  an  App«»nl   tc    this   oovArt  upon  filln;;  a 
bond   In   th«  bubs  of  $gOO  within  50  any*   'snti   a   oertif icsat* 
of  evitl«n;5«*  witnln  60  doys.      Thi*  bonJ  whk  fift»rv«rds  filf^d 
and  apDrcvftd.      ??o    ',wrtif icatw  of  «'Vid#jno«^   v.-ib   fil<?tJi.      <n 
the  4th  day  of    'aroh,    1918,    th«   parti •'f'^    «»nt«red    into   a 
«tltt«n     agrooment  whloh  is  sot  up   in  thft  pl«a.      It  r<teltefl 
th«  dftcrep  and  prooeedln^js  in   tn«  tlivorcf'   nuit,    tog^thwr 
with  thfl    t)ray®r  and  allo^fmnof    of  an  ap*i«al,    ?ina    tlvf*  ^-iTing 
of   th«  bond  by  plaintiff    in  error  with  the  National   Surety 
Ooraipany  an   surety;    that  no    cnrtifio»t«  of  ♦»videnao  was  pre- 
ooatod;    that  plaintiff   in   error  d<»Rir<?d   to   abamion   th«  pros** 
eution  of  her  apprml  or  any   writ  of  arror  from   the  d^creR 
and  had   detormined    to   alloj?   tht*  uocrff'   to    becoKie  final  and 
'binding     u  >on  the  parti^ts.      The  «gre«f4n«nt  provided  that  in 
consideration  of  »avin|;  plaintiff  in   <»rror   thff   #»xpenff«»  of 
perfecting  her  ap-^w^l  or  tfik,ing  the   ■f.a^©  to   thip   eourt, 
and  having  th«  app<r>al  diKtiioscd  for  tht  purpoKO  cf  rolf»aBing 
all  obligation  on  th«  apc>«al  bond;    vn<i   fnr   the  further  purposo 
of  enabling  plaintiff  in  prior   to    r'»c<^iv»  from   the  TfationaX 
Suvoty  Ctoinpany   th«  raonoy  which  ahf?   had  drpoaited  with  it  a« 
an  induoffiAent  to    the   aurety    oocapany   to   «ign   th«»  l>ond;    r^nd  in 
further   oonBid!»ration  of  her  abandoning  hipr  rij'.ht   ic   pro8«cute 
an  appeal  or  writ  of  error  to    reverse   th«'   deere*,   dafondant 
In  error  rflnaBod   all    intpreot   in  th<9  appeal   bond, 

l^laintiff  in  error  oont«mdr   that    thio  agreement 
was  without  oonsidf»ration»   and    th*^»refor<»  ineffectual   to   pre- 
vent  h«r  fro«  seeking   tv   r'  veree   the>  decree  by  writ  of  error. 
By  virtue  of   the  exeouticn  of  thl«  a^reenont  plaintiff  in  error 
rcocived  baeic  frow  the  ITRtionaX  Surety    Company   the  .loney  r,he 
iMd  d««p«ftited  wit*  it*     This  was   oortainly  oom*»   oons id-ration 
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aoTinft  to   hf*r.      On  th«  eth(?r  hand  thR  d«f«ndftftt  lis  error  r«o 
leased  any   alais  he  might  hare  for  eoart  aoBie»  f^leh  the 
bond  vas  {{iven  to  tteoure.      It  la   therefore  apparent  that 
^plaintiff  in  error* s  ecntcTition  that   the  agr(*«^ent  wmm  iritl»» 
emt  eonsid'tratiQii  aaiOMt  he  naintaiaed.      Plaintiff  in  error* 
hsvenrer,   furt^r  enntende   that   tim  appeal  heiMl  was  aimpljr 
a  eost  head  fer  the  benefit  of  the  people  and  eould  not 
aoerue  ie   the  def«M^ant  in  error;    that  the  or^tsr  allowing 
the  aippeal  was  upon  eondition  that  plaintiff  in  error  file 
a  head  "for  ooate"  and   th&t  thir>  mrans   ooste  which  would 
aeerue  to   the  sheriff  aad  other  effieera.     Thifs*  of  oourae* 
ia  a  ai $^ppr ehena  ion.     The  head  in  express  tersfi  rune  to   the 
defexj^UMit  in  error,  aad  vhile  the  plea  designated  It  a  head 
for  ooeta,   this  is  the  oaaaaon  tern  ue«?i)   ererj'   4ny  in  our 
trial   oourta  where  only  a  n«ainc>l  hoad  i«  required  to   ootst 
the   tsonte  of  the  part/  d<?fendine  the  appeal.      llanif<?Btlya 
nobody  \mt  plaiatiff  in  error  oeuld  ever  aaiataia  a  salt  oa 
the  bond* 

It  te  also  eon tended   that  this  being  a  auit  for 
diroree  ao  ooate  eould  be  taxed  ai^ainat  the  plaintiff  ia  error* 
for   the  reaaoa   that  in  a  diYoroe  procef'dinfi  a  wife  can  obt&ia 
as  erd^r  oa  the  hual^nd  for  the  paynent  or  ooats  and  alimon^yr. 
Siaoe  the  passage  «f  the  «Married  fMHUft*8  Aet"   there  is  no 
reaaca  whgr  costs  should  not  be  awarded  against  her  in  this 
eoujrt.      iluegrave  W,    Mus^TraYS.   54   111,    187, 

Forthermore,   ths  plea  sets  up  that  after  the  entry 
•f  the  deeree,  defendant  in  error  paid  to  plaiatiff  in  error  a 
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number  of  the   inet«XIraentei  oi    th«  tJkXim>ny,  ^gregatlng 
$981  •  an«i   that   the  ftama  wsa  »ooepte<i  by  h«»r.      w»    think 
It  olear  thnt  undor  th<»ti«  oiroiJizajBtAnoca  plaintiff  in 
error   cannot   »e<"k    to    havw   t.>i<»  d'^crfi's  r^^v^reed.      Where 
a  party  acoepte  Ijencfitc  of  a  deorae  he  cannot  afttr- 
vartla  preaeoute  error  to  r«?verBe  it.      It  opi^ratr-a  as  an 
aatoppel  ana  na^   bp  treated  aa  a  relaaae  of  arrora. 
^o,r»in,  T,»    iuhouipi.   76   111,   246. 

It   followo   from  what  wa  have  aaid   that    the 
4eiaurrer  to    tin?  replitmtion  jaust  T3f»  euetained,   an<i   the 
*rit  of  «»ri'or  UiiuiiisiBed, 


(' 


t   -   ia693 


F''T%  M.   HOFyi^A!?,    for  u««  f  f 

CMIO^C  OilAV?ia*   CO., 

\ 


ji'lrwintif f fin  i^rrer. 


f«>?n<ifllit«  In  Terror. 


m  OHiaAac. 


^  214I.A.  643 

VR.    wane?"  TAtLOH  dflPlivftrtti   th^-  opini<-^n  of   the 


oourt. 


A  Jud|;:«ii«nt  hftYln^  bft^n  obtained  l>y  ihfi  Chlongt 
8r«T«l  Sompan;^  on  BoT«mb9r  10«   ISC^i,  againttt  ?r««4«ri <tk 
8«  Faradia,  an  (»xeeuticn  war   iscued  Andi  oc^rt«,in  pftreonal 
property  ta  *»n  th"  .*•  under  fi"Oi.i    the  hou»«  wh«i«  ^rederlok 
S.   ir'aratli*   f*nU  iiin   wife,    the  defendant,    Jennie  S.   Paradis, 
liY«<i  ft»  huel3!^nu    md  .vif^^.      dlalminit  that   th«  p«rr^onaI   pre* 
p«rty  li«long«<i   i^    hf»r  »h«  r<»plfTi«d  th*?  property  and  in 
doing  to  »h«  «x«oat9d,   tcgothe'r  i»ith   t'le  oth»r  defsnciantg 
Banker*'    Surety  Coaq^any*  a  rnj!>l«Tia  bond   in  the  p«naX   aim 
of  :^1SOO,(^0.      Cn«  of   the   conditiont  of   the  hooA  ima   that, 
if  Eine  a]!K>uici  proadcuta  h«r  euit  to   f<-ffeot  ond  pay  all 
ooeta   and  dtanHnf^it ,    it   rtoald    th*»n  be  Yoid.      Oubf»aQU«ntly , 
on  October  11,   19C9,  on  iuoti-on  of    tUp   t!«»fipnURnt ,    thf>  r«- 
plCTin  suit  v«6  diemisead  for  want  of  proeaoutlon,    md  a 
writ  of  rotor  no   hgbpndo   ord'-r*-*  .'    ieeund   for   th«»   r^txirn  of 
the  property   rei>l«»vi»d. 

On   June  27,   1911,   th*   vilaintiff  brought  wit  in 
tho  aunioi{>al   court  upt>n  th^^  r«>plrrin  bond,  alleging  In 
its  atatanant  of   cjiaiA  that   tha  defandant,   Jennia  i>,   Faradis, 
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had  fall«d  to  proa«out«  h«p  replevin  suit   to    effect  or  to 
BMko  return  of  tn«  property,   »nd   eXftlnins  as  dnmi^tu  $600. CO 
•I  thfl  value  of  ihm  property,  1'194,75  int«»r«'et,  '.JS.f'O  coats 
ABd  S176.0C  atternffy'a   fi»««,  makinf:  In  nil  $97a.75. 

On  August  1,   1911   t.n^  ii'^f»n4sn%t   J*»nnle  3,  Pnradis, 
filed  an  affidayit  of  m<»rit8  and  on  January  B,  1912 »  an 
iua«nd«d  affldoTlt  of  m«rlt».      She  thnr^'ln  »«tB  up  ae  a  d»» 
f«nft«  thi\t  prior  to  and  at  the  time  of  the  levy  of  th»  axa- 
auticn  iK«3u«d  on  tH«  Judisn^nt  against  h«r  hualjand,  nnd  at   the 
tim*«   the  rei'jleTin  auit  traa   ooR{m«no«td,   ths  pwraenal  proi^erty 
taken  under   the  rwplavin  writ  bwlonged  to  h<?r,  and  that  aha 
•wfto   th<»  eolft  and  exaluBiT*?  owner*   thereof  and  wn©  in  her 
*aoIe  and  exoluBlve   ,>oeeeeeion*   and,    therefor*,   wrongfully 
taicen  fr«M  her  po8t»®oi;aon|   anni  thi!.>t  in  the  replevin  suit   the 
merits  of  the   otxnn  nsid  the  queetion  of  th»^  title  to    thf  pro- 
perty werr  not  deteraiAned, 

The  oauae  waa   tried  befor«^  a  Jury  and  they  lurcught 
in  a  Yerdiot  finding  the  imount  of  th«  debt   t©   be  |18G0,OC, 
and  aaseaBin^  the  jilaintiff ♦  f?  damajgee  at  ^SP.CC,      Jud^ont 
wna   «ntc^.v«i?<i    thereon. 

The  chiaf  «tue«*tion  in  the   <se.Be  ie  whether,   at  the 
tim*»  the  exeoution  w?ar  levied,    thr   ij«fpndftnt,    .Tf^nnie  a,   Paradia, 
poaaeajsad,   and  waa    the  owner  of,    the  personal  jaroperty   taken 
under   the  execution  an'i   set   forth   in  extejctso   in   th«  replevin 
l»ond.      The  property,   t-i<"  ownerBhip  n.nc.   titl.^    to    viiath  wcr  in 
eontroveray,  ie  ae  follows; 

One  Kimhall   plnno,   Btool     nu    ooverlct,  one  rug, 
one  eettee,   four  ^rlor   oii&irs,   one  rooker,    five   pio- 
turea,    t»?fO   vaaew,   ont>  aantel    clooiis:,   on^   flo'WQr  holder, 
four  lao«»  curtaina,   one  jardinera,   on*?  fire  log  find 
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>iun<ir«<l   ^in-:    fiftj^    'bri;kt?,    c.rif   pnrXor   lamp,    nn*^     orrir 
c>)iftir,   nix  ?iatur*»»,   one   c«-nt*»r   iftblt?,   t\»o   roek«r«, 
enfi  rug,   tev^n  fancif   pillows,    thr#f;  pi0or>«  brio-n-brftc, 
one  pair   tap«»try   curtainB,   on*?   ccuch,   one    sirpi. ^;ex,   en*- 
rookcr,    thr»<»  ro<3k«sri»,    ^'i^jht  pieturc^e,  orvf   center   tohlc, 
•  nw  fShiffofii«*r ,  on©  iron  bed  stnd  l)«rfld.lng(  on*»  l?idi0B 
writing'    i^^isk,    four  piiir  Xno^   ourtainis,   one   '.'?}iAte   iron 
>»»d   nnd   bidding,   on**  o»k  droeR'^r,   onf  oak   ohiffcni^r, 
un«  newing  Jtuo  :inf>,    pn«»  upbolfit«r«ci    ;:itiair,  en^  rug, 
two  pictures*   hall  mhI   st^ir  tiu.rpe%^t   one   ■fitat^  ^n&melm 
«(i  bed  and  b«d4ine,   on«^  upholetert.Hi    c2bair,   on>«  oak 
cir«»K«r,on«  Of«k  wno}\  tfitand,   on«   esfiull   rug,   b#d-room 
o«irp«t«,   «ifeiht  picturv^,  vri  tlWl«  oornur  a'miT,  on« 
ohair,   onp  rug,   two   jvpe,  r  crnai.^nts,  on-::   iitirwlreU  and 
fifty  pieo<^B    orookery,    fii'ty   yi<"Ofie  gla«fiwsr«,    two   Uo»- 
•n  knives  nn'i  forks,   on^  do«en  spoonB,   o«Lk   sitjoboard, 
one  weathered  oak   n     binritlon  ©idebo»«rd,   on^  dining 
room  tiftbie,   six  dining  roow  c>v.irs,    t-wo   SKiall   rugs, 
on     lot  tsblf  lin^n,   four  pertlers,   nvui   three   ooueh 
00Tri?rs, 


The  judgment  against  her  husWnci,  Frederick    4, 
F«radiB,  up<jn  which  the   r-xecution  v-*%   Issued  was  bas«»d  on 
two  proKtiweory  notre,  one  dated  Dao«si%«^r  17,  19' 3,   for 
$0GC«OC,  payable  six  taonths  aft*»r  date,    tlie  other  dated 
Deeembar  29,  1913,   for  ^SCC.OO,  payable  on  d^^&nd. 

The  Uefentiant,    Jennie  S,    Pa^radis,   viixt   the  only 
witness    called    to    t<»Ptlfy  ae    to    tiu>   <. -ascription,    pooeesBlon 
and  ewnernhlp  o^  the  pereonal  property,      H«»r  t<jHtixaony  is 
to    the  effeel   that  she  and  Frederick  B.   i'aradir;   ■4<»'re 
isarried  at  Burlington,  Vt,    in  1890,   nnu   o«tii<?  to   unioago 
to   live  in  1392;    tJiat   shortly  after  ooming  t©   Chicago 
certain  perBonnl  pro}«"rty,   eoneiBting  of  bedding,   table 
linen,   rugs,   uiotur  i%  brie-a'-brao,   silverware,   kniveo, 
forks  nnd   spoons,   etc.,  was?   8<»nt   to  her  as  property  given 
te   hf»r  and   ooialng  froia  her  father's    ''Rtatej    that   in   the 
•arap  yftnr  ehe  rp-o^'ived  i 500, CO  in  money  fr©*d  h^r  fn. therms 
estate;    that   she  used   f^bout  #40C. OC  of   that  money   to   buy 
furniture   nnd    that   th-^n   ehe  and   her  husband   went    to    houRs- 


Mt  .o»niX 


a'*x9riJfll 
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kMyiag   in  Austin,  -^hf^ire'  tmn  took  all  h«rr  oth«r  furnitur*?!; 
that  at   that  titm  her  huabflini  waft   <jbi<»f  f^ngln^wr  of   t.h« 
ChlcR/;?©  Terminal  itiiilro»d,    namitis  •«   ualary  of  about  v5,COC»00 
a  y^ajr;    that*   ev^r/  !«ionth,   hrr  hunband  gave  her  differ«nt 
ftuBUi   to   pay    thr    oou»«hf>ld   expen«<>B;    that   h^  gave  Her   e<?/ tain 
Bum«  cf   moTiR/  with  which  chf*  bo  ;^Ht   i'urnitttre,    j^aidi   houB»» 
hold  «xp«>n6««  funii  bought  anything  Rh«?  thc^ht  th<%^  ntfcdAU; 
that  of   the   furniture  in   th«  hoa©**,    hcm©  of  it   oarsa  from  her 
hem«   in  the   /i«.«t  tutd  e(Mi«  »li«  bought  and  paid  far  out  of 
tha  Kioii^/  that  h«r  hunband  gav«  her;    that   th<»  laat  i^rtielas 
aha  bo  4{i;ht   that  went   into   th«^  Jiouae  n^rf  obtain«»d   in  19('0$ 
tkat  all  that  eh«  purahRned  w«b  obtain*»d  b«twa«^n  1S92  nnd 
l9oC;    tlwt     .<?r  huBbana  purnhaaad  no  part  of   ta*^  pro;.i*^rty; 
th/it   f-hp  "'\)0!i<;ht  nil  of  tha  furniture*  &nd  "paid  for  it"; 
that  at   on*-   tL^an*,  h^r  huebnnd,   in  addition   to    e'arainu  $a, 000,00 
a  year,  had  a  foundry  )iUHln«>ae  vMch  laet<*d  for  about  two 
yeara,  up  tc   19C3,  wh«n   th*^  foundry  burned  down;    that  whila 
h»  oonduotad    ibr   foundry  buainfras  aha  aaad   to  gat  fror?  hi» 
1150. 00  and  aomatiOMis  ^260  a  month,   mm  prior  to   that  tint* 
h«  Via*  been  in  the  halit  of  giving  har  |10€,00  a  month;    that 
aha  pnid  for  hou««h»ld  fixpena^te,  aeoording  to   h«!r  bent   r«« 
oollaotien*  $50,  OC  a  month;    t)u>.t  from  th'^   tima  aha   ooi!)»ano«d 
keeping  houea  up  to  19(  0»   aha  received  aomatitta  #100«^  and 
aeaatima  ^XZ&»OQ  a  uionth  froxi  h^v  uueband;    that  aha  "had 
different  auma  of  mon**/  ^ivisry  jaonth,   either  tuora  or  IrBB* 
in  axoena  of  what  aha  wan  paying   for  h*;uB<»)iold  expenK'^s;    that 
all   the  houaaheld  furniture  and  furnlehin^R   thnt  ^8«^re>  in  the 
houaa  are  eet  forth  in  the  affidavit  of  replevin  and  th«^  re- 
plevin writ;    thflit  8in<"i«»  Ui^  replavin  Ruit  ws-a  b«^an  ahe  and 
her  luiaband  have  aapam  ted « 


Ql 
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7Svl.dicno«  Vfui  •ff®r«9cJ   on  liChalf  of   the  plaintiff 
to    th«  «ff«^ot  thttt   th«»  l«f;al   B^^rvioe©  r«m^ior«(i  in  th«  re» 
9X«7in  suit  wer«?  reavonaVly  *©rth  fro«  $18C,00  t«   :ii:iOt, oo; 
that  two  days  time  «»•   spe^nt  in  the  prffparation  of   Ui«   cac* 
for  trial;    that  thr«»  pleas  w«r(»  filed  and   that   it  whi 
reaeonably  worth  925*00  to  prepare  th«  pleas  that  w<^re  filed; 
that   the  replevin  suit  «ae   aiemlftB«p>a  v^ltii'ut   trial. 

As   etated  by   ooimepl    for   the  plaintiff,   the  intre- 
duotion  in  evidence  of   the  replerin  bond,   the'  r<?plevin  writ 
and   the  af  fidaTit  of  repleyin  and   «via«?nae   that   the  repleyln 
Buit  waa  diemieaeu  for  want  of  proeeeution,  and  a  irrit  of 
retor^o   hf.l>md^  awarded  and  ineued  made  out  a   Drita^  ^afi» 
ease  ♦entitling   htia  to   r»^ooT©r  thp  yalur    of   th**  property* 
Ke^llem^  Y.    >ioyden„|   126    III,    37B.      The   t^ueption  now  arie^s, 
was   that  P^riim^  ^a oig^   nf^ise     veroom*.        We  mr^  of    the  opinion 
Ihat  it  *a0»     jUltottan  y.   Arthe.  223  Fed.    5c7.      the  record 
showB   tJuit    thT'^  W!=;s  presented  to   the  jury  on  behalf  of  the 
plaintiff,    the  affiaaYit  of    the   defendant  in  whiah  she 
etated,  under  oath,    that  ehe  wao   th?  owner  of,   anu   entitled 
to   {)oeBeBBion  of  all   the  prop<?rty  in  question;    th«?  unoontra^ 
dicteU  teatiiaony  Of  tho  def««ndaat  h«rself  that   the  bo. tree 
of  all  her  property  w»«,  firet,    th»    gift  of  part  from  her 
father* B  estate;   seoond,  part  purohaeed  hy  #400, CO,  whioh 
money  she  reaeiYed  fro»  her  father* e  eetote;   anO   thlrdi*  part 
purchased  toy  atoney  glYen  to   h<f?r  by  her  Viusbrmd,     As   to  per- 
sonal property  r*to«'iYed  frosi  her  father's  eEt.<»t*  and  bought 
with  money  from  her  father's   eptaf*,    th«*   *?vidvn  ^*    Juetifies 
no   eontroYffrey,      It  sliows   thjst  it  wns   in  her  posBeeaiSn  and 
tms  hers  absolutely.      Ceuneel  for   t>ie  plaintiff   clain,   howerer. 


thiat  as   to    tne  part  purntiaaeti  with  jaont*^  tUT^-n   to   her  hy 
hmr  hu0bn.nd,   it  ic  not    suf f Ici^ntly  •hewn  ttmt    t.h^  ;.;uney 
uaed   in  mxvicir^  Buch  purchanes  traa  an  out  anu   out  ,  ift   to 
her,     Ther*>  it?  nothln^j  goini;  to   ftfioi*,  however,   that  at 
th«»  time   thp  furnitur*?  was  boi^ht  har  hu«bnnci  van  in<ifi"l>tf»d 
to  anyon**.      At   that  ti  :*«   he  wa«  i;!   rf?t3»-ipt  of  «  y«ry  fair 
Inocdae  foi    a  famJLly  of   two.      Although  th^  plaintiff  made 
out  a  pr^ima   f?.  ^i»?   OB.»-e  1^'^f  or^   thf   defondani  teetifiadf  vhan, 
hotv<^T«r,  Bhe  took  the  etimd  nr.u,  without  contradict  ion, 
t#>Rtifiecl    thRt   thi»  projerty  bena/a*^  httrn  b/  reason  Of  a 
gift  of  piart  from  h«r  father,    and   t/ie  purohae«  of  part 
with  tBon«y  roc^'-ivod  from  hi^r  father,  and  a  part   purohaaect 
with  "aoney  giYffn  to  h«»r  by  h^r  husband,   «h«'  overofisne   th« 
plRiintiff'B    cift»^«  and   at  I«R«t,   woe    rntitl^d    to   inr^   th<» 
«Yidf»noa  go   to  thtt  Jury.     That  was  done  and  tn<?y  fo^inti  for 
har,  ^n<i  w«  ara  not  now  juetifiea,  with  t>»e  «vid(Rn'!*>  br»for« 
ue  ae  it  is  pr(»0«mt«d  In  the  r<»oord,   in  undoing   iM«'ir  ver« 
dlot,      ThPf^  was  not  only  «»Yid(?no«   tending  tr   prove    that   Bh« 
was  boIp  own^r  and  pcastsrad  of  sll   tha  property,   but  w« 
think  as   long  ns  no   part  or  ht^r  <»vidfnr!'    was   oontradictad, 
it  was  obviouBly  enough  to   prove  both  her  ownarship  and 
pssasssion.      Counssei    for    thf?  plaintiff  has  disouseed  th<5 
avldenoe  qulta  alaborataly,  but  as   long  aa   th*?r«  ia     cuffi- 
oisnt  evidence   to  preoluds  ua  from  concluding   thrat   the  ver- 
dict is  faanlf-Btly  a^sainst    thp  wslght  of    the   «vid«»nca,  w« 
nust  allow  it  to  stand.      *fhnt  her  t^etimoay  aaant  when  ftha 
stated   she  received  taoney  frc-si  her  husband   that   she  iMught 
and  paid  for  furniture  out  of  money  h^-r  huebaiid  gave  hwr, 
was    for   the  jury  to   ooneifffr,   alanc  "^th  all   th*?  other 
evidfinc*?,      ThPie  ie  eosae  discussion  in  the  briefs   in  r^^Tard 
to   the  effi-ct  of  th*»   introduction  in  eYid«?nc«»  by  the  plain* 
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tiff  of  the  afflduYit  in  r«>j3l«vi,n  -f^iiioh  h-nd  b^en  executeii 
Vy   the  defendant .      But,   as   thp  plaintiff   introduced  it 
without  quAlifioation,   tnt  def c  n<ittnt  was   entitled   to  iv^v*? 
fell  its   oont«ntB   os>nni<i<»rrtd,   vjo  matt^'r  In  whjst  way    thpy 
night  hear  upon  th*?  isr^uet?   involT«d;    one  of  whioh  xt-.b 
th*  OM'n**rahip  of  Ih^  p,rop«?rty.      Sllnii^pff  v.^  nrun^r.  X74   Hi. 
661,      '.Yigmor«  on  l!vid«no«,   Tol.   3  p,    i»Q42;    Pf;rdqn  y,^  %in«,   23 
ill.    52;i, 

As  to   thr-  •Tl den  <5'f.'   ©ortoerning  attorn«»y'a  fe*:®;    th© 
Jury  were  justified   in  dct^^rmining  from  th«   eYld«nc«  that 
was  offer»U,   what    the^^  werf?   worth;    t\w.j   w^'re  not  bound   to 
aoQopt    thf^  opinicn  of  th«  witnaee  iiooc;    t^*'^^    w^r*'  '«ntli, lo,; 
to   Ufiff   th-^ir  own  Judgxn«>nt.      ffeiph  j^  l .und'?^ ,   12    111,    Apj>,    i>39. 

binding  no  material    tsTx-or  in  the   rcoord,    the  Jufignient 
Is  affirsaed. 
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scurt. 


liX*   iieVtZaS  fAn.€H  d«IiT«^r«>d   tm  opinion  of   tlM 


Tblft   ift   ^n  action  on    the:   f^is©  brow^^ht  )*y   t>w» 
irtlaintiff ,   J4ii3«ii  J,    JJarty,   tt^;ainet  th*  defendant*  for 
poriioaal  4njuri«)«  r«s»Builiag  froa  falling  off,  or  bftlng 
thurem  off,  on<v  of   th#  Uftf«>nd«nt*»  oare*     A  Yerdiet  nnd 
J|ikd|pft«at  in  th«  s«£n  of  «>2,CCC'.00  tmo  rt^eoTored  hy   thm 
plaintiff.     Thie  appf^fjJif'   inktin  th«T#»from. 

Th?  d«QlMr»tioa  sonoioto  of   three  counts.     Th« 
flrot   oouai  sh«rgeo   t>mt.  ©n  ^un«  X6,   1914,   the  plaintiff 
vliiltt  «  j>a«fi«n^«r  on  n  B<;ut1tbouii4  o«r  .''ind  in  th^  exevcis^o 
of  <Su«  CfltrO  ?ind  eautlon  for  hio  per^ontil   snf^t/  an4  vhllo 
ttpea  tlt«  roAT  plAtfem  ia  th«  ciet  of  entwrins  ^^^  l*<i9r 
•f  the  oojr,  defendant  **«©   caroleooly,  a«glii,if«»ily  aad  wrong* 
folljr  taoved,  op(>r&t(^a,   J«>ric«d  anci  swayed  8tt.i(d   ear  ao  to 
e^uso  th«  plaintiff  at  a   ;>olnt  »  short  4ictAnc^,    tovlt; 
oa«  ble«)c  ocuth  of  th^   inti^rsoction  of  Archor  avonuo  tsith 
•&id  Eodsio  «.v«nu«,   to   fj%U.fr«n  ti:i«  mumi  th^ai  luid  tliero 
anu   tb«<!r«by  gr«*tly  and  t>i»moni>ntIjr  injuring  him,"     ThA 
««>?oad  oount  otergoo   that  def«>Tid&nto  negligently  op«r«t«4 
tiM  ftor  ui>on  "shieh  th«  plaintiff  w&o  ridias  ^irbilo  the  rAilR 


o 


il|M»n  whieh  th«  enld   oar  waiR  \tfin&  ep^ftimtWl,  m«  »t&r-^nmid^ 

w«»rp  in  s  w«ak,   insecure*   un««f«  snd  4an^«rou8   f>rmdition, 
and  »o   that  •Aid  trsisks  w^^re  cut  of  «ligm»ent  and  so  that 
•aid  Joints  of  thm  said  rails  v«r«  ««ak  h.rt<X  lt»$K«  and  other* 
wi»«  in  fi  d«f«»atiT«  »nd  «lans^eroa«   condition. *     Tntt   tiiird  s^uni 
is  te   X.)a»  mwm»  affaei  as   t&e  sa<30&4« 

Yh«  aeoident  eoeurr*^  abojt  t«4$nty  iitlMtis  |muK; 
one  in  th©  momifig  on  Juaa  16,  i9i4.     The  plaintiff  iHtardnd  th« 
luut  at  ATQJier  aTarma  and  f.«dxi«  t@  i^a  south  to  Qbio^^  Lavn. 
On  th«  «Y«aine  of  June  IS,   1914,   h«>  TiaiteiJ  oaa  Ani»  eianety 
at  5200  South  Ashland  nT^nue.      lie  left  h«r  heu£:«  betiir««n 
■UldaKiglii  ai«d  half  jmst  t««!lT«,      Wf  «alJc»4   to  Artshnr  a»d 
AftUlaad  airentt«  and  bofurdc^  a  csr  th«.t  r«ii«  eeattrs^et  en 
Aroh«r  ay«nu«  ta  Kadata,     Wlien  th©   ear  r<pae3s«d  r«'Jxia,  Ids 
l^et  off  and  w«it«<^  for  a  southboaad  K<?dale  car.     After  vs.it-* 
iag  tan  er   fifteen  lainut^R  he  l5eard#d  a  ear  on  thft  north- 
iraat  corner  of  Aro>w»r  and  fcdsia  aTatiua.     It  wjss  a  large 
elaotris  ear,   i^nd   no   on«  «»i8e,   but   Maoelf,  get  i-n  at    that 
plaea  a«<i    tin*.      Ho  4paTe  hia   tranefar  to   the   !3r/nd»ot©r,   »ho 
was  stajnding  oa  th«*  "baok  plntfom  of   the  oar,     TH«  car  «t»rt«d 
ooath  mi4  eivsrtly  aftarwarde  the  plaintiff  fell   m-  «r;B   iwtovn 
off  th«  oar. 


The  oar  WM  of  ih«  pm^  »a  ^<:>u  pntar  t^po,  altout 
•0  foot  long*      Th«  woat  aid?    of  th?   r«ar   i:>latf«ria  ^nB  opi?n 
and  furniahad  an  axit  frow,   and  «?itraao*!  to   thw    -Ifttform. 
Thare  wae   an  iren  rod  nt    th*?   out»i4*'  od^^o  ef    thte  plRtfoRsi 
imlt  *«^  batwoaa  the  rear  «nd  ef   tb«  "body  of   tSs®  Cfir  »nd 
tfeo  pmrt  vHioh  dividod  the  platfojfw  froa  tho  body  of  ih« 
oar;   it  extruded  froa  th*  |»latfera  or  floor  to   tha  roof 
of  the  car,     A  horizontal  iron  railing  axtendad  aaat  froia 
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th<!?  \ii>jek   nt  rod  and  o-arTfta  nroanu   to    rj^-:  h@tiy  of  th«?   onr« 
Thnt  f»ot«   »M>Tr«Y«r,   in  cli»;mt«d  b^   th<    pl«inti.f^'.       "h« 

railing^   >iow''V«r»  wh^n  in  ^enltien,   m*p^.r»t^4   thp   -jcit 

door 
(door  frouj   tri**  «ntr»n.'T£/«n»j  diyici^d   th«>  pletform  into 

two  jictrts,      thv   9Qiiiauotor  etoed  In  %h<ff  e|»aoii  «)!H>lOft«d  by 

th*»   (3urT»d  »«il  «"i<S  Wfi»  n«»ftjr   th«*  «ixlt  <Joor  of  th«  ohX", 

Th«r«  W'>r^  but  fimr  pmreonu  on  th<»  ««t;    tit*  plaintiff; 

Ooadufftor  H^irk;   th«  ;40tormitn«  H«in3c0«k«;  ami  a.  p««R«nig«ra 

arouoh.     Aft«>r  th«    'X«in%iff  ftXl  frott  tiMi  «mr  mnd  -tmrn  ia» 

Jur^d,   h«^  ^if&w  jpioJeed  up  9n4  put  on   th«  «ii!.y  aitct  t>»k«ii  to 

63r<l  Ptrp***  amt    th^M*  to   ft   <icator'»   offi«>«»      For  iicka^   ti«»« 

aft«fr  ^«  «mtt  piQX^tl  up,    h«  e«SM«4  lo  b«  unoo{9t09lou«f,   1>ut 

w«(8  abl«   to  giY*  the  elO'3t»r  his  iiaiae,      Fro^u   t'nf<;   aoator*8 

ofrioft  h«  mkii  put  into  an  KubulHna^  a«i4i  t«JKAt-i  to  ;:t.   B«''jrnn.rd'» 

BttspltAl*     7h«  ah4«r  Injury  vhloh  .h«f  •ui'f<»r«(l  «a«  a  fri»otui>«4 

9«lTis«      la  Addition  to   thitt,   hoTfuftttf   hi»  h«(ad  <%nd  on<>'  of 

hlB  •hoai«J«r»  wtr*?  lnjur«4.      In  »rd»r  t«    ner»  for  t.h"  fyfi^ctari^ 

pftlYitf    it  «»•  put  in  A  oast;    th»t  n^'nuiinKd  <.'»  th**  full   ticMi 

ha  vat  in  th«  hospital  «rhi<$h  «rae  l»«?>i«i»<:n  fiv#  and  aix  wt^^ka* 

Var  tUren  or  four  «««ka  aft«>r  l«aTins  thf*  liots   Ital   h«  ««■  eii 

orutehaa  andi  after  that  walker  »ith  a   «a«"^   fvft  four  cr  five 

««»k».     At   tH«'   time  ef  th<?  ao«3i4«>nt   h^-  «»»  •arnini;  43,  cc; 

a  diiir  workings  ^oi"  '<^"'  a4TQrti»in«$  ^am^mnyi   pvi^^r  to    th«t   tima 

i%K  h*(a   a'orkisti   for  «ior«»  than  twelva  ytftre   for    th«?    '^uaaak  ji»opla. 

Ma  wat  a  prfeotiaaX  atfin  paint«»r«     After  tm  ■•».  ^^olt-oint  h#  did 

aat  t»tart  t«  work  until   th«»  aarly  part  af  ksr^h,  1915.     lit 

than  atartad   to   tell   cigara  and  tobaooo,  %nd  tttan  in  Jun«« 

1915,  h<»  want  into  tha  wdrartiainfi  aign  paintinK  buaiaaaa 

and  k«pt  a  paint  elorc  b>    }Umself, 
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It  4»  tii«?   theory  ©f  t)»e  plaintiff  t>*at  aft*r 
atajoding  on   tHi>  plntfora  fer  a  short  %i»»  ana  after  stert* 
Ing  t©  walk   in  tJiroaj;h  th«*  rejtr  door^   that  i»   th«    exit 
fre«  the  r«Rr  platfona,    :-.nd  Just  «8  lie  was  »bcut   to   @te;{» 
into   tiv<»  «noI&s«d  part  of  the  o»r,   th?  ear  luroh«a   sriXh 
AH  uottsiml  ftwajr  and  Im  was  thrown  eff. 

It  Is   thfi!  theory  ef  t>i«  ci«>f«B#ttiii«  tliett  thi;     > 
•Ti<i«iic»  «sta1»li9lMi8   th&t  th«  plaintiff  trste  »et  o<%u&e(i  to 
fsll  frori  tJw  «»»  liy  a  aeglig«nt  Jf*rk  ©r  svnyiayg  of  tm* 
ear;    tJrtat  th«  onr  -w^b  a©t  ft«gli|t^ntly  eper*.ted  over  rails 
iiS'J  tr»^is   tMt  wpr-?^  defeetiv«,   but  tJmt  th«  plaintiff  fell 
fr^H  the  eso*  smd  wrs  irtjur<»4  whilf   intoxioisit<»d. 

The  eirid*<ncft  of  t^o  plsftiatiff  is  to   t^^  t^-ffeat 
timt  itft«>r  bOArdiiig  th^  e&jr  h/^  stayo<l  o«  the  rosr  plstforai 
a  short  ti««,   smoking;    t>Bat  he   th«»n  etartod  to  g?e  into 
the  roar  body  of  tn«  oar  and  wm^kk  in  throagM  th«  rosr  door, 
thfct  ie  the  oxit  fro»  tho  mnr  pl&tfom;    that  juot  as  ho 
Wft«  steat  to  step  into  the  e?ur,   "it  gave  a  lurch  aa«i  ua» 
usual  siwiy*  and  Ho  va.8  throtm  off;    th«t  «t  tisst  tiw*   the 
ooatiuetor  »a«  in  th»  isody  of  tho  o^ur  wh<?^r^  ho  had  goso 
juet  ?feft«r  taking  plftintiff 's   tra.n»f<»r;    tlmt  whow  ho  got 
on  th«  ^latfor»  the  r^llin^  thsst  protoete   th*?  BJOt©r?aaa» 
oround  th»»  control l«>^r,   Isslinot  hmmn  ohsn^o4  OT«r;    %imt  ho 
loanod  up  n^inst  it;    t>ia.t  vlios  tho  oar  goYO  a  luroh  he 
foil  right  ©ff  on  his  right  oido;    th«t  it  h^pp(»»«cl  a  ooui^lo 
of  bloolco  south  of  Aroh^r  stYonuo  on  Itedsio;   that  he  nmm 
fftmiliar  with  tho  taraok  in  t>mt  neighborhood,  having  travol- 
«4  oY«r  it  lor  soao  tia»o;    that  h«  im.tl  oheo]rro4  tho  rails  oa 
th«  Kedaie  i^vftnue  tracks  hoforo  hie  sLeoi4«^nt;    that   thoy  ^ere 
"Rort  of  wsToy,   no  jaigtmont  there*;    that  th*»r«  ir«5re  placos 
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wh«jp«  tft«  jeints  ■mnrm  opttn  froia  a  quarte-r  ©f    txn  inch  U>  Ml 
ino)i;   thAt  th^re  v»o  »  Io«s«n«»f$  in  tho  Joints;    t^mt  *in 
croeglnc;  ov«r  tk«n  Um  obt  iveuld  lx»an4  tip  ftiid  dewa*  nnti  inngr; 
tliat  *ihe  netion  of  th^  street  e;s.ret  In  ^kms  V9«t  tlM  ralltn 
w««  vometMafi;  of  thi^t  n«iur$,   tt]i  mn^  down,  swuylBC  t«n<i   th«n 
alBO   sideways** i    tlist   U»«   oar  mni^9d  tr&m  teidf   to   aiUe  "to 
Ui«  «xi<»nt  at  varloue  tl»«8   that  you  i^uld  l^«  Jo»tl«d  ojicl 
]»u»h««l  froja  on«  side   t«   thfe  other*;    ttet  th«  ^o^tetrapis 
wooXd  tnnjr  ««  matah  ttmt   th«^  would  hit  the  «i«tliaft« 

€n   th«  euVJeet  of  intoxieatiea  t2w  «videa»e«  «f   th« 
plaintiff  is=   to   %!»»  «ff«ot  timt  he  4id  not  driak  anjrtMnc 
iBtoxi eating  on  th«  aight  of  ih«  »««id«i9t;    that  h«  Mil  tMJk:«ii 
ih«  pXed^«  a^at  r^hrietxuui  or  H«v  ir«{ir«  and   that  from  timt 
tl»€  up  to   th^  tiei«  of  th#  r^<;oid{»»t  ho  had  drunk  &&mm  li««tjr 
•ttO«  in  A  wMle,     Wk«n  »»kea  if  tlic  re^aon  h«  took  tho  pl€Hi£« 
ir»«  iMoause  Jb«  wae  a  drinking  tmn  h«  said  *no  not  cxAotly  t^t*' 

Tlui  eTi4«ao«  ttf  the  witn^efe   Anna  01ft»<Qr,  vhea  .fertjr 
vieit«d  i)i«  Right  prior   to   the  «9ciU(?nt,   is  to    the  «!ff«et 
Itaikt  K^Mi  mat  «itli  Ma  froa  3s30  usttil   t««ntjr  or  thirty  Minutes 
pftftt   t««lY«;    th^t  sh«  livod  At  3Snd  and  A«hIeinri«Y«ftia«;    tbftt 
Asrtas  t)^  t>iEi»  ah«  wax  with.  hi»  oa  t^  night  of  th€>  aoeid^ai 
]|«  did  wax  ihB9tv«  ai^tMag  intoxioatiinK  to  drink  in  hftr  tiMWSMngrs 
ito&t  tbi»r#  inui  nothing  ft^at  hij%  to   indioate  to  her  titnt  M 
kftd  te«n  drinking  or  was  intoxio&twd  wiM«  Im  «rbmi  to   her 
teu««  th»t  night.     Ott  tlM  iit3^j<$ot  of  th«  rttaaiag  of  tH«  f>dfti« 
iiY«itte  otroet  ear*  iih«  testified   that  «h«  tr«T«l«d  ov«!r  tiMtt 
about  overy   two  vssks;   iiuit  8k«  dld*nt  pny  «ay  ationtioa  t« 
tM  mils  but  site  notie^d   in  pnrtioular  tHe  Jar  of  the  ear 
from  one  eids  to   %h«  ot}H>r«      Furth<»r,    she  teetlfif^d,   •!   tcnov 
if  /«u  did  ast  hsvs  hold  sf  tlte  strap  or  ssat  you  euro  would 
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fall    down.*     Tn«  «»Tick»«ncc  of  on«    mtth^'  ^m»  timt   th«  rails 
«er«  r»t  t'j  aXi^Bsumt  a«vi   ilmt   t>-»<r»  aittion  of  th---  ears'* 

The  only  oocurrenss**  ^wlts^iHI  «kI.I*4  Vy  th«j  plaintiff 
«as  hlBiDclf.      Cn  %«>jftlf  of   the  4«f#ad«tnt«    ttar«»«  ©e«mrr«ne« 
witnf»es»*»e  ««r<»   cfilllc^dl;    th«  H*Dt«rtaitii,    th^   sx>adu«tor  imti  th« 
PA»e0r)gf«r,  <Irou«h.      Th**  fl-vid^^no^  c ''  th»  latter,  whs?  at  thm 
tiift*  of  ih«  trlitil  «*-.«  a.  puWlc  *n3efOtint«fit,    i*'   to    th'^  effect 
tteit  9tt  til*  oight  in  qa#etlon  h«  ^ot  en  tH»  0^;^r  at  '^iith  iMid 
Z^«dsi«;    timt  h^  »ft%  ©«  th«   east   »id«  ©f  tH*»   ujtr  *rigiit  at 
tlw  d««r*  on  the  SAat  that   r»in«s  Xftni?,t>H?i«i«  witii  fch«  car 
fttolng  th4»  »Xsl«  of  th0  o&r;    t)mt  lHiO  «oul<l  8e«>  out  o»   th« 
^lotfona  fro«i  "»l»«r«^  h«  »»t;    that  thoro  w<?rc  ao  ©taer  pa»-» 
»oii^«*r8  on   th«*   ears    that   ho  oaw   lh«   plaintiff  g«?t  on  nt 
Axoh^r  «Y«nu«  And  l^aAd  a  trmiof(»r  io  the  coR<iaotor;    that 
tho  i>lalntlff  oteod   on   tn*»  baok  ^tstfora;    that   th^rt>  was 
»  railing  on  t,u«  ^isi^tfons  aTt>vm4  tin?   ni>«4urttor;   t^t  tho 
plaintiff  wao  en  tho  Oi»|W»siie  »i4«  of  th*^  railing  from  tfeo 
eoedaotor;    t>mt  th®  oondla^tor  o»8  in8id«  t>i<»  rRili:i^  noact 
%•  ill*  %»47  ®f   ^H«*  o*^^3r;    th»t  >H»,   th«  ^tn«of ,    couX^  «o«?  ni« 
f«00;    %im%  hP^  stood    th^r**  ^hile   th*>    !~r  wotit   from  an^   to    two 
blocks;    tK»t  \h*i  car  wn»  g'v'ittg  at  »  »orB»ftl  rot«  of  f!pi«f?d; 
t>»t  '♦too  ap9«ar«d  1»  »<?»  tc  'b*'  Intoxlcstod;*    thnt  Kft^^r  th«? 
9&r  li»4  spn«  oboat  «  blook  "ho  eudiiionljr  fell  OT^r  bjeoinFordo 
©ttt  of   tho  4Mur  into   tho  atr*» fj    that   thore  4i4  not  opp««r 
to  1»«  aflgrthlng  ts»»tettal   la  th^o  runnli^  Of  th«   <snri    that  Iftt 
did  not  notlo«  oay  usoottal** lurch,  or  Jork,  or  Vuap  or  iftmN> 
thing  of  t.^io  kind.*     In  oroos  oouuRinAixon  Ho  «tot«4  tt^t  tho 
first   thing  al»out  hia  that  auido  hin  thi^  tho  pL»intiff  «n« 
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latoxjlo».t9cl  warn  %h«  iK*millar  l«iok  of  M«  fmvm  and  osr^s; 
thftt  *h«  «^p€i«jr«u  latoxieiiLt<^4";    that   **he  «««£ti«<i  to  1>«  tttaaii* 
lag  th«r9  on  tb«  r««r  pIn>tfor»  is  a  rAth«>r  1>«E8aiA].«d  ^tatt^**; 
that  h9  did  not  stiig|E«ir;    that  ih*"   r^ar  imA  not  g  ins  from  on«i 
Bid*  to   th«  other  fior  olji  «md  down  |»*,rtlcul*3;riy;    that   "it 
^rooo^'dsd  at  an  ordinal^  ratft,    ferwsard  waf^   the  pnlji'  aistioisi* 
COing  alitttt  d  to  10  «il«t  an  hour. 

tlM»   «»irl*len<jr»  of  ^^ulrk,    thr    nrmUactor,   ift   w    the 
aff««t   thJ!«t   tHt^   mil   on   tH*»  back  #Aii  of    th«»  car  wna  In  Ite 
pTopmr  ;>o:sitiott  taeui  ditiA^d   tiie   entremc^  d^csor  fr^ss  t-*'   «xit 
door;    tJwt  h«,  hisssslf,    0^^  south  &f   thp   >:«rl%ental  bar 
and  wa«  faolsg  aerth;    tlaafc    th«»  plaintiff  Rft«r  hi»  got  on 
atood  th»r«  on  thf  oth^r  eid*  of   Uu»  tMiriec^ntal  "bar  f&sitig 
aeutliS    *^**   ^   ^^'^  *Q^*  ^^  *>"**  oth'«»r  ^aseang^^r  on  ihti  ear; 
that  the  traek  was  perfaotly  etradght  and  was  all  right 
tjtor«;    that  aathiag  was  wrong  tirlth  it;   that   tH«  ear  did 
not  «eh%l«  arauad  froat  one  side  to   tn«»  oth^r;    tr^at  i%  ^n» 
goiac  ahout  S  Ail«*e  an  hovir;    that  when  th«*  plsiatlff  gat  on 
th«  €»r  at  Ar«^4«r  aY<?nu«  *h«  looKadi  to  »•  lilta  that  h«  had  heea 
drinkiag,  under  the  influaam?  of  liqoar,  Jjitt^t  «&   i  k^^v  he 
vaa  drinking.      X  knew  th«»  tm.n  was  drinking*;    that  about  9O0 
fadt  fraia  Archer  orenua  ha  kealad  over  «»nd  fell  ri^ht  off 
into  the  »tre«t;   %h&%  hn  diim*t  »ta4!g«»r;    tVvftt  mh^n  he  fell 
•ff  ha,   ths  etndttdtor,  v&n  on  tn@  l»aek  platform  facing  him. 
leokiiig  right  at  hlia;    that  "h*  Juot  flop^ad  right  over  nnd 
f«il  out*;    that  th*?  oar  was  &>ine,  along  hatwcas  7  und  8 
allege  an  }u>ur  in  f.  r«g:ul!i^r  way;    that  a«  90oa  aa  h«  fall 
off  h«»  £«▼•  th«  «ffl«rgenqy  b«ll  and   th€»  oar  o topped;    that 
th«  rails  ^Tf*  omocth  oil    thft  way  oat  frow  22»d   to   63rd 
Ktr««i, 


n     I  a.'   T;    ^i■'■^^   y-lU 


i.B 


TlM  •vid«!«i««  mf  th0  a&t^rvmn,  H«salce«ke,   in   to 

tl»»   fiTfent   th«t  the  ftocldt^t  h«pp^n<»4  About  lj53  i**.     U; 
the  -ensather  was  good;    that    ttw   lni»t  stop  v««  nor'th  of  AroYmr 
«T«nu«;    tJmt  hl«  run  was  fron  23n«S   to  63rd  Btr»**t;    thnt 
•t   tJ)^   time  of    thts  A«cid«at  he  «a«  go  ins  A^'^t  3  m11<»«  an 
}M9ur;    that   "thft  o«;ir  wae  not  wobMli^  aroitB4  froM  aid*  to 

•  l<i«  but  is^lng  Btr«i«cht  en  wh<m  h«  got  tiM  mmmvQ«aoy  bell;" 
thfit   th«ri«  mie   oa*  pttar.«n«;:Ar  ©n   the   <jnr  bt^sld«B    tho  pli^in* 
tiff;    that  h(»  nnd   th*»   coneu'Stor  took   th**   pi  Bin  tiff   to    th« 
(to«itor*(<  offio*    a<jro»if   t>*«  street  on  63rd  etre-ft  w»»t  of 
£:d4«i«;    th«t   they  w«r«  in  tr..?   doctor*©  of  fie?*  with  him  about 
twftnti'  aiaut«»@;    that  h*  ««■»  htm  on  Ajreher  before  h©  took 

tlio  o«r;    thftt  befor«»  h«  got  en  ihi^  ear  "he  looked   to  ae  tlaeiugh 
lik«  if  hp  h(*d  sc»flf  li<?uor  in  niw**;    that  irh«n  li«  etopp^d  th* 
•ar  at  Ar«jh«r  anu  r.ed«ie   tc  let  hl»  get  en,  h«,   th«  plain- 
tiff,  *iKKU  not  etan<iing  like  s  wan  that  waa  porfectly  pobftr"; 
that  *h«  was   stnndln^   thou/rb  1  ik"   if   h-*  hnd  mtm^  drink   in 
hlw",  was  IE  tagger  tnf:  a  littl«  bit;    "ho  im«  not  jurt  «?x?:*otly 

•  t«gg<?riiuj,   falling,  but  h*»  ^sjked  nnd  look>^  !    thou/r^i  Xiic» 
if  h<?  was  under   the  infla^nco  of  pom-c  Mquor*;    th&t  wh?>n 
]|«  h«lp«d   csirry  hi«  up  to   tha  4k>otor*i<  offio?  h«  ne  tited 
th«  odor  of  liquor  ftbout  him. 


Tho  «rTrld«?n?5*'  of  Viatorson,   foriMMM  for   t.h'*  str^ot 

ear  oiasiiwany,   iR  to    tiip   <?ff«!3t   tfuit   the   trAOke  in  i:«d»i« 

aT€»ntt«  fros  Aroher  »v<?n««»  south   te   63rd  Btr«»f*t   ^lu  been 

in 
put  in/l9l€,   after  «  a«««r  haa  b*»<?n  «)n«truatea   in   thnt 

street;    that   aftfr   Ih*"  ■«w«tr  if&e  laid  th^y   put   in  orue>:t«'d 

ntone  t©    a   thJlcknear  of  ?ib<»nt  3  in«n«<?  «nd   th«?n   nn   in«h  of 

linaatone  aor^^^ning  ana    then  rolled  it   a-ith  a  steaw  roller; 

that  oak  ti»s   obo^it  two    fe^^t  n^nrt    >tP>r^  Istid  on   top  of   th«» 


OrSn 


i*m.t 


no    9Af 


-9- 

Xi  w«9   fill^ti  up  ^with  «»*UAkie4   fetoa®  tfi    a  level   of   t,h«  top 
•f  tlM  rail  and  rolled  in  «it:ka  a  st««ni  r«ll«T;    ib»X  on  top 
•f  tb«  tl««  ««>re  laia  7  ln@h  flax^Qd  rails  S5  11»6.    to  thf 
jiur4;    t»«t  thftjr  *<»r«?  faotomMil  to  the   tl-^e  urxth  si  Itracse;   thist 
the  «iurfao«  of  t"«  Qrueh«^4  Btoa«  and   th^  fin«  stcrj^'^  ^as   brought 
.istiout  lr»«l  with  th*  to^  of  the  reiil;    that  th-n  wafs  don«  !>«• 
t«««»  th*  traoiw  antJ   *»3!;t*»«l»d  aboat  18  Inahftt?  outRide  of  the 
tmek  on  ftaoh  aide;    that  the  trsdk»  fro^  ATG^tor  Avonut^  to  63rd 
Ktro«t  vf^v   straV.ht;    that  *i.hf-r'^  wse  no  wobbling  frew»  ttido 
to  ei«J«  en   tm^se   traoko,    ther^    qoulOa't  feo,*     Tfeo  jury 
brought  in  «  verdict  ia  the  aum  ttf  #S,C©O.Ge  i»  fnror  of  th« 
plftintlff  «nd  ujion  that  jad^oni  wsms  «luly   eTJt**r«?d.      Thlo  ftppoatl 
i«   t©,lt^n  t)ft«r«fri>«, 

▲  earofttl   eortsiuerKtioa  of  th«  evi4«>nor  ftuggonto 
Okt  Ofie«  th»t  th«  iiXalatlff  la^s  tiot  tshewii  that  he  6x«r* 
oi«o4  9u^h  !3»re  as   th''   nituation  h»  «a»  in,  on  thft  pX«.tfom 
of  th©  ear,  r^quirpd.     Math  y*  q,  q*.  H^,  ,■>,».  243  ill,   114. 
It  mM  not  negli4(on3(^   ttj   Rtrn's  ea   the   platferw  or  to   start 
frea  tH«  platfora  to  go  lato  tho  ^sr  thr©iigh  th«s   entrane© 
door.      It  is;    %hr  thoor^r  of   th«  plaintiff,  howovor,   thnt  th© 
ooeillatlon  of  tb«  mur  threw  his  into  th^  8tr««t  cr   oaueed 
idm  U»  fall.     The  erid^^nc;  of   th«  ploiatiff  ro  to   tho  oon- 
dition  of  the  troeke  and   th»^  osaillntion  of   th«»  oar,   sll^htljr 
oorro%ortttod  %>/  wita<>««c«  Qltmtay  ^^ad  a^ttrn^,  ie  imoh  laoro 
than  set  off  hy   th»  evidenoo  of  Orouch,   tJ«  pttoooi^er,  Vietoroon, 
t^  forOHan,  tind   that  of   the  motorsei^in  »nd  conductor.     Victonson 
•tiid  that  th«   troioko  wer®  otruiight}    that  th«r*'  wao  »©   "wobbling*; 
tuaA  Crottoh,    that   the  running  ABd  aoving  of   th«  oajr  viio  nonuil* 


As    to   th»  •sMlition  ttf   t~m  2?l«lntiff  At   the 
k*  WM  ea  thf!  ^}lat/ctr»,    c:rou<}h«    tm    9&a@ci^«x>,  and    thi$    cunh> 
dudior.  both  of  whOM  »«rr  n«?ar  th<»  i^laxntif  f  jftt  the   ti«« 
h«  fell,  imd  th«  notorMan  wiie  ciaw  hia  sfi  t>u«  »tre-et  befer«! 
iM  got  OB  Ih®  r»«ir,  ftIL  p.ay  h«  ap?«»3T*^d   to  b«^=  intoxl<mted 
ftad  thff  enly  denial   is  th»t  of  th^  plaintiff  hlasclf,     Ml»« 
aiaBflQT  isa4  jwt  «»en  his  orter  1.2:??    or  1S:5€  a«4  h«*^  di'4  not 
)>oar<i   the   <stiT  until   about  an  ho  ir  aft?*jnNr«ira«.     Sii«  fttRte.i   that 
vMlt?  ha  *tt»  with  h«r  hfi  dLi4  net  drink  Rsything  intoxicnting 
mmi   th«»   tf^etlnony  of   tlie  debitor  w?.o   tre»t<'d  hi-;  after  h«  won 
iajur«d  watB,  on  tii©   B«bjf?at  ctf   ietoxiewition,   n«»p/4tiv©,   e©   th«t 
tlM  practieal  result,  en  th©   su^^je^t  of   intoxic&tlon,   im  that 
tl»r««  ©f   th«  wltnetsfi«»  ctate  taf;.t   h^  appetjrf'd  to   be  lMt©xltmt#d, 
iHit  hft,  hiaafflf,  dfjnlpe  it,     t^ri^  v^.  ;:lark  mijftf rj   Qo,,   199 
XIX.    0&3;    tJiak  Vj^  ii2.iii2££SL»  ^^^   -^^^^   -^^P»   1<»^» 

As  bfiarine  <*«  tTw  credilitiit^  of  the  plaintiff  it 
in  si^ifioant  t^wtt   ta^*    tesitissojisy  of  tiie  plsiiatiff,    this.t  tiie 
railing  fetati  l»««n  l<»ft  aroujsd  th#  aontroil^r  ttn«hAng«<i,  w?»c 
flatly  d;>ni«d  ^  OrtiugJi  aa^i  t>»^   eonua^ter  sna  is,   also,  opp««ad 
to   th^  nsrfsal  «il*?pai^^nt«  ef  |wrob»bilitj.      If  knotting  -   nnd  h« 
t<»Bt4fl««  ho  kB«s*r  •   thi?.t   th.*   c^sr  #««  Yrxy  likely   to   cw^sy  i^nd 
lureh,  he  »'tsTt'*<2i  to  wal3c  aw»y  frora  th<^  iron  p«il;^  whi«h  he 
i«8tified  tsaa  t»«ok  of  hie,   tewartita  fe»a  throtijgh  th«  ris;ht  hand 
«jclt  door  to  «?ntpr  the   c«r,  th**r«  'b«ing;  an  0ntrano»  door  to 
th«  l«ft  ami   eaelcc«ti  dlile  of  tlwi  oa.r,  he  dl<J  not  «xeyoliso  ordin- 
ary e«;;r««     f^diftary  (s&ra,  vhaxi  fttanding  on  a  pl^tfom,  stay 
»ei!m  attfth  «<ir««  «i(»itft  o^«»rTatioii  ea^  stuch  isore  pi^eioj^   «©n» 
trol  aad  esa^u^t   t>^K  it  vlooo  «h«;fi  &n«  ia   ooraforiahly  eeat<»d 
witMn.      •jeygjii  Y.    a«  «^   .S.    I*  H.   it*    3o,..   217  ill.   5Ctu      *7he 
att«ntion  t%ny    3irouats^fmo«a  to  a^oid  injury  r'^quired  of  both 


-u- 
i^tkrti«e  i«  t«  lN»  mmwmr^  V  t>w  «itSMticn  of  th«  p«ia«#n^«r 

( supra) • 

TalKlMg  All  of  the  eYi<i<^no«   togf^tber,   aticil^cinc 
8iii4   <»onni4<!)ri»£   It,    ^9  iur«  wiuibl^    t&    find   «uffl<ei«>ni   %e 
Justify   th^  i»«rtfi«t  •f   tH<«  Jurjr.      it  doP«  not  «uff i«ls^ntXy 
•hoir  erdlMmr^   <3»r«  on  tjn<?  pstirt  of  ih«  »>l&latiff  M»r  ftcgll* 
g«no«  oa  Xhm  i^art  of  tH«  def«wiafs.at»     "Se  «.j?e«    th«T»for«>>  of 
the  opinion  that   ih«  plaintiff   sXnarljr  f^XlBU   te  £3nk«  out 
Ma  aaf!«  Iqr  a  9T«poad«raite«'  af  %hP  «Ti4»a«8  aeod  i>iat  tH«t 
T#r«ilGt  of  %hf  jury  was  mi»nif«»Btly  agf^jnct  th-  weight  af 
tJka  «vi4^no«. 

Tha  Jttd|^«nt  is  therefar*?  rf^v^read  *ith  »  finding 
•f  faot. 


Wlta  A  FXJrMHQ   ©t'  FAIT. 


yiSIJl!Ja  OF  y&OTj     that  thp  plaintiff  «Ra  guilty  ©i   n*!«ligaii«» 
whisb  direetly   oontri^rutau   U^   his  liijury  iinu    that  th#  «i«f©n4» 
aat  «aa  not  guilty  of  nftglii^cse^  whldbi  «»»    U^t^  proximate 
aausa  of  ruoh  xniury. 


393  •  84331 


jcini  7Aiii^, 


Vft. 


A^l^«ll.ff«« 


Ai>?^%\L  mm 


214  I.A.  643 


5^ 


im,    JdSTXaK  TAILOa  a^Ilv^rfta   tiM  opinion  of   thn 


oouirt* 


Thifs  le  Ftfi  aoiton  en  tfcwi   cwtsw,   for  p"^ri!ional 
injur!**,  iiiiKtt.itiet   t««  d--fend«nt*,  K#iai«l>«y  nntt  ,;,*atti«an 
So«i|)3n,n/,   rtRit   tu«i  11  lino  lu  UoiiXiiin^   .^ocapanj^.     fh«i  Xatt'jir 
«»•  non*»iilt«(t»  and  a  trial  im»  h«i4i  l^ofor^  a  Jury  .md 
ft  Tvrdlat  r«ndrr#d  agalnsft  %h^  formmr  in  th«^  oura  of 
|&,000.CO«      ^dg»#nt  WBi*   ent!*r*»  I    thrtrf-'M   ='nn    tinit  appeal 

Th«  plaintiff  w!!»»  «fipXejr«d  •«  a  wortOMM  Isty    the 
def«t)<..Ant,  K«-A«b«y  ftad  Uaitieon  r^isit|>«ny»   t«    90T«r  with 
anbeston  ft   Q^rtain  boiler  vlUoh  conatltut^  part  o'    & 
pftwffr  plant  own«d   v<y  on»  ii*o liner.      Cn*  work  o^nBist^tl  of 
aovering  th«  boiler  with  strip*  or  blocks  of  a*b«ctoa 
maturial  nnd  thAn  ooTorini;  the  aftb«otoo  with  oaHTaB, 
Ho  WAS   B«nt,   by  th«  dflf«ndent,  urith  %ym  oth»r  aen,     .nhorw*/ 
and  ItoOMrroy.     Mahonoy  had  «^ti«urjg«  of   tbe  Job  and  instruated 
th«  other  two  ia«n  as   U»    tUrir  dttti««.     All    three   ooiamenoed 
tht'^r  work  on  '/ridny,  ikn^  HI,   19i.>9*     Xho  boiler  l[kB,d  oiOMi 
up,   oarryinK  129  lbs.   prsonure  '  n»^   -'^e  otjuipped,   on   top  ?md 
naar  th«  front,  with  what  is  kf\own  ae  a  »t«»aai  safoty  vo.ly». 


At  int«rv«lii.   during  all   Xh«  tlwe  Xha  vlaintiff  v»ylc«d 
tho»r«»    thp  stmM  •«f«»t/  valir«  lEftpt  list  ting  •ff  Btewa  to 
t«k«  ^ff  th«  f)T«rrloa4  fnm  the  1»«»iler«      (Vn  top,   tov«Lr<is 
th«  r«?ar  •nd,   «.nd  about  a'  foot  "fex^hlnd  th«  nanhole  In  lh« 
toiler,    Ui'ij'ft  w&a  ♦<   a*vio«  ki^wn  »«  a  H41i#«K«r.»nn«  wutmr 
Alant  or  Trftt^r  aafftty  t»Iy«j   it«  pwrp©««  l>«lri(^  to  giT« 
•n  Alam  in  a«»«  ©f  low  w»t"r.     Xt  eon»l»tmi  of  »  »%•«! 
ylpii  •  on«  hctXf  to   thr«<»  QUArtcrrs  of  nn  inr^h  iu  ai«ni«t«r 
aa4  froB  •n«  «nd  on*  rmlt  to   tuo  f«fit  lonK  •  w^iloh  mt 
•«r«vftd  At  ito  lowT  «nd  Ituc   n  bu»hij^   in   th«  sh«Il  vf 
the  boilf»r«  mad  oxt^zvliing  upwfitras  p*iTp»n4i<SM\».r   to  rhU 
otttsl4«  of  Xh9  lM>il«r;   &n<l  a  elmllar  pl«8«^  of   pipe  aor«««d 
into   th*  eai»tt  bushing  on  th-=   ineid*  of   th^  boiXcir  and  mx\mi4m 
Ing  4e«n  so   that  it«  l0'wr«»r  #ii<l  would  b*?  norJtt&Iljr  below  thtit 
l«T«»l  of   th«  w»t*»r.      It  *»»  «e   wjnetiniotw*!   timt  -whifn  tli* 
waiter  in   th*  bcllwr  waa  low^r  thns  thi«?  bottcJia  of   tha 
pip*  at<»»rt  would  raab  in  and  «  9«rtaln  matnl  plug  •  fusibla 
at  a  low  tft£n|H»3^ture  *  in  %l\«  ttt»#l  pip**  wauXd  salt  aa4 
allow  th«  ataaa  to  aaoapa  an4,   thus,  wwrn  tha  ani^iitaair* 
Wh»n  then  plaintiff,  l4«khon«3r»  f^n^  MoGarray  bogan  work  %iwy 
notiead  timt  thin  ^tipa  wna  boAi,  at   t'nin  bttwMng  nv>».r  th«r 
atoalX  of  th(^  boilar,  about  SSi  to  SO  Aagrawa  from  tka  par* 
pandiaular,  but   aJnowaU  no  laaJc  at  tha  Joint*      Qn  Xhft  'iOaOajr 
following  about  3:00  ^.«,,   JiA^   24,  19C1>,  wMl«  th«  plain- 
tiff, down  on  hi  a  K«iiidia  anti  knaaa,  w«a  working  oIok^   to  «^nd 
book  of  th««  pipa  on  top  of   thr  bcilar,  plAolng  a  eannui 
oewaring,   th«;r«  waa  an  expXoalon  »n4  tlie  4>lpa  blew  out* 
atiMM  aAd  watar  following,   krutoklng  th»  plaintiff  off  %im 
bollar  tm^  aowa  on  to   t.}m  oanaat  floor,   enuaing  him  ai^v^ra 
injuriaa,      H«  wna   etruok  b^   th«  pip  -   and  aoaldad  by  th« 


c 


■iv  i  ^^t-'i 


tet  at^am.      H*"   t<*f!!tlfi«4l   that  la*  rttxm  in  b«d  in  thn   hoepltaX 

••▼•a  w^itim  and  a  half;    that  lam  had  «  <mmt  on  hie  ri^jht  l«e 
for  about  t4»n  «««}(•;    ih^^^t  hi*  prinolyal  injary  0eii»l«i«a  of  m 
MMipouncI  fraotur''  of    th«?   right  ankle}    that  h«  hr><a  t©  usse 
onitoh«f^  for  nbout  niiia  moiithfls    that   t>i«  iTi4ur«<l  I«is  !• 
•ta«ri<ir  than  %h*f  otlmr  l^g  and   iAat  u»«  of  th<^  rignt  foot 
iQ  s«rl-'UeX/  &n(<^  prormanentljr  i»t|>eir«<t«     Jt^feniiamt   oontlnu^d 
plaintiff**  «ag«»o  an4  paid  jntlim  |^£;c«CO  oaah  woek  for  a  period 
of  83  wt«k8,     fimstT  the  «m4  ©f   that  period,   tJv    <l<»f<mdant 
yrtimisan   to  ^iv#  hlw  light  work  if  m  v^oald  r^-turn  to  ito 
mKgtloyi   thiB  of f«r  tnw  plaitstlfr  r*^fu»«a   to   ao7«»pt  uniwoa 
ho  was  «iv«n  a  gUMrant^s  of  j>«ranan«Mvt  ©i^ployjnent  or  until 
h«  vao  able  to  go    to  work  ftl«««h«^r«,      Tha  plaintiff  jtav« 
I>a««^i9ta   for  the  83  pay«»«ntp  and    tinsj  w-tre  nff«»r«»<i  in  <?v4*» 
tfenoe«     Ra  tallcad  with  .Vr.    Clout^,8,    th«  «uperlnt«nd«^at» 
unA  Mr,   »io}'»ol»»   r«j»r«*8>'-.'Utini5  thf?  a<»f*»a4sjrjt,   in  r*s^awl  t$ 
a  •«ttl«!rj'^nt  of  Hits   slAifli,  but   iivr<»  its  nothing  in  tho 
rtmrd  ohoaing  ttmat  any   def  inita  ograaxAont  wsiko  actually 
ooaounmatad. 

two  oono\iltlflg  «a«;itt*(tra,  VoelNrortla  un4  fayl^tfi^t 
wara  oallo4  as  «rxpart  witne«B««  anti   i   stifled   Otmoarning 

tJ»«  affaot  of  tlw*  landing  of  ih<i!  ijipo  on  its  affi^i^noy 
mad  ability  to   aithfftana  a  train.      <^'on<lworth  t^Rtififid  that 
th«  banaing  of   th«  plp«  woalti  affoot  ti  »a  a  prot9QtiT0 
MMiaura  to   thf»   ss'^curity  of    th<*  boiler  awd  Taylor  tOi-:tifi«4 
timt  h«»   iMsula  not   r*»«f   aow    tJ)«   b*n4ing  wi'ulu   r«»«iuce   trtfi 
t«?n»il«  strenicth,   .rinu   t-int,   in  his  ouinion,   if  «ft«r  b<sin|{ 
bant   from  a  third  to   »   qu^irtwr  of  nn   innh  fron  th*J  parpan* 
dioulnr  It   tiiowau  no  si^K  of  l9a]caga,   it  would  withstand 
125  Ibfl*  praaeura*      Th«»  ©irivi<*«vie  does   not  «hoi»  whftth*»r   t)i«^ 
jAya,   «t   tn*  r»«"»int  wh^rc"  it  broK*,   hd  b«  ome  ae»ak(»n«d  by 


•4. 

rust  «r  hi^4  detsrlomtvtf  fro'^  oryetalixation,  or  wlmi  «ns 
its  physioal  Qondltlon  itt  thftt  tix^^n, 

Z%  i«    tx»nt«n4«^'.  1»y  %h<    defgnciant   t.h»t  It   did  not 
at  mny  ti-x^  bfliv«»  oknxK*  of  th«  )»oil(?r»  1a  QU«»tion  nor 
IsMVe  atigrt^iin^  u^   ao  witi^  Ut<»lr  6s»>f)ftg««ii<^nt  art<i  ia   tiu- >  "^fci  «> 
not   liablB,      HaTln^;   e«ntr»ol«d,  how^twr,   tc   do   tftft    -^ork 
upon  tn«  bolXffjr  In  <|u«tstion,   tm4  Ntviji^  »®nt  .]!miKm«*y, 
MoO»rv«y  ana  th«  piaintiff  tc  <4«=    ih«t  work,  it  follotm 
that  if   the  plaintiff  «fx«roi»#d  ordimury   >.mr9  nma    tl^cf 
<i»f«ndi»nt  wa»  guilty  of  n«gli«i?Jic«i,   It  wmu   lial»l<«,      Tii« 
first  qu»^ti«»n  In  th*r   «aa*t  is?  iirj»«ith«r,  i»ii«isaM«h  a»   t)xe>  yXaia* 
tiff  knAv  at  tn<i5   tlw«  hp  w«nt   t©   work  that  tha   ,>lp»  on  the 
eutaida  of   %h»  bollar,    ccnetitutin^  a  part  ©f   th«*   e^atar 
aafat/  devioa,  vh^  1»«at«  th«^  pl&iittifi   aanum^d   th^  risk, 
(tonaiii^-riag  th«  faota  in  the    suea,    th«  ooat  partinaat  df^oiaion 
of  tha  QvkpTimft  aourt  i«   tlmt  of  LXhhv ^EajHoift  jfe  y;>>>ay  Jj.  ^ek. 
tft2   III.  206,      In   tltat   ^asn,  an  oilar*  alio  tnaa  amployoii  in 
an  annina  roam  wa«  injurad  by  tha  br<ir«icinK  of  a  mataX  stray 
vhi'jh  faatanad  th«  oonnaotiHK  rati  to    ttia  piaton  rod  of  an 
OBglno.     A  day  or   two  prior  to   tha  aa'^ideni  th*^  ^iXar   oallad 
tl»c  «,tt«ntion  of  hi8  forOBsan  to    t,h*>  faist   tim.t  th*»r<''  w«.»  an 
opanlng  Vatatf^n   th»  etrap  and   tH«'   ro4  and   ftRkou  him  if   Iha 
otrap  wna  not  opnimie  Hn<i  if  it  woul<:;  not  b^  oaf  or  if  &  bolt 
war*  pttt  through  th«»  »trap  s.jrt«i  rod  tc   iiolcl  th«M  t©g«»thar, 
to  id^loh  tha   fbranan  rapli«>d   that  th'*   %trap  or  rod  «aa 
v«ra  but  "that   it  lenaa  all    ritcht.*     T.h«?  evid^m^^  alao    «how#d 
ttpo\>   inapcotion  aftar  th«  «otiitt«>nt   that  th«>  atmp  waa  partly 
brok«n  thrc^njh  frnsB  th«f  inalda  prior  to  th«   tiwa  of  tne 
&eoi<i^nt«     In  th?    oourao  of  tha  opiikion  isr,   JuRtlc^  Soott  said: 


Seith«>r  hnd  notual  kiM>wl«dg«  of   Ui#  hidAvn  danger.     Appall* 
Hat  hnti  ih«  rigtot«  ftml  tliQ  irrl^ionioA'  t«n<l9  te   »imv  that  it 
«»•  ItB  duty*   te  a«k«  «n  •x»niliuitlon  io   a<^t<trR:in«  vh«(th«r 
•uori  a  danicer  (i>xi«te<)i.     App«ll«<»  ha4  no   vu^h  ri^nt,  an4 
»hll^  h«  had  ]BM«l«dg«  of   th«^  def4»«t  it  <ie«R  not  Appear 
that   he  had   k^wwlodgft  of    lim  dansor,   «md  UAdor  «uoh  oir* 
ovnatanofto  It  oannot  bo  eaid  %h&t  iv'  aoaunod  th-t^  rlalc.* 

3i*ine.  '3ot>«Q:.  i#ft|<td  .asfti  2SU  x^  aissaii*  i*fi  ^^^  *"; 

iiiAaaife  iLlasa.  ^«  Ij.  f-.o>ya^o ■^b>:^, ,   IGS?    id.    44?;    Ualo* 
Mm,  3AM£,  J^  Xx,  mjM^^iiSL'  '^75  id,   325:   ;;^ilt,o«MM.  «lll 

lli.t>*m  li\^'P.,4A  .iifi^^,y?,'>,<^.  Ja*  2ju  1J3MSL*  ^76  Id.   1^7; 

liXinoi*?  HQilrn;i4   :jo.«   y...  H*»'?roy«  SC3  id.   492.      In  the  inntamt 
•aao  th«?   pluintiff  and  t)ii«»  tl«*f<"wvMrint,    thp  l«tt«r  thrtttiJtih 
oonetiruotiTO  notice,  know  that   %h9  pijp^o  wao  boat  froa  '42^ 
to  30  d«gr««B  fron  tho  porj^^ndidaXar  and  both  tli«r«ifer« 
Jofiow  thfitt   t«  tttat  axtont  it  wr.a  d«>f#otiTo»     UpOM  tl)9 
trial  two  export  vita^'eeoo  w«r«   oallAd  and   th«y  gave  it  ao 
thfiir  opinion   Uvti   ihp  bonding  of   th*?  pipf   to   th»»  extent 
nofitionod  vould  only   slip^ntXy  tioaken  it,      ibTioualy   th«' 
plaintiff,  ana  it  aa^  bo  a^id  aloo   the  dofonaAnt,  ao  o.<^id 
in  Libby.  aqSoiXL&  Libby  y.    Ooo^,   «ut?ra.    *both  kawsr  of  th« 
outward  ci-^f^Qt",  but   '*nf*'itbor  Hnd  aotual   knowlodgo  of 
tho  hiddoa  dangor.*     Than  toe,  ao  further  onid  m  tho 
lattffr   oftso,   'appellant  hod  tho  right,   an<i   th«  OTidonoo 
tonde   to   oi^iow  that  it  ty  va  it«  dutjir,   to  ittaJco  an   axaitalnativ>n 
to  d<'t«n3iao  wh(^th«r  «  .Qh  a  dwnger  «xl»tffd.      hpp«^ll9v  had 
no   mi'sh  aright  and  '#hile  ha  hfid  knowlf'dfs*  of   t>4R  d«foot  it 
dooft  not   npii^At   timt   h«  h/^c!   kne"wl'9d<';«   of    ttu'   dnnf."«»r  nn-'i  under 


< 


JLSlBift 


•wt?- 


BUQh  eirca»»tnnoffe  li   aanttot  b«  saitt  that  he  A»«uin«4l  ih« 
risk."     In  ><',.    J.   &  a«   i<y.    Oo.   i;j._  ijy«r».  SSe  Hi,   55S,    th« 
CN»urt  ft0si»i«d   t}mt  th«i*  plaintiff  not  «nly  knew  of    th^^  cio* 
f«ot  bat  Also  of  the  4nnis«r. 

Tlws  s«»4onu  ^U'^^ution  i^crtains   to    thr   dut^'   of   tho 
d«f«tidAnt.     'fh«  l«ir  r«Hiuir«ff  an  employer  to  exerciitft  r«a* 
•onttMe  omrff  in  proYiding  a  r«»Bon&bljr  safe  pl»o<i!»  for  )xiz 
«milo/e«  to  work.     J}«k.ll«fy,  Feraonal   Injuries,  Vcl.   1,  Cf;o. 
•*;  M«3ooth  ▼..,,.  {Un»l e .   192   Hi,   626«      la  ghj-llioflgr  I3rog. 
Co.  T«   r*f4ith^.  2iJ0   ill.   74,   tor,   Juetlo«  Gartwrit.^it  ftaiU: 
^Iteong   the  personal   duti^a   of   thr  .^BtttV  is   t):t«^   'Juty   to 
«••  r^&donii'bXo   oar*   to  furnish  thf   uenrant  irith  a  r««a0o»- 
•blgr  oifcre  »l«.oe  in  wiii ch  to  work.*     3^4#  v.  Fratohoy.  194 
111*   5SJI.      7H&t,   of   oourao,   doce  not  i»eim  timt  the  c^m* 
ployer  i»  boAnd  to  gttarantoit  that   %hn  ;;.l&c^  is-.   !»nti.Tp«iy 
•sfr.     the  #».i|*l©y«r  i«  not  ronjuired    to  b«  onniooi«nt  ner 
to   tiUcc  on  th«  «jct«nsiY9  o'bllKations  of  ajt  ineuror;   hie 
•lilination  in  to  oxeroiao  rwasonal^le    mv9.     Any  i^r»***t<Mr 
oMlgati&n  mo'ilc  ondanger  esi^loysiMnt,   unneo««aaril/  hrtnci« 
ieap  oi^ployora  and  dotor  oonotruotion  una  iaanufa<}tur«>. 
Further,    th«»  rulo  ootoas   to  be   that   th«  9»ploy«r  ia  on&y 
hound   to  tt»o  r«aoonahl«  oare  to  ^rotoot  an  esnployo*  agalnet 
danisor  vhioh  is  not  within  the  lattor*o  knovlodg*  or  ebaorra* 
tion.      Of  ooureo,  what   eonatituted  roaaonable  oare  on  th« 
part  of  tha  «Mploy«r,  d«j»«ads  upon  th«  oirounataneao  of  tha 
oasa.     Bera<etia«e  it  imvolToo  aetuaX,   oloaa  inapaotion.      In 
Marth  Y.   qhj^okgrim^.  Xcl  N.   T.   396,   re^t^rring  to   the  rule, 
in  ouoh  a  oaea  th«  following  language  i»  uaad:      "It  ie  ona 
•  f  a  iuat  i».nd  anlutary   dHaraeter,   d«»Bign«d  for   the  b^nafit 
of  ompleya^e  enisagad  la  vork  wh«re  setaohln^ry  and  matoriaXa 
arffi  uead  of  whi-sh  th<>y  oan  haY«  but  littl«  kTWwlad^a,  «!nd 
not  for  thoaa  angagad  in  ordinary  labor  whioh  only  ra^iiiraa 


<: 
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th(t  us«  of  iaplttm^nto  with  which  th«y  tom  «niir#ljr  tmmilimtm* 
In  Kinney  v.   >^<>r>,^»  152  i»a,  St.   341,  it  im  •tAi«(^  thnt  the 
»ul«  it  ilffttrmnt  wh'T*'   th<»  ra«©{'ilnf»ry  r^qiulrea  r«jgular  in« 
»|»9atlo»  and  i«  erainftriljr  pr«m«««4  t*  ^^«n«ii4i  r«|wi.ir«  «n4 
attention,      tn  othax-  w«>ra«,   it  i«  rjo t  nooff^fftiKjriijr  Un?  ciutji' 
•  f   ti»«  «wp!©y«r   ♦-,  0  in«p«»ot  «iMplrs  <i<«Tio«*R»      Th«s   r'--act.m  b»iiig 
that   thft  law  A»«im««  that   th«»  t^iind  of  th^  «T«ra$«  •«a{»Xt;jr*«» 
hae  fiuffioiftnt  '4n»wl'<^«l^««  smd   '9©mpreh«n«ion  t*  un«l«?r«i!t>%n4   thim 
«n4  Ui^ir  «4ftfoet»,  if  anjr.     filiia^  Xa^  Ony>>i;^tt  I^^?^»    lo*. 
113«  0«.   »2lj   ^i'jfty  V.    kVlffAl.'   2^  i*«»is,   42,      In   lliineia 
gt»«l   -^0.  l£.  iSM  HUSft*  ^^^  '^^*  ^^*   ^^"^t    ^^^*^    following 
l«a9Ctt«ff«  ie  tt«e4i      *A  ft^rvnnt  mt«t   taica  notioe    of  otivi   .i« 
iMitc;rial   fjonditionw  and  ef  ©Vrie»u«  tenger,  but  hw  i«  not 
•lili(;ed   to  look  for  tlt^aa;   wMl':'   tht^  Ma.etar  munt  aao($rt«iiii 
auitarial  eon<titiona  mi<i  Uerngftr  whi*  o«in  h<^  foun«i  b^   th« 
•xaroi»«  oi   r'^«sBtmabi«  dilifi«n««.     Ti**  bwrdftn  is  upon  t,h«* 
aaater   tc  fax-niah  r<^a8onabljr  eaf^  aao]tin«»ry,  Mppllancra  and 
aurroondinura}  and  thp  a^rfani  mg   rf!ly  upon  th'>  diaoh^rga 
Tjy  tja»  j:iaatar  of  hip  duty   in   thin    rf»»p«'3t,    *   *    *      in  othnr 
wtrda,  th«  siA«t«r  ha»  a  duty  of  innpr'^tion  ub  «»11  »»  obaarrA* 
tion;    t^ifi  a^bligatioii  of  th«   a^rvant  im  th»t  of  obaarvati^.m.'' 

Zn  th«  Inatant  oftsiip,   th<»  pluea  i«l»<«r*  th«^  ^ilaintiff 
werkftdi  •  h«l|)lnii;  to   put  an  aal?^«t©s  ooT«»rl««;  on  a  'boiler  which 
waa  in  actual  uaa  wit>i  12&  l>»a,  ,6r  sicrf,  of  steam  on  •  waa 
aonieJLl/  fraught  with  itoistf^,   thcu^  a  n&t  (Mspeeially  ebyioua, 
itanger.      of  <»ar«a  orer^-  part  of  th*^  beil*»r  w^e  und«r  High 
pr«tf?ur«  ana  if  anything  isibout   it  jptiTO  way  th<f  reftalt  would 
firobahly  b«  diftaatrtma   to   «( r«e  or  ail  who  wera  worJKlog  ahout 
it.      It  m-fs  not  8i  n««  l»oii«r,      Xha  faot  tlmt   tha  pojp*off 
at  eonawhat  fraquant   interval b  let  off  ataam  waa  avtd«noa 


trntumi- 


that  that,  d^vlo^  «a«  imtking  «nd   that   th«  ]>r«»s$ur'>  was 
bttin^  Jc«pt  ttt  A  proj^'^r  timnrme  tmti  vit-^in  the  nupnos'^ 
flieop*  of  th«  buil^r.     Th©  r^oerd  ol<*«jPly  P)iOtto   th^t   the 
yl*lntifr  and  liahoney,    the  d<*f«ndant»e   ri»pr?'»'?ntfttive, 
w»r^   fnifiiHar  with  the  b«nt   condition  ©f   th*    »ftf#»ty 
d«Tlo<i{    th«5y  •d«itt#'tl    they  notie'^u   it  f%nd  spo;:?    of  it 
th«  fir»t   dt«jr   th«y  w^snt   t©  ^work.      It  do^«  not  «p;>*fir, 
h^xfffTf'r,   thut  «ith«r  of  th»f»  ?<jm»w  that   th«re  wjjt  ^ny 
4iingT  arleinir  fron  lt»  b*nt  ooudition*     B«th  h  vd  'b»fm 
•aploytd  for  aW  *t  fiv«  jf»»fijr«  en   thiat  kind  ©f  wcric  nml 
auijr  lie  pr<»aum<»4   to  hAT<»  hnd  «  g'^ntfral  knowlodjg*  of    th€ 
cli%ng(!*routg  i>oi?0ibil  ltl'''>"   of  »  Ptessi;  boiler  ^iUi  «t*f&m 
up  at  hifjh  |>r«»pur*»,     Whether  thiat  knowl^fd^j*  ana  «xs>«r«> 
lftno«  on  th«  part  »f   the  plHintiff ,   ooupl^td   \ifith  hl« 
Mtio<*  of  %h»  h(9at  pipe*   w«s  tuffi9lf>nt   to  cii«ir(;««  hia 
with  iciiowlAdt^e  of  i^otufU    viiin6*»r  and  th«»r'for«»  with 
(iastittptlon  ef   tho  rink  was,   rigrntly,  a  question  for   th« 
Jury,        if  Rt  th^    tlrae  l»  ^tt«rtion  th'>  bent  pip^  imotuelly 
Wft8  defeotive-»nd  th*^  fnet  th«t   the  b*»nt  j>lp»'  hrok»?*  iway 
be   »ald  to  h*?    »5»e  evi4«»fnc»'   thnt  it,   wrji  liipfectlT*?  -   «nd 
the  4ang<>!r  of  h^trvj  eo*ild»d  hy  hijijh  pr«»«ure  eieam  w«.e 
VX»  turfaXt   it   follQwe   thnt ,  Judging  the  natter  by  normiX 
siandnrde,   r'?»eonahl«   «»re  on   the  part  of   the   e-t'^lo/e*' 
would  require  of  hiw  oerefui  0Ter8l*:ht  and  Innpeotien  in 
order  that  no   d«feot  r«aeon»biy  eignifleant  of  dajmmr  «4«'»ht 
be  orer looked.       The  pift«e  -mua  mn  «»ltiiard  on»  mad  the 
boiler  in  eome  laeneure  a  dunR^roum  inetru!»«nt  nn4  it  th<^re« 
fore  b«e«Re   the  duty  of  the  waployer  in  the  •xeraise  of  r«»» 
eoneble  eare.    et^nslderiiiK  all   thf    oiroioutano^e,  aotaally 
to   intipeot   tno  wnter  aafety  pipe,      illineift   .:.tfflpl   ■,.;q,  t, 
John  Mann,   eupra:   jeYjne  ▼,   i>j>roul.  177  iil.    Aoi>.   563; 
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Jri^bjf.  acp^^iU^^  Uhh^,  Xa,  ,^p,p^f,  «22  xn.  ac«.     if  th« 
w«»kn«BR  of    *.h«  b«snt   pipe,   a»sS  t>v?i*«for©   th«    fi«irie®*'»   »■''«» 
not  dieaoY^r»bl«   hy  a   r*?awe»n«bl«»   ins9«^9iion  smd  by  <k>ii« 
oid«ratlon  of   %h'^  fp.<i%  th-it   thff  plp^  »ae  b«nt,  of   w;«uj"»« 
n«glig«mc'^  could    :ot  fo*"   e>i«r^«Mi^l«  %©   tH«  «i3^>loj^«r;   but 
the-  *^i<ivn<s0   ahewu   that  nc   lnsp«citien  at  ijll  w»^ib  m«d« 
•ftYe   thnt   It,  ?fH»  known  thp.t  th©  pip«  w«»  bsnt.      A«  9m.id 
^^  iiiiila.*  ^6^^^'^XX  a  .;^Vijb^  y^    qqoJC   { guj^ra)    "tiv-   Jury  ai^ht 
r««»onably  er»n oludt  th«st  h&id  this   oour««  "bsen  pur@u«cl 
(thAt  1b  an  inspection  mA4o)    th«  aooid«nt   s^uld  hf,VB  bswn 
pr«v«iit«4,*     7h«  o1>li^«tion  upon   th«  «^RtpJLpjr«>r  e««!ip8   to 
bfi  T«)r>  rigoroua  «ui4  ft«|»«alalXy  i»   timt  tru«  in  e^uch  % 
o»ii«  a«  thi«,  vlMirv*  aoooraing   to    ite  t««tim(»ny  of   t;h<? 
exycrta,   th«  Bi«r«  )»<iii4ln«  of  th«  i)lp«  iwultf  only  elii  htly 
d*»ar<5a««   Its  original   offifjl^mgy   ftn4    th'^rfor*;;  ■»»0^!la   be 
Twry  littl*^  «Tiii«n<!j©  ta    tha  mind  of   the  nrcr^nff  scmpioycr, 
of  «pociifio  4«ng;«r.     Althoujth  kfio*l«dg«  of    th«*    <»on<iitiei5 
of   the   b^sit  pipo,  wHl -h   nu^«st04  r   d<"f«<jt,   wno  oqu&l   en 
the  pnrt  of  both  plftintiff  and  dof ondAnt  and  ida/  hare  fnilifd 
to  giT«  rioo  in  th«  nind  of  eitiior  to  uny  thought  of  tfaiigor, 
y«t  ftocoriiing  to   th«  r^^eoning  in  I.it>ljy,  .KoSoili  i|  JULbby  t, 
<?oolc>   ouprn«  «s   tH«  4«>f«ndant  had  th^   ritiht,  ond  »•   tu*' 
eYi<l«'nd«  t«»nil<»d   to   e^iov*  it  ^au  i%»  duty  to  mnko  «n  oxar/unn* 
tlon  of  th«»  w»t«r  OAfoty  (Swvico  to   finu  out  «heth»r  dan^sor 
«xifst«d,   it  WRe  liobXo  Cor  not  hi&ving  40 no  «o*     7h«  f^oto 
in  th«  inotont  oftso  nro  slightly  dif  eront.   in  that,     horo, 
ih»  «t»f«R4lant  ted  omployod  tho  plaintiff  and  oth«rs  to  work 
Mpon  R  boilor  whioh  wi^s  ti<e  property  of  niind  upon  th»  prtt^ineo 
•f  ft  third  poroon.     »«  do  not   think.  how^Tor,   timt   that  differ- 
ftn<K»    tn  niny  amy  affoi^tfi   th«^  ntjgliiiation  of    '^'-hv    t  *-f ni    prinftlplo. 


«»vi 


-ntui: 


X^Jt: 


Lt1»>>y.  If  1^*111%  U^V  la.  go  Pit.  222   ill.   2(  6.      If  th* 
W«a}cne»n  Qt'    th.«  Y»<snt   pipe,   >m^  th«r«f©r(!«   lh*«    dant^fir,  wwi 
sot  diaaoY«rabl«  Ijy  a   r^^arc  rmhip    insp»«tion  &««;   by   aon- 
ftid«ration  of  tb*^  fs*<:t  thft    th/*  .lipp  wa«  l»«nt»  of  «our«ii 
a«gIl(S<mo#  eould  r;ot  b**   eherge«)ail«  'to    the   ejaj>l©y«r;   but 
thff  evidnnco   shews   that  no   Inttpwation  at  lill  w«:    mH'i« 
•ave   that  It  w«»  kno*»n  thfst   th^  pip«»  t»a*»  bunt.      As   said 
*«  Isi]^.  Mg3y«>tll.  li  yibby  Y.    qoQJc  ( gu^ra)    -tiv  Jury  aie:;ht 
r«A»on««blj  c>Mioluae   Ih^t  teid  this*  ooiirs*  b«<»n  purttuftd 
(thftt  1b  an  iRBj»<POtlon  mi\4@)    th«»   nooi^ent   should  h?  v«  benn 
pr«Y«»t«d.*     ?h«  oMi£;«tion  apon   th«   ^^itipXeyc'r  B««i|ie   to 
l»«  T<»rj^  rigorous  ann  ^"ycrpwoialXy  in   that  tru©  In  pucH  a 
(3Ji««  a«   this,  ti?h#re,  «<}<ioraing   to    i.5k    t^-istlwony  of   th<? 
exp«rtM«  th9  ia«jr«  ))i«n«lin«  of   tjt«   ^Jip«»  i^tuc  only  cli.,  Htly 
d»or9a««  Its  erl£;ln&l   «fflf?l^n^  mna   th;rrft>rr.  would  b« 
T«ry  littl»»  «?Tia*!!n(!jff  U^    th©  jain4  of   tM  «Yer«NB«  amploy^sr, 
of  epeciifio  (l«ng«r.     Althou*ch  knowl«dg«  of    th**    rtondltien 
of   the  b^nt  pip*,  which  ffug£«>t«4  «.  dtfeot,  was  «qui&X  on 
th«  pnrt  of  both  plftlntiff  and  <ltf«n«J*nt  nnd  may  hav*  fuilwd 
to  »?iYe  rloo  in  tho  aind  of  eithor  to  any  thcstght  or   dnls^mr, 
yot  «o«?or^2ing  to   th«  r«>>^eoning  in  tibl^,  ..Mel?:«?fl,l  ^  IJ- bby  t», 
Oook.   fupr>«   «s   thi»   4<»f<i»n<iiant  htid   th«   right,   ima   eie    tiw- 
eYid*''nii«  t«nd«<S   to   enov,  it  w«8  it»  daty  to  /«psico  an   «>x«i.!i»in«i« 
tion  of  th*»  wat^r  oafoty  «l«Yic«  to    fln^  cut,  infhfi=tiur  drmi^^ir 
«xi»t«a,   it  w»o  liable  for  not  having  dono  «e.      Thn  f;i;ot«i 
in  Ui«  lAatant  oasa  aro  elightly  «lifferant,  in  that,     Haro, 
%h»  tlef«R4aiit  lm<i  ia^playad  tlia  plaintiff  and  otb«r«   to  ^urk 
wpon  tt  l»oilar  whioii  was  tiw  property  of  i?.nd  wpcn  th*»  prciniweo 
•f  a  third  paraon*     la  do  not   think,  iiOw^Twr,   t}iKt   thsit  diffovM^ 
«no<»   in  aay  way  aftmnXtt   the  applioatlon  of    the  l«g«l   prlnoipla. 


■ii) 


1*. 


fif  «eur««  it  iv  «»K%#n4<»d  hy  th»  d«f<^Adant  %ha%  th«  plaiai* 
tiffs  injuury  «me   the  r«'eult  of  a  puVff  AodL4«nts    tHiat  tli« 
flU^nd  of   ih*}  ftvora^g^!  mnai,   wtvlGBum  or  «»R;v>lo/«r,  ^««)ui4  not 
)MT«  4<»n«i(}^red   th-^  fact   that   tb»  pi9«  va*  'beat  «s  any 
«Tl<l9noff  of  ;iroffp«otiT«  datt^ier;   «ii4  th  r«  i«  ocii»idi<r»1iX«  force 
in  that  tari£\tm*n%.     To  hold  %h*i  ^?iploy*r  liable  unu^r  ftuoJi 
oijreumst«no««  •««Ma»  at  first  1ila»h,    to  mnkM  him  an  lneuar«r 
•f  hip  Qr:a:)loy«oo  ««f«ty,  At  leaflt  ae    to  un'SxpaQtad  4«.ii|F»rs 
wteloh  augr  aria*  viUiout  Maturial   forovartui^fig*     Ho««v«r« 
aXth&u«i9i  th0  law  4oe«  aoi  «i«»erih«  in  ter»»  Jitet  vhat 
•ttount  of  evid'^nce  of  danger  is  neomntmry  to  f.mke   th<? 
«^pl•y•r  liable,  it  i«  probacy  oiring  to   t)t«  faot  tlaat  tl»a 
oirott!B«tNno<"«  of  «a<ih  eaaa  am  gaaorally  uniqit*  ?tttd,   th«r«* 
for*.  slwt}>  4  bo  pr«fl«iitted  to  tJi«  Jury  for  its  d«i«sminati4;n* 
Aps^jing,   th«?refor«,   th«  prinoiplee  n'boT*!^  »«ntio»«a   to  t)i« 
faota  in  tli«  instant  «a««  it  followa   that  it  w^n  proper 
that  th«  ^u*atioat  'vhvther  th«  defendant  usad  r^^asonabl* 
ear«  in  furnishing   the  plaintiff  n  aafe  plao«  to  work  an4 
tin  4|ii««tioB,  irh«th«r  if  ha  did  not   tha  doji||«r  «■•''  oo  ob» 
▼ious   to   thf  plaintiff   tltat  hit  taust  l;2<f^  eonoid^rad  to  }iaT» 
Tolunt«irily  H«mm<«d   tjiv:"  risk,   should  %«  suhHittad   to  th« 

th«  raoerd  ainv  ahows  that   thf'   jury  upon   th     '•via«aa«  aad  pur* 
•uant   to    inatruotions  foundi  by  ite  verdiot   that  tha  plain* 
tiff  exsreiB«i'a  ordinary   csasra  and  did  not  a«i«un«  th«?  risk 
and  that  th«  defendtitnt  failad  in  itf>  duty  nuvi    ms  guilty 
of  n«glijg«naa.     Baarina  in  laind  thf*  f*ri<i^n(Sf^  and  the  lav 
wa  f«<il   ii^ftt  th<^  vordiot  of  ihv  Jury  auet  stand,     8»iw 
qu«vti*;ri  i,  titMif*  aa  to    tht'  jAwi'unt  of  th«  v«rdiot»     At  th« 


tJU&«  «f  the  injury   thft  plaintiff  vfuw' 'M  y«!t©r«  ©i*  %T,r!,      .:;« 
«m»  in   tn«  .i-toftpiti<il  »«v?m  ■«»««)<»  one   r  aalf.      H*  v«ni  >w>iu«6  on 
•rutehM.     At  th«»t  ticK*  hi«  foot  «»,•  painful*      It  nme  in  a 
ci»at  for  about  nino  wt«kii,     2^l»  ran  froa  tht  wowod  for  nln« 
months  «ft«fr   thr   Injury.      tHer«  wii«  h.  oimpoand  fraetur*. 
JPrior  to    rh*^  injury  both  l«g»  w«re  ©f    tncs   »a)^#  lejiijtJj. 
At  th**   titnif  of   thr>   trial   thp  Injured  log  w?.6  Iwilf  an  in«h 
■hortor  tlwin  the  other;   th«  aalf  of  th«  irtjur^f^d  l«g  «&■ 
Half  AA  inoh  losii  in  oirouoforonce  than  thn  oth«;r;    tM 
%hiis,h  and  ankls  v«r«  »loo   »7mll*.'r,     T)a«r«  oxi«st«<l  ».  <io* 
formity  of  th^  fi'buXa.     Tho  ^'lotiun  oi    tli«  riisht  ankXe  im» 
lose  tluui  nomal*     7h«r€t  i«  «  Aio¥»lAO(«^«nt  of   ih<?  lever 
•ndt  of  thff  tibia  «>.iia  fiVul«  of  About  half  tun  inD)x,      :h<v 
iaoido  of  %h'^  tiMa,  ^hor'>  it   «■  »  broken  9ff  im»  not 
lioiiilo^d  to  thP  root  of   u*«  bo»Ti««,     Th«r«  %r<?  toe  i^ioaoe  of 
bono  b«low  the  tibia   that  ajr«  not  att*>eh«U  wh«''r«>  tJboy 
should  bo* 

ttnYinit  in  ftiind  whfit   th«  #jviJ«mo«  ohovO  fui  to 
%ho  oxtont  of   th«  plaintiff's  injur! «»w  !^.n4  tarir  s»ar» 
A«aoa9«a  ami   th<  r«»  b«irig  no  Kubet^sntiA-l  t<^£$ti)»ony   to   tiio 
oontrary*  vfe  »r«>  loath  to  disturb  th^*  voriiiot  ontS   to  ««ib«tituto 
oar  opinion  for   that  of   tho  Jury;   tttid  bolnc  of  th«  oi»inlon  that 
ilia   ffTid«no«t  ao^fj  not   oJ^tow  tliat   tho  4««ftKOs  aro  oxorbitant 
or  outragoouo  or  tn»»t  tho  Jury  mint  faavo  aoto4  frtim  projudice, 
partiality  or  eorruptiona  ve  oi^nnot  oenaitsstontly  with  tb« 
<i«oii»ion»  of   thiR   qoarto   ittt«rf«*ro  with  t>m  v^rdiot.     Am  to 
inotruction  nunbf»r  nina,   eiy^n  for  t>i«  plaintiff,    ^nd  nwaber 
thirty,   rofuoo;:  th«^  u«l>njlant,  wo  find  no  error  in  tb«  notion 
of   th*   trial    ©tourt.      There  w«»   ini?iiff  loi  t>nt   ffiri.i«?nvj«»   to  baao 


mMb«r  thirty  en,   an4  numbtr  nin*  vr;«  •ntlroly  &pt. 

Finding  no  miiit«ri*l   ftrror  in  th«  rftoard  the 
Ju(i#9ent  l«  afflnuNl* 


SkPntoKSK 


€6  •  S4360 


jAMm  T.  BURTor  ft  AM  mmtcs  ) 


i}ftf  Andiiiits  in  Error, 


▼•« 


i'lftintiff     In  Irror. 


IHUOR  TO, 

MimxalpAL  OCOHY 

4' 


14  I.A.  644 


Y 


im«    JTJStlCH?  TA^I^Oa  d»liTtr«4   th«»  opinion 
»f  the   oourt. 

On  Srov«ra1t»((r  SC,  1917,   th#  pLsintlffe,   jrnsi«s  T« 
Burton  And  Ad«  Burton  obtAin«d  a  4ttdKiB«nt  by  confession 
Againet  th>^  dftf«ndAnts,  Halph  C.  Proctor  and  l^.arguorlt« 
iTootor,   in  the   vun  of  |»609«0C'  for  i>ent.      On  Vm'toruAry  d» 
1919,  it  «&ta  orc>r«di   that   the  Ju4@Rt«nt  be  ojponed  end 
l«»ftye  giT«n  to   th"  d<sfe»dantB  to  ^isakw  th«ir  doffinaa,  and 
that  the  Judgment  stand  as  aeourity  «nd  r^xecution  be 
•ta/ed.      On  the  sane  day  the  defendaate  filea  an  affi* 
davit  of    ierita.      Cn  Februaify  19,   1918,  by  agreefeient  of 
both  partiem   it  vae  ordered   "thtit  the   following;  ninabera 
(443123  •  443438  nnA  449C16)    cf  «»■«»(«   in   tb<<  ACunioipal 
eourt  entitled  Burton  tn   I'ro cto r  be  end  t-my  are  heraby 
ooneolidatad  »it>(  t  \ip   oauftt";   and  leaTe  waa  ciT«n   the 
defenilante   to    file  an  nc3dition»l    Rffidevit  of  merits 
iaotanter.      On  February  27,   1918,   the  dnfendants  filed 
an  additioaal    affid»jvit  or  rr((>ritB* 

la  the  additional  affiddvit  of  merits   it   ii^ 
stated   that  the  plaintiffs  haYe  no   Ofiuse  of  action  be* 
eause   they  "have  r^ai^iTed  and  retained  the  sum  af  $3,000.00 


a4fation«4  In  ntiiA  Xmui«  aui  era9«iiMition  for  «.ny  dAm»g« 
0u»tain«d  by  plftintlffu  >>y  r(»«son  of  atgr  br«*«ch  of  th«5 
l«a««  \iy  defffndfintft  snc)  >)y  r^ainon  th«r«0f  9X9  barred 
from  r*»noTerin«  aiv  oth#r  or  further  exa*  of  money  from 
d«f«n(ianie  or  «lther  of  thi^m  by  r<^a»on  of  any  br*?aoh 
•f  th«»  X«»90  or  Bgiy  oov«fmnt  th<»reof  by  tn«Bi  or  «ith«i;» 
•f  th«ai," 

Tlio  written  lear*,  upon  which  Xh^  four   oonsoli* 
dated  ouito   for  r«nt  ^atm  ba««d,  was  datod  October  I, 
XV12,   and  oxplrod  tieptesabcr  3Ct  192S.     Tii*  fuita  w«r« 
brou«$ht  by  th(»  laoeors,   Jam^>r^  T.   Burton  0.nd  Ada  Burton« 
aisainst  tb«  l«e»«*«»  i'^alph  c.  Froctor  and     ar^erlte 
Proctor  for  o*  rtala  raOBthly  inBtallmante  vf  rf'nt.      Th« 
pr«giieea  .Wf^re  loositcd  nt  383C>-3332   Indiana  av«nu«  and 
w«r#  known  a»  th«  Burton  Yheatraj    the   rent  wao  |f3,00C>C0 
9«r  annun,   payabl«  in  inatalla«'nt«  of  (250. OC  aaoh  nonth. 

Tlia  portiona  of   th<:t  l#A»a   tbat  arc  material   for 
eonsidf^mtion  h«r«  ar«  aa  follows: 


All  oodifiontlons,   chAng«»s  or  attvndMaBta  sMula 

to   tho  ordinances  by   th*»  City  of  Chleag«»  or  to   tho 
:  =  t«tutffi!  Of   thio   :-tate  her*?Rft«r  in  ejiy  way  aff«ct- 
inir  theatre*  or  plao^o  where  issovlnic  pioturee  ar«  f«howa« 
during  fim   tern  of  thla  lease,   shall   b«   oomplied  with 
by  th«  leeeee  at  his  own  (txpenee,   ana   ia  on«  of   tn« 
oevenahtB  of   thio  l^aee.     failure  to  oomply   niitn  any 
ef  thn  ordinances  or  etatutee  for  thirty  (3€)   daye 
shall  be   oonciucr«d  a  defaalt  of  thie  lease  nn<j   n»mll 
be  sttffioiftnt  to   tt^rriin^ite  this  leane,    {una  forfeit 
the  jaon<»y   hc'«?lnftft«r  msnlioneci,    to-wit:      Flire  Thousand 
IXillars   (^&,OCv)    to    the  leseer  as  liquidated  damages 
enc   the  lesser  af^r<?'r>a  in  no  wise  to    'Contest  said  for* 
feiture)    ana    th«!»  aaia  lessor  ehall  be  entitled   to 
im^eulate  poeeeeeinn. 

It  is   fiiTther  at;reed   that  at   Xiip-   ter^slnation  of 
this  lease,  by  lapse  ef  time  or  oth<^rwise,   to  yield 
«9  isBSftediate  posseeslcn  to    said  party  of  thp.  fir&t 
part,   nn^  failing  so    to  do,   to   pay  as  liquidated  cUira* 
ages,   for   the  whole  tiwe  such  pcstiffpsion  ie  withh«ld, 
the  sua  of  fiv«»  thousnnd  dollars  (|i5,rcc)   paid  to 
first  party  Uiion  thw  exeoutioti  of  this  lease,  but 


sm^y op  x^'"' 


ittO- 


•9- 

the  proTlBlone  of   thie   olauR#  »tmXl  not  ^«  h«ld 
ftB  Mi  waiT«r  by  enid  fir»t   partjr  of  any   rij  ht  of 
r«-«»ntry  as  }i*»r<iinafter  8»t  forth;   nor  shall   th«» 
recoup t  of  Cf*id  rent  or  any  part   th^nRof,  or  any 
other  aot   in  sip  parent  affirriiRnoo  of   th«?   t«rianoy, 
op*rate  »«  a  waiver  of  th»='  ri-,rtt  in  forf^itit  thiia 
l«M9*^o  and   th*^   tfirm  rxt*rehy  grant«^a   for  th<?  period 
•  till  un<^xpir«d,   for  jany  br«»aoh  of  any  of  the 
coTf!>nantfi  heroin. 

Said  loonoo,  or  party  of  the  oeoond  part, 
hao  paid  FiTo  Thouaand  uollfiro  ($S,C<X)    eash  bonua 
to   tb«»  l«8»er  upon  th«  nx^ning  of  this  l«^a««,  the 
r«o«ii>t  of  whi  V.  iis  hnr#ijy  aoknowlod^od.      ;i»id 
iaone>    boooraos   tho  aboi^luto  property  of   th«  l»ei;or 
in  thi?  «vpnt  of  the*  u^fault  of   th#»  l»8t?eie  in  th«» 
porfo nnance  of  any  »f   th«   oov«iiA]itfi  herein  provid- 
•d  by  th<^>T   to   bo  »ad«  and  porforawd,   inoluding  thw 
yayttont  on  thff  fir»t  of  i»och  nna  "very  loontli  of  the 
rent  provided  h»«    -in.      It  in  ep^oially  »£.:r««a   that 
dofault  ie  to   hf>  ^f'pctiv*  ami    c!«>nolu«5iv«  o^^.^initt 
•aid  X#ot«ft  upon  mn-'payxa^nt  of  auch  etipul^ted 
r»nt  on   lhr>  firpt   4ay  d    «nia>}  f*na   c^v^i-^   -uoath 
«ft«r  th«   Iffnth  (10th)    duy  of  any  c^onth. 

In  the  *»vpnt  that  th.-r^*  i  ■  ■.  ao  'pfituXt  by  th« 
i«««#e  a»  jK'rein  oovanantftd  during  th*-  first  fire 
(S)  ymarn  of  fi«ld  t«r»,  Tmc  Thoo^and  Dollars 

)f5»$'^^«   ^^  •'*^'^  ®^  ®^  *'^^®  THcuBand  Dollnro 
(#5,000)    phaU  bo  applied  on  th^  l^st  #irht  '3) 
aontho  of  th*  firat  five  (5)   year  term  h.»rein 
d«i»is«d  a^  and  for  r^nt  of   eoi<i  premiere  h*r<»in 
d9mio«d  for  »»id  oirN^t  (a)   roonthe. 

In   tho  «v<»Mt   that   thp}tf5    i»  rio   default   by   th«» 
lo«»««*  aa   herein   3ov«nanted  in   thr,  SBoond  five  (5) 
y**ar8  of   thr    t..'na  h-^in   -i-aiv^rni,    th«  Throo  7hou«. 
?"?  ??iJ*'**   (43,000)   of  «,,.id     ive  Thousand  i3ollar« 
(S-BjCOO^    rmitiixring  ehali  b«  aoo«pt«d  a*  and  for 
ana  in  liou  of  rent  for  the  laot  on«  (1)  y<?ar  of 
tha  torn  of  thi«  l«»aaa. 

It  iiR  furthor  agraod   that   tho  aim  of  Two 
Thouoand  DolLvro   (42,tCC)   hr^^in  «o»tiono«i  shall 
draw  int^TttsX  at   the  rate  of  six  p9T  oont  (6,-) 
per  annua  until   ©aid  money  i«  eitiif»r  tak*»n   for 
rent  for   tUo  laot  ei^ht  {H)   cionthp  of   th«»   first 
fiv^'  (8)   ymr  tart  of  tuie  loaeo  on  to-wit:    v^nmary 
fir»t,  A.   D,   1917,  or  U^'fault  is  m  l«9  in     ny  of  the 
a«v«nant«  of  this  !«&•«  imA  ths  tpna  ondod,   in  '^hich 
•Tont  int  r«»ot  Khali    ««»««  ©nd  all    intf   «at  thffn  duo 
or  aoorued  up-.n   th-  totfil    tMjm  of   "ivo  Thouss».nti  I)oll,ars(ft5000] 
Bhail   lnic!*?diat«ly   th<»n  -mu    tVre  b^oot;!?   Uir.  »ro»«»rty 
Of  the  l0«flor  a»  llQuidstad  danangao  of   thfi  »oid 
laaooro. 

It  if    further  agrr^^d   Vmt   th©  f;iin  of  Three 
Wwuoand  iiollari*  (t.3,C0C.)   hf^  r*»in  Mf»ntl©n«d  Bh^ai 
draw  iBtoroat  at   th  '  rs.t«?  of   fiv«?  per  onnt  pf^r  an- 
nwsa  until   »*ti«j  jnonwy  i»  «»ii,h*^r  takon  for  rent  for 
th«»  la«t   one   (1)   y^n.r  of    thA>   last   fiv«»   (5)    yf-.sir 
pHTt  of   tWp  l*?ae(?  on  to-wit:      Cotober  firj?t,  a,d. 
1981,  or  default  isi  mado  in  any  of   th^  lov^nrintB 
of   ti.io  leaaa  and   tha  term  Pnded,   in  whi  .-ii  «vrnt 
^nt^rewt  •hall    oeaee,   nnd  all   interoRt  th«^n  dua 
or  a<^ona«d  ohall,    tog/'th^^r  with  th^  pr tnoipal.  of 
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Thr««  Theu«»nd  Dollar*   ($3,CC0)   b«)oom<»   the   prapiffrXy 
'   of   thw  l#8ii»or. 

It  in   further  agreed   that  the  j-^nrly  Int^r^wt 
on  th«   Bwt  of  FlTe  thousand   iJoXlar«   (;j5,Cif)   Rfor«* 
BRid  for   thffl   first  fiv**  (5)   y^^nur  p«riod  of  this 
Xano*,  amo  ntlng   to   Two  Hundr«4  sevpnty  (427G.CC) 
Itol^JTB  p»r  y«iur  ehftll  b«>  duo  «n€»   pAyalbl*  on  Cfipt- 
oialior  first,   of  oaoh  and   ^vArjr  ynnr  during  said 
flvo  y<?ar   i;<?riod. 

It  is   further  a^re^d   timi.    th«  yoarly   int«*r»Bt 
on  tno  ourt  of  Tlurao  Tfeou»and  i>olI«r«   (i3,coc)   for 
th«  eiooond  fiT«  (5)   ytf^r  p«riod  of   this  ipriBP, 
amounting  to   on«  hundred  fifty   (ijilftQ.OC)   i/oljars 
p«r  y«ar,   whnll   ^»«»   du»!>  atnd  ^r-syabli*  on  £«>pt«»fi^;«»r 
first   ol'    ««oh  and  p.M*^ry  ynnx  during  sr.id  ofioond 
fire   (5)   y«ar  i»eriod,   ffXo«pt  the  laot  yoar  tijeroof. 

At  tho  trial   th«r(»  was  offered  in  «viuence  on 
boJiail  of   th«  dofenuant  a  orrtain  l^tt^r  and   oh»ak,  and   the 
tostiaionj'   of  the  d««f (»iidf«nt,  Balph  0,   Proctor,  and  a  wltaosi* 
Loring,      The  uitfondiant.  Mane««rit»  Proetor  van  dinaiosed 
out  o  <    tho  oaiiff«, 

Tho  evldifnoe  of  Jial^h  t,  Frootor  is   to    the  «ff«ot 
that  h**  ftlffnod  the  lease}    that  hf*  hos  not  occtipied   the  pre- 
jBaiB«s  «r!\ioh  vrere  ased  as  a  m  tion  picture  theatre  ttince  tetober 
30,   1917;    tlmt  ho  aade  b««o  arrangeaent  with  c^nii  Lederer 
lao   to  opening  the  thvatre;    that  Lederer  eponoil  up   th6   thsatros 
that  he  helped  hiia  by  lendini;  him  soaoioensy  ana  (Liyinic  iiia 
direetlons  KnA  arranging  a  program  for  hia;    tlmt  he  ciir.* 
cussed  with  Mm  the   mn%  of  operating^  the  theatre.     A  letter 
datod  January  23,  1919,   nigned  by  Lederer  and   addressed   to 
X^olnen,   attorne>^  for   thP  plaintiffs,  wnita^i  purj»orts   to   be 
8.  Btatenient  of  vhftt  Lodsror  expeotod   to  do  with  the  theatre 
property,  was  eft^'^rod  in  STid^moe*      Xa  the  latter  part  of 
the  letter  are  tlie  words,   *l  feel   1   c«m  make  arrangements 
with  yix,  Froater  t<>  get  a  reaeonably  good  peroentitge  of 
the  profits  abore   th*^   rent  which  X   ann  add   to  my  se.Xery 
and    that  is  what  I  will   try  to   do."     Thexo  is   no   evidenos 
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wliat<?Y«r  that  unif  Arrang«n«nt  aotu&lly  wacs  .m4«  by   th« 

plaintiffs  with  Le^<ircr«   The  evia«ne«'  of  the  witn'^am 

Loring  in   to    tli«  eff««t   t>iait  >»«  i'0!jupip«i  thi»    .otion 

piotur<?  theatre  at  3830  Indian*  nri^nu*,   known  a«   the 

Burton  Thoatr*.  froxa  Uajf  26,  1^14,  until    thi»  la»t  of 

April*  1917;    tH«t  he  p«l<i  rent   to   J.   T,   Burton  for    th« 

use  of   the  tiieatre  for  the  oenth  of  cotol»er,  1917.     A 

oheoK  for  $2S.0C,  dated  Cotober  9,   1917,  pa/able   to 

tho  orvi^r  ot    J.   T,   Burton,   onciorecu,   balfinc<'   clue  October 

rent,  ims  off«r«d  in  evl4*»no«,     LoriBn  fttrtH*»r  testified 

that  he  oecupled  th-  theatre  until   tiiff  en.i  of    ;  otob«»r 

1917;    that  on  aeeount  of    .unineee   oonditieae  he  wae  foroe^di 

to  vaoiite;   that  h«  eent   the  keys  by  r<^i»terecl  nm.il   to 

James  't.  Burton,   one  of    th«*  plaAntifft»     X)nxxxx%ai3LxnoixsantxaauuL 

ftJbAx]tKK»tlZ9cxnHxi(KKX|i]xztxa^xlhKxx3ifluuilUCit:^i: 

At  the    alofte  of   th«>  (rvid;<?no«  aix  propoeitione  of 
law  «er«   sulKsitteu  to    tlf-   aourt;    ihp  fir»t  wae  held  and   the 
ether  five  refue«<i.      On  uiaren  3U,   1913,   tht     -jourt  entered  ju(5g« 
meiit  aciainsi   the   d«fer5dant,  llalph  ti,   Prontor,    in   fnvor    of    ih*" 
plaintiff B   in   the   sun  of  #1305* CO  together  with   co: to.      The 
judgment  included  a  balnjttee  of  rent   for  i^eptesjiber,  1917, 
all  of   %h*i  r(?nt  for  th«?  monthe  of  Coteber,  SoY«mber  and 
l>ece<'ib«»r,   1917;    rmd   th«»  MontVi  of  January  1918,    together  with 
certain  sitto.-n«y»8  feee. 

It    i  «:■    tv.n    '.nnlrniKon   u       th€    ti<;'i  "t.  r.ant    t,>ixtt    in 
oaee  of   a  default   In  th«?   onyim!   of   th<p  rent«   th«?  partita   to 
the  Iraee  have  etipulated  ae  to   thi>r  dfunegeo,  and   the  plr^in* 
tiff  *ha.e  »e  Alterni^tiTe  but   to  ao-^f>i}t  and   retrain  the 
#B»I}60  renainioi  in  his  hands  ae  linuiiated  daeetgee  and  «• 
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tt  sol*  wad  oaljr  efta^ensation  for  any  <lanag*  h«  sugr  hsf*  nu** 
tained  by  r«AS«a  of  ih«  br<r«oh  of  coToiMuit  "b^  Prostor  to  pay 
rent."     Vo  «jro  of  ili«  9j»inion  thut  the  oTidenoft  end  ftuttiorl* 
ilte  do  not  i»ittt«ii>  t^  dofoadant^e  oeat«ntlott.     4o«ordlng 
to  tJio  orideaeo  th«ro  wh»  no  re-eatiry  "by  th     landlord  and 
\l»  rli^ht  of  inesffoeeion  still  3rcaaia«d  In  t%e  tenajit.     Un^er 
the  elr»i»ot«aecs  rent  ««s  still  aecsruing.      The  leasct  dooo 
not  prorid^  that   ttie  defei^ant  nigr  T^eoto  sad  th«fi  el&ia* 
«x  £ar|o«   th«t  th«!  loaoo  Is  ot  am  m%d  gund   thmt  th»  Imnilerd's 
rtfiht  to  rout  has  ooasefi.     Tlitro  is  ao  su^  «xpr^Bm  pT&rlsi&n 
la  tJbe  writing;   tine  pXiaintiffs  >mT«  net  auod  for  goaoral  dask* 
«^5«s   for  a  br«?nQ^  of   a@«ti*aot  oa  the   tH«»xy  that    the  li^^so 
W&B  torsainatod;    %h^  }mtn  so^r^Iy  emod  for  as  lastallBieitt 
of  r<»nt  imrsuf^nt  to   th**-   terras  of  tho  loaso.     th«  defendant 
elaias  that  tho  plaintiff  r«*eat«re<i  &.nd   took  pt^osessioB 
«id  also  that  the  j^laintiff  put  another  t«na:at  ia  pootEOaoioa; 
but  tho  r«€ord  oontaino,   ia  our  ^plaioa,   iasuffiaient  oritl^BOo 
to  ostahliolk  suQh  elaim. 

^®  ^^  ^%t  ^Wftsoafflit  go.   T»   gg^r.   177   Hi,   A9W» 
ZSO,   tho  erridoao'^   shovod  that  the  landlord  *d«8laroa   tho 
t«r^>o  of  tho  leaso  ended  and  rotaiaod  the  flSOO.OO  do* 
posited  as  liquidatod  c^usa^jgos*  and  th^   <3ourt  ia  a  oait  hgr 
the  lossoe  a^atest  tl»  landlord  held   that  tlio  #1200.  @0 
nmm  a  penalty.      It  will  he  se«a  th^t  th&t  suit  «as  ia* 
stituted  by  the  losseo  to  hove  thp  d«9p»eit   O0aaid«red  a 
peaalty  aftor  the  lease  e«BO  to  an  end.      In  '^h^ude  jr»  ^hepard^ 
122  N.   Y.   397,   it  vas  hold  thut  after  default  hy  the  t<mant 
in  the  payment  of  r«at  snd  hie  diepoosossioa  hsr  the  laiMilord 
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th«  df^poeit   In  th«  Imnds  of    t:ie  larKllorU   va*  rai©r«ly   iield  j** 

an  indftinnity  wmi,    th  refers,  aft^r  thp  r«»-«ntry  ef  th«  land* 

sum 
lord  h«  wad  «jititl«d  to   r^tatn    :ttly  •lacly'a*  wovld  «©▼«»"  th« 

4Kn»ig<9«  and  that  tho  t^laintifJt  was  entltlfid   to   th«>  fsuirplufi* 
In  that   «5ft»«  «^pfaa«l8  was   plao«d  on  th«    t  rjuination  of    the 
loaao  by    the   r«-ft]aiiry  of   thrv  landlord,      LiJi«vifiO,    in  j^j^^jMUyr 
V.   Hubinpon.  174  H,   X,  492,   it  wao  hel4  that  wh  \>  p  th«?  land- 
lord yiad   elected   te  r«-«nter  for  th«  nonpnymf»nt   of  r«nt 
that   "it  vouid   sof«  to  bf!^  ttnjuet   to  gmratit  him  to  haYfi   the 
u«(i  of   thi3»  ^roiftlsoe  and   tli»»  d«poelt  of  #X0OG«O0  b«t$idee„ 
•opesially  where  th<*r<¥  la  no   olaiia  that  any  drm^-.,  «s  were 
suBtained  b«yead  th«  lo«s  of  tho  unpaid  rwit, *     Cbylouely 
liore  th«  "OASh  bonua*  wok   for   l,h^  fii?«urity  of  thr'  landlord, 
m  penalty  for  a  Viroaoli,  tma  not  apecifiea  da»«4E««   intended 
to  be  aeoepted  as  full   oe»9«neatl»n  for  a  breach  of   oo»» 
inaet. 

i^iunittnnt   to  tv,*>  {j»^cieione,  it  ip  quite  obTious 
that    thfj  ii^5,000«c;0  muBt   b*   «K»noiaf»r«d  as  isf;r**ed  upon  a« 
tt  penalty  and  not  liqui4ated  damagett.      It  "vne   intended  a« 
a  de.josit  to  urge  upon  the  leasee  the  perfexi»anoe  of     >iia 
eontraet  and  to  »eour«  the  las»or.     Hr,   Juetioe  Breeae 
•3Epr«ae«'i  it   in  itjunaond  T.    Cnton^   ^4    111,   133,   *The  objeat 
of  providing  a  penalty  In  a   cjontract  like   this  b<?fore  tui« 
is  not  %o  exouee  a  ^arty,   but  to    oc  ripel  hi«a  to  perform 
hie   oontraet.      In  1  ifotidsr  on  obli^sationa,  880,   in  treatini; 
of  thf  third  prinoipl'^  ot   pon^a  obli^jatlon,   It  is   naid 
•tho  object  of   tho  penal  oblifi;&tion  it-   to  as^eure  the  exe- 
eution  of  the  prinaipal,      •Tlierofore,   wh«?!ft   th«».  p«!naX 
•blii^ation  attnahen  froa  a  default  in  executiag  the  prin* 
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Olpnl,    the   crpiiitor  may,    ineitead  of  •nforo.ln^   the   p«n«ilty, 
l»roc«-u  ujE»on  thfl  principal  obligation.*      Hare  tw^  lAnU* 
lord  iH  proceeding  upon  th«»  prinolp*.!  obli/gAtlon  whloh  in 
tho  fayiMftnt  of  r<»nt,   the  eubjeot  of  p«n»lty  io   in  no  vmy 
inrolved,** 

Th9r«  is  nothii!ig  in  tho  l«ft8«  irinleh  in  mmy  m^p 
inti»at««   that  the  tenant  \i^  nere  attandoi^nent  of   t}\e  prr^ 
nises  «a«i  th««  refusal   to  pay  r«nt  ia  entltlmi  to   ImYe 
the  X«ABi^-,   and  all  his  obXlgatlone   th«srmmd''ir,   .'UinsiAertfA 
as   torEiinated,  and   ooBip<*l  tii*;  landlord   to    take  back   th« 
presJiiRfifr   and  retain  th<»  ^SCCO.Ge  a«  daBajag^^R,      it  is  pro- 
Tided  in  tlaie  lease  *that  if  (i«f«ult  %•  made  i»  the  i^ayment 
of  the  rffnt  »  *  »  it  »hail  im  lawful  for   tiio  i>arty  of  the 
firet  part  *   *  «  at  anjf   time  th«»r#aft«>r  at   the  <5lootion 
of  eaid  firet  pnrty  (thf^  landlord)    *   *  »  without  notlGrr  or 
4eBmnd  of  rf^nt  to  c«s<?lnipe  eeifi  t«»r«  ended  ami   to  rp»ent«r 
tmXA  d^miB^d  pr eml BOB  ♦  *  **  ano  <*xp<^l  anyone  oor^^pylng  the 
preralees,  and*  again  to   re  oaeese  and  enjoy,  &»  btjfore  thie 
demiee,  without  prejudice  to  any  reiaediee  which  Ktiisht  other- 
wlee  be  wec^d  for  arr*ar»  of  rent  »  *   *  p.n<«   eald  p«rty  of  the 
•econd  part  further  corenantw  ana  a^rroe   that   aald  peiTty  of 
the  firet  part  »  *  •  eUall  have  at  all  timeo  the  right   to 
di&train  for  r*»nt  dita,   «nd  «hall   >»rive  a  Talld  ».nii  first 
lien  upon  all  prop<*>rty  of  said  party  of  th'^   weoond  part 
whether  exempt  TSy  law  or  not  as  security  for  the  pnysaent 
of  th<»  rent  herein  reserved, *•     It  will  \m  Bff-»n  tVwit  it  ie 
th«r''i?i   provided    th?ft   in    ;ase  of  default   in   the  payment  of 
rent  ^y  the  defenimnt  th«  i>laintiff  was  entitled  at   hie 
election  to  deelere  th«^   term  ended  fitnl   to   re-enter  th«» 
9r«ais«s,     The  evideno'>  ehowti  neither  an  eleotion  to  deolar* 
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the  tftrm  «nd«d  nor  h  re-entry.     Tii**  r^rult  io  th*?  1<^««# 
rttttftins   in  forae  and  th«  l«ets««  lis  liB\>l<^  for  rent  as  it 
accrucTB  from  month  to    >onth,     Cf  oo  ir«ff,   pursuant    to    tie 
Ieae««   th^  landlord  holds   the  $3000«&0  ao   tiu^t,    in   thf^ 
oourae  of   tijne,   if  .ii^fmwhilr    tHe  l«<a»«  In  not    t,i!?r^in»tod. 
It  will  he  Apv^li^d  as  psgrsatfut  of   th«*  rent  for  the  laat 
ymr  of  th<    tera. 

yindinjf  no  enor  in   th«^   r^^oorsi   the  Juu^ic-.en'C 
will  Ta*?  affirmeti. 


113  -  24419. 
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MR,    JUaTXM  TAXJ.CH  d«liTPr«d    thfl  opinion  of 
the  eo  :rt, 

Th»  plaintiff  l»raa«ht  suit  to   r-^  oov<»r  th©  *um 
•  f  $983*50  ipaid  by  it   to   thft  defend<iint  at  the  pufohattc 
pri99  of  a  o«rtain  quantity"  of  iroa*xine«l«aili  akisming*. 
7h»  plaintiff   etlain«<l  that  thft  material  was  b«ur;ht  by 
Mui^l«S   wa«  jiaid  for  inmeditatffly  u.von  iln  red^ipt,   Imt 
vhon  cxaninod  wm«  founwa    te  \j«  below  aaj^iple,      'thfi   contracjt 
iraa  nado  through  oertain  l«tt<»rfi  and  writing*  and  van  to 
the   affeot   that    the  defandaBt  wouldi  Kali    Xhf  plaintiff 
"Irori'ir.ino-Loacl  SklBBtaln^a  aa  per  aamplc*  nailed  you  on 
the  6th  inst.    (being  3\xn«  6,  1917)      Our  fla»fflwnloatlon» 
approximotaly  15  tons;"   •Thirty  dollars  ($30*0G}   per  nat 
ton  f.o.b.    oars  l?ittaburg,  i»a.      sight  draft  againat  bill 
of  ladiafi  payable  on  urrirnl   of   car."        Sometime  sibout 
June  6,  1917,   th«   defendant  aent   to  and   the  plaintiff 
reoeiT#d  a  aasaijple  of  sino  dross,   and  notice   that   the 
defendant  )Md  approxiaatoly  SO  tons  for  eale.      i>n  June 
28,   1917,    the  plaintiff  aoknowledgod   r^1oeipt  ol    the  l«>tt<^r 
and  sarapla  and  Made  an  offt^r  of  1^30. OC  per  ten  for   the 
material.     Meanwhile  the>  plaintiff   o«ua«d  the  eample  of 
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21110  Drof$e   U   y>e  <e7umXnifd  by  m  ohmULst  of    tnn   Illinois 
OIlflKloal  Lftbomtory,      Th«   Q2i<»>3let  who  matic   th«  •xautlnA* 
tlon»  te9tlfl«4  that  hl»  «n«IjrBl«  «ho««»<t  thi^  fellowlngt 
21no  55.64;^,  I««&d  S.OM,   »nd  Iron  ?U«10:i.     A  tel«»grt>Bi, 
dAt«d  Jurif!  30,  1917 •  nnu  a  nualxir  of  Iffttfrrn  w«r«  lnt«r«* 
ohangfid.      In  one  dated  Jun«  29,  1917,   th«  plaintiff  vret« 
*It  Is  undAmtooii  that   thr   sample  nuet  fairl/  r«prftB«nt 
th«  laatftj-ial   whlah  you   ahip"  ,    »?to.      On  Jvily  21,    1917,   IC 
tens  of  2^1no  DroBm  wa^s   Bent  ana  on  Au^KUst  9,   1917,    the 
defendant  K«nt  a  sight  draft  for  $at22«5C,  whl^  th«  plain* 
tiff   paid. 

By   talagraata  of  July  £,   1917,   It  vaa  agreed  that 
certain  freight  oharge*  woulU  b«>  r;utuF>aiy  «1  loved;   and  the 
defendant  wab   requeoted  to   eetnd  th«  2^1na  Droea   to   plain* 
tiff  at  S&ndoral,    Illinois?.      t);»on  arriys>l  of    the   2ino 
Areae,  one   Iterrman,   n   oVif^^miet,  on  August  24,   1917,  nAatie 
an  analysis  o     a  h>  ndful  of    th«>  inateriftl,   tak^n  from  each, 
or  ^raotloally  all    the     arrels,   nhout    thirty,    in  whi -h 
th«^  material  arrired.      }\i»  analysis  showed  2ine  35,3;^, 
Lead,  a  traoe,   Iron  29^0^  and  Zl,  8. 8^,     Vo  analysis 
eithsr  of   the     atuple  or  of   the  bulk  wae  p%t  in  eTideaee 
by    the  defendfint.      On  August  27,   1917,    th«   plaintiff 
wrote   to    the  d«»fen<l»nt   informing   th^^s   that   it   found 
the  ;^ine«I>re8s  "ie  nothing  like  sample  aulxcaitteili  and 
sane  is  of  no  v-due  to   uf!**,  ana   stating,   furth^^r,   "fyt 
we  paid  your  draft  for  t^iic;  oar  we  want  y<  u  on  rffi^-ipt 
of   this  letter  to   r(?tum  uo  our  moncty  tmd  giire  ue   tthip* 
l^iag  direotions    fc  r   th«  naterial,   ne   it   in   In  our  way.    *   *   » 

We  trust  you  will  do   as  r«»quef?ted.*     At   th^-^ 


UlLttl^F 


tA 


%iM»  e      Uxe  trial   th«  iaatinrUI  van  etlll   In  tli»  p^uMMsion  »f 
th«  plaintiff  In  ChlmtfO.      On  Auguat  19,  1»17,   th»  dnf «•«<!- 
ant  ansv«>r«t(i   the  plaintiff* s  l«tt«r  of  Att^uat  27.  X9I7, 
stating   tra^^t  plaintiff's  o\>,1«etioiis   oould  n«t  1>#  «»ntertain«4 
•a«  to  quality  ao  w«  m»v*»  alrraOy  p«l^  a^i^  •ihipp<»r»  aad  know* 
Inis   that   th<?/  ar«  a  rallabl©   flxw»  know  tht^t  th«»y  Aid  not 
•hip  us  diff«pa»t  »iat«rlal  %lmm  •'n^wn  u««      In  your  l«tt.»i*  of 
aa««i»tane9  jrou  ottttod  that   th«  earn*   oflnaiet^d  of  loa4« 
slno  ana  Iron,  not  apoalfylns  any  ap^^elal  (luantitjr  of  «faeh 
And  if  th«  im««  liaa  pror^ii  «lli;htljr  inferior  fioia  your 
•xpo9tationff»  w«  do  not  fa«l   that  wi?  »r«  at  fsult,* 

On  Auguet  51,  1017,   th«>  x>lalntiff  rerpllea  a« 
follo^^e:      "ThiR  1«  an  ©fficiial   notion  to  ywu    tJmt   ^(f  dw^awfl 
r^^turn  of  th«  aonwy  p»ld  you  on  ydujr  4raft  for  $323*60  4atcA 
Attguat  6th  thru  ?lr«t  ITat.    Bank  of   Youa|[»to«n,   and  paid  by 
ua*     fh»  material  that  ydu  ohippea  is  no  lAi^ro  naar  up  to 
th«  santplo,  00  whioli  vo  1»aaa4  our  prio«,  ami  whioh  sati^lo 
you  will  n«t«  by  sales  oontroQt  of  yoar  own  diraf  tin|{  no.1C57S 
is  u&iXe   th«^  basis  of   tha  Sida*      Upon   r»tum  of   the  AiiK>uitt 
9ald  «•  st«u»d  tim<ii-   te  t^ik«»  eu^^  dlRpoaiti'^n  of   th«»  imtor;M^* 
naw  at  S&ii4aral,   111*  as  you  aoay  order.     The  mmpX*  assayetf 
53,:l  slno*  but  the  aiaieriaX  only  assays  mH  slna  and  .Has  t91i 
iron  as  ;ft>a  will   find  whe^n  ycs  get  it  ba^.      It  lo   'wortl'il^ee 
to  us  and  «•  do  nat  vlsh  it  at  nny  prloa** 

On  UarcKh  14,  1918»   th^*    <iourt  •  »  Jury   haring 
been  «aiT<»d  •   •mt«red   th<?   following  order*      "The  Court  finds 
the  iBtittOS  ei^aittst  the  plaintiff**     lotions  hy  the  plain* 
tiff  for  a  new  trial  and  in  arrest  of  Judgnent  were  siada 
Rn<i  OYerruled* 


■iJ"j 


"  ,^c 


It  is    €tt»i«ttd«(l   <n   th«  port,   ot    tMr-   ,aaintiff   that, 
(1)    A8  It   agreed  to  purrshaue  "b/   nar.pl*;    (2)    >i8  it  paid  for 
aatorial  b«fore  lUR^f^otion;    (3)   as  upon   Inep^otlon  thft  mater- 
iaX   dfi'Iivftrfttl  inii»   inferior   to    tb<?   ^nnplo  tulaiaittAdi;    and   (4) 
ft»  it  offered    to   r-^turn  th<»  m^r«l'um4i8i«,   the   oourt  ^irrtui  in 
finding  for   th<?  <i^f«ndRnt,      <"*i  the  oth«r  hand  It  Ir    cl»im<%{t 
Ijy  th#»  4»f«m<i;^nt  th«t   th<»  s  ntraot  difS  aot.   w^^ntioa  what  tho 
^ilAlity  of  thff  Ta«ro>i»ndis«  wmts   to  b«;    thnt   th«  objeotinn 
to   th«  q^ualit/  of  the  auitorial  in  th'^    oar  should  Imre  be«Kli 
reported  b*?fore  thp   car  w.*.8  unlo»d«ii;    that  th©  toe  to  pur* 
iwrtlng  to  ohov  that  th-^  -.atorial  w%»  not  in  Aoeordaaeo 
with  the  somple  wop<»  of  but  littl©  Ynlu^  am*   that  th« 
iplaiatiff  iRado  no  unoonditlonol  offor  to  r«;tum  th«>    lAtfirial 
to    th*?  «j#ff»n'ij?jit.      The  onl^?  jwlnt  M«d«  in  th«  hrief  of  the 
d<»f«ndMnt,  otItRide  of  geaorml  argiim<mt,  is  tb<^  foULoving: 
••-Purty  c&nnat  reoolnd  a  oontraot  of  b«JI«  j^na   nt   th«   saosui 
time  retnin   th«  goode  ho  ht«»   r*c*iTOo,*     Ae   t©   th«<!  othor 
OM-ttore  eugg^Btt^U  in  tiio  oouroo  of   tim  nr^wn^^nt  in  th«$  hriof 
of  the  aofondant,   thoy  are  not  «uj»:>ort«»u  by   th«*  «vid«ncf? 
flund  wilX  :»«t  b«  further   oons5iatr«d,     Ao   to  r«saei0fiio«j   wo 
ftro  of  th«  opinion  ths^t   tho  it«tt«r  whi«ih  «««  sont  hy  tho 
l^lnintiff  to    th«»   d<>r«ndnnt   en  August  2*f ,   1917,   wa»   Buffi- 
oient  eTid<^ao«  of   c  9^plia.no«  with  »X1  th(?  law  roquirod  undor 
tho  oirowaotanooB.      Th«  ii««f«ndant  was    infona#d   thstt   the  r.i«r» 
cdumdioo  wa«  not  up  to   oo/fplo  mn*   that  it   wao  of  no  t&Iuc 
to  tho  pilaintiff:  and  f\irth«r,  ro^uost»a  thf«  d®f«>ndant  to 
return  tho  p^\xx9im»*  prio*  and   to     ive  thf  piftjintifr  ohipping 
dirootiono  for  th«^  taatorial.     tho  evidonoo  ohewo  that  the 
aorohiiindi BO  had  i»e<»n  shipped  diroot  from  Soaifo  &  Bcn*e    Jo. 
at  CaJcoont,   ira. ».  Wh  iOv!!t   th»  drfeiftdimt  vhb  loontoo  at  i'itttM 
Imrgc  i^a*     Than  too,    th^  lptt<?r  of   tho  uotendant*  da  tod  Auipywt 


29 «  X9X1 ,   ended  Mriih  tim  nerds,  *««  trust  that  you  vlXl 
reeoneider  your  obj<^ctioiis   «)nfil<ierln£^  th«  ;>fttt*r  oloe^d.* 
Certainly  the   evidence  Bhovn   thikt   thm  plaintiff  off«^r#<i  un- 
Qonditlonnlly   to   return  th*  ia«rah:iijdl»«   in  aue»^tion,      IdaajL. 
0<yat«>d  l^ap«r   ?Q«   T,    -lupgl^a  lHT<!?Iopg  ;1o.»   X<19   HI.   App.   48ft, 
TH«  c  cntrttttt  at  Vli**  timo  of   the  4«iiTery  of  th*  msrohfti^ls* 
and  thn  pajnaant  af  th©   purohae«  pric«»  by  the  plaintiff  wai, 
I^tilly  ooneidnrffil,  an  executed  contract,   Bttbj«ot,   h(»*«"rert 
to   reaoieeion  if   the  loaterlaX  trae  l^elew  saiapl<%,      '^^lAn  tha 
plairttiff  toumi  Uipon  analysis  of   the  £ine  -  i}ress  thnt  it  was 
lieXoir  smajple  and  »€»   iitformeti  th«   (i#f «n<i«mt  nnd  offered  to 
return  it  upon  receipt  of   informtion  ass   to   tJfie  plaoe  to  whiob 
it  should  he   shipped,  h«  aid  ail    that  the  Xi&w  of  reaoissios 
requires,     in  fijii^don  y...  f/rnioott,*  141  111.   649,   the   oourt  said: 
*nie  nile  requiring  a  party  r.oelclng  te  reaoiad  a  oontraot 
for  fraud  to   plae@  er  off«r  to  plaoa  th«»  oth«rr  j>&rty  in 
JLiaiE  iiiiil*   *■  *  0  ndition  precedent   te   his  right   t©   r^-aoind, 
has  been  frattu^ntlsr  affirmed  in  thie   nt  'te  as   to  r«<|uire 
so  extended  diseuselon  or  illuetratinn.*      siting  Stro.iit^  jj^ 
Lard,  107  III.  26;   Daane  r_,  l^oekweocl.  115  ill.  490.     in 
Mitchell  r,   Uitcb«^ll.  ^65  III.   166,    thr:  court  ealdj      "When 
a  yarty  di&oo    ere  fraud  has  be<»n  praotleed  upon  hia  in  jnaking 
a  oontra<3t  he  should  tender  ivhat  he  hns   recelrea  und^r  the   ooxi* 
tmit  as  a  condition  to  its   re»oi»Bion,»     In  ^aucie  ^t  al  Ty^ 
BmUusa.   6fi   111,    512.,   th«?    court  Said:      "If  on   the  oth^jr  Iv^nd 
thciy  retained   the  (-oods  only  a  reasanahle  tiae   for  exaiTiina* 
tion,  and  isiniediately  upon  disooTsring  that   they  were  not 

•  f  e   dharaeter  or  quality  oaHe<l   for  v^y    Hit-     xn tract,    they 
notified    th-^'^  rendor  to    t.ak<*  thw/.  haoK,    tiiRn   the    aontraot  was   re» 

•  eiaAed  and  no  recovery  oo.ilcl  be  had  for  the  prioe,* 


vtalb  XTt".  'q  M 


Jmumm/tik  *•  thf>  «Yiden<<«?  shows  Umt  th#  mmfhtmm 
din*  was  beui^ht  hjr  sitrapX«{    Uiat  yih»n  d«.llT«r«c   to   th«  plain-* 
tiff  it  was  eaiit(trlfi.lXy  l^elow  the  qu»>Xll/  <?f   ih««  aaiBpl*; 
tiiat  th«  plaintiff  thereupon  «it  ono**  notifl«d   th*    di-fencsant 
that  thfi  8i»roiv.naio«  was  not  up  to   etmpls  ana  n-i.t\  of  no 
value  to  1 1  ami  rpquost«d  n  r«tum  of  the  purohA««  prlo«, 
and  also  sliipi:sing  dir«otion«  for  th«^  siatorial  thnt  it  laicsiiit 
■b<5!  r«tume»d,   we  ar<»  of  thir  o,. minion  that   th«9   finding  of   tlio 
trial    court  mits   ol#»sur^y  it^^alnst   the  wwlght  of   th«?  ftYltlonoo. 
Tho  Jud«!;m9nt  of  th«  ^unlaipiOL   eourt  is  rev^fr^e  .  and  ju48m«nt 
la  the  BW4  of  I322.50  in  favor  of    Uif?  plaintiff  and  against 
tJae  d «?*"«» dan t  will.  "b«    .'-nt^rod  h«?r«. 


u^V>vo7:ij  ,uj^  JUUii..  ,i«  I  .S'3it: 


350  -  ?-4aa6 


Jim'   F.    0*DCUD, 


App«l  !<»<»•      ) 


"W* 


HATiosi^  cc  'Han.  aw  rm 
s.»:(;uRiTY». 


}    A7.MUL  FBOi 


214  I.A.  644^ 


MK.    JOSTlcr  THCaiEC»  <ieliv«r«4  th«  opinion  of 


iTM  oourt* 


Tlia  plaintiff,  Joiui  P.    OVi>owa,  brought  tM^ 
aetion  ngt^inst  th«  defendant  H&tional   vounoil  of  the 
Knit;ht»  &.  Ladies  of  r.«ourity  to  rfi-aorvnp  ih«  d«!:ath  b«n«» 
fits  proyi«Jp<l  for  in  a  l)«»n«f ioinry  onrtiflaMte    th«%  d^f<?nd- 
ant  hftd  pr«!'viciu0ly  iaeu«»d  on  th*»   lifn  of   hia  wif*»,      Thi» 
id  an  a'ijp^al  hy  th«  d*'f<»jias*nt  frcn  a  Judip<*nt  rf^^coYcreci 
by   th<?   pX«int4ff   in   thf'  «?uw  of  >  677. 80. 

Aftor  iKJth  pnrfeiees  )Mui  ftu1»itt«<i  t>>'«4r  «vicltno« 
th«  trial   ttoujTt  Uonied  th«»  <l«f«nd?»nt*s  motion  for  a  por* 
Mptory   inKtruotioB  directing  th**  Jury   to   return  a  v^rdiot 
in  its  fuvor,  and   allowoU  a  »iail«r  ru  tion  jaa4«  by   th« 
plaintiff. 

In  urging  t^mt   th<?  JudgiMiit  Im»  rair«raa<}  th« 
4af«n«lant  oont(»ndB   tl^it  as  e  watter  of  law  tha  plaintiff 
is  preeludad  from  any  r*^eov«ry  on   tVde   c  rtificato,  by 
r«a«oa  af   tho  anavera  whioh  hin  wif«  mul^  to    certain 
({uaetionn   in  th^t  niiplinotion     fcr  the   o«^rtifi<»»te,    w)ii  ch 
answers ,   th«  tief <»n4nnt   contends,  w«»r*'  f'>l»a,     7h«»  plain* 


^!^ 


VwN 


tiff   oont«ni«  on  th«*  oth«r  hnnd  tluit   t)i<»  ^ns'T^rw  In  qu^ntion 
nuat  hf>  cnnoidered  an  r«pr»fi*ntatlon«  anti  not  Vf^rrsntiew, 
nnd  further  that   %h»y  w«r«  not  i3at*irl»l   to    thn  rl«Jc  smc:   in 
faot  •rT«»  tru#»« 

In  cfjnotrulng  oontmotR  of  ineurnnoe,   th#  oos-trtu 
f*Tor  tjfjat   lntprpret«ti«vn  of  tnc  .l;«*^j;;ufig«  ue«<i  ^?hioh.  <*ill 
aftkf   th«ai  r«pr»i»entRtlonB  rather   than  w«]rr»Jtti«e  if  it  in 
r»a«ortably   (mpabl«  of  «u<ih  an   interpretHtion.     |xijfi|r\f»ota 
Mutual    ..if^   Inn.    Co,  It.  Link,  ZSC  HI.   273.         :ontra«t« 
of  ineur«no«  i»»u«d  by  «o-onllp^  mutual  benefit   eoeieti«a 
ar«  C!ubj«ai  to   th«  »«»»«>  rttl«HB  of  oonstruotlon  act  &ny  ot>i«r 

ineuranc«  pollogr.      :AilXer  ^5,  i^iff  r?^!4  h9..^l^,»   ■'"''*'•    ^'^^^   ^3<^« 
Sueh  Wfte   the  rtile  a-p!>ll«d  by  v-xr  "so.irt©   in  ocnr truing  --."..utual 
b«nffflt  8ooi«ty  polielf^n   In  jifltioryil  ,jjii££nio;  A<Nj;.Ac?;*,.n.y,  tjj^ 
Stfid.   95   III.    App.    43;      f^iprf-ece  .^^.dtt',;*?-   V»    !'  cl.^u.:.--?'ain.   I'.O   111. 
Aj?^.   S6;    'in<]  :gort^*!'*  {■t*rn  TrftYCline  :>ti.'fi  A»p'n.  v,  ^cj^uao, 
148   Xll,    3f4,      Th«=   fact    that    th<^  anaw^-ro  by   th<»  ©Bi-urRsi. 
to  t|ur>Etion«   contnlnod  in  th«  *i|><>li  ;»tion  arr  tH'^^ln  r«ffjrr<»d 
to  ns  •warrantl«B'*   or    Xhnt   tha  aanurp:    Ri|?ne  a  ct«.twa«mt   to 
the  «ff«ct  thfit  th«y  ere  to   b^   oonniiered  ae  warrnntiee  anU 
a  part  of  th«  c<mtr«ot  of  insuranof;,   tioes  not  ««?o»8»n.rily 
ttak«  %hmn  auoh.      'irh«th«r  allagad  fal««  ana'«»«r»   in  r^n  apiilicun* 
tion  for  insurano'*  ar*j  to    bf>   oonetruad  a»  warranties  or 
r#i>r«s«ntation» ,   in  a   (4u«««tion  to  b».*  detarminea  fror.  a  ©on- 
•iruetion  of  thi?   eon  tract,   which  t^ieuld  b#  in  a^:«rciano<'  with 
th#  «xpr««a«d  intention  of  tuf?  parti  e«.     &:inno«ot»  Lift  ln9, 
C^o*   Vjt,  l..;i nk ^   Bupra.     isrh*!!!  w*  axftTwinft  th**  queistionn   Qontfeinf»d 
in  tJi<*  api^lication  InrelTftd  in  th<^   o«t0«  at  bar,  wa  osnnot 
«Boap«  th«  Gonvlotion  that  it    e»ui4  not  bava  beftn  the   int»n- 


•V   »<iii: 


.four 


•5- 

tioa  of   thr'  n»iiMr#4,   in  entering  Int-o    tliiii  co»tr«.Qt,   that  it 
fthoula  be  ab*»<?iui'*Xy  aull  end  ▼©14   in  fi&99  hflfT  ?iin»w«r«   t«  any 
en«  of   the  qu«istion»  proT«d  not    W  ^  litcsmXly  tru«.      In  her 
ni*di«Rl  «XAminiiiion,   Xh^  in«ur«i2  «»•  Hftk«Ni,    in  q|wi<?;>tio;)  IS   (ft), 
•fltaT©  you  novf  «r  havw  you   *?r«?r  had,  ©r  h«i»  any  $)lgr»ialAi\  «vpjp 
ir«iit«d  you  for,  or  »<iTis«a  or   Infomed  you   th^t  you  ta»A  any 
of  %h^  following  n«n«(i  «lio«ft«««  or  •yeipt^mm  of  ftrjgr  <ii«4MiiOO 
•f  tho  following  imraed  ergcmoi"     h«/e  follown  n  liot  of  e«v«nty 
nine  dinoaiiti  »n«i  ergAiio,   the  <}uf»stion  ooneluaing,   "or  hATO 
you  OTor  bad  amy  porsoiml   irguryt"    The  ftrsfiwer  givi^n  to    this 
4a«^&tlon  wnm  *W0m*     Following   thio  quoetion  in  the  npi^lim.* 
tion,  appoars   ttoo  following;    **Xf  luiy  pnrt  of   t>i«  above  <;{»•»•• 
tion  i»  anoverod  "Ynu" ,   exyyinXn  fully  in  (install   in  i^imcro  b«» 
low*,*  tind  in  tho  opaoo  lioXow  «r«   c!i<:»lutan«  saoTltod  off  and  headed, 
•Mooftoe  or   Injury*;   "Ifet©*,   "ixirJititm'',   •Kltee  Heacy^ry  a«fiiplete*, 
and  *la»«  and  Addr»»oo  of  ^'Odisal   Attendant*.      Net>ii«g  im» 
vritton  in   the  application,  under   th«>B«  hisada. 

The  liat  of  orgaiie  and  dieeneee  eontfiined  in  the 
question  referred   to,   inolttd«d  aheoeea,  abdcminal  organe, 
bronohitie,   >>owel  dieeaee,   oarbunole,    catarrah,    eo ugh  (habitual) , 
diftrrlwea  (ohronio),  dy»{»epeift,   enlarged  glande,  fast  heart, 
gaetritia,  genital   organe  (dieeaee  of),  h«»errhag««  of  »>ny 
kind,   indigeaiion,  ineennia,   liver  diaoftae,   nerwoua  eyatoM 
(diaeaaeii  of),   neuralgia,  open  aerea,   piXea,  rheuMatian  in 
any  form,   akin  diaeaaee,  spitting  or  raiaing  of  blood,  eiomaoh 
diaeaee,   ewelling  ofthe  limbu  or  faoe,   tuaora  of  any  kind  and 
uleere.     So  pereon  in  adult  life   could  truthfully  give  the 
«at<«Bort«9«l  imtiv«^r  •Ho*   to    that  i^iueation,  eepeolally  a  woman 
who  had  be^n  rxarrted  sixteen  years  and  ifiwea  birth  to   five 
Qhildr«n,   aa   the  «aaured*s  a^flioatien  atatets,      it  Lv  beyond 


-4» 

'^«littf    that  9h9  lnt«n<li*4   in  ^nt^ritun  Into   UUr    nontrttot 

thftt  it  ahould  y»9  ft  nullitjr.   If  h^r  iin><t««r   to   timt  ques* 

tion  shoulii  provu  not   to  Tar  lit«rftlly  tru«.     fh«  fwat  that 

thff  applirmtion  Qnlle  for  o'^rtain  infonaation  In  <l<^tAil 

in  09i««  ftny  pArt  of  the  qtt««ti»a  1«  &nn^'"rB4  in  th**  uSTlTm 

MuttiT*  doer  not   rjhfin^tt  thft  nituation*  «•  «,rsa«ci  hy  jiefendikfit, 

in  our  opinion,     ifhut  i»  %]ru«  of  tni«  -^ue^^tion  i»  al^   tru« 

of  ssAny  Qth(*re  ia  thn  m9pli<ml>i«)n.     A»  w%n  itttid  by  O'.jtir 

auDrsme   .;i>urt   in  ■v.fqneBo t<|  j^.i^l>'   jLnij,.   Oo.   Tj,  .iii,nic..  »ttgy» .   r«« 

f«rrln<':  to  '4ouaor  Xt  ^?a[<?tiO'>n  Lj^ft  ;i,nyy    '>.,«^.  Ill  U.  6,  535, 

It  la  uiir<»aiionabl«  i}»it  p9rz0t\»  vkm  erg«nix(C  ^rpc  rat  Ions 

for  %}u>  ipurp'0««  of  eoXling'  lif«  iaffiuranQ«»,  f^uld  «xaot  a  wii^rri^nty • 

of  an  af>yili<Hm-t  fer  inemritn©*,  of  the   tFMth  of  a  aiatt«r,  whi^>, 

from  th«  vory  naturo  of   ths  inquiry*  sii^jut  be  wholly    mknown 

to  h#r,  i^nd  etill  tmrn  unreott0n$ik)>l«?  that  any  Ba,n«  p«r8on  i«o\il4 

k»owtn£:ly  warr«a,nt  that  »ho  >*Etd  n<nr<«fr  imd»  in  »ny  form  or  any 

d'?«rer.',  an^  ditoaoo,   tmbraood  wltnia  th**  lone  eatalofjuo  in* 

eludod  in  this  Okp;^lioation,  or^ao  found  in  %h^  qu^'/tion  in* 

TOlTOci  h«r«)   1^  oyaptoi^  of  IMM[  OttoJa  diooaog;,     Th»  oinaao  sisy 

lio  o«i4  of  au«h  mutual  benefit  o:  eittioo  a»  4<»f(?n'Jiant  4». 

As  waft  h«ld  in  pro  amy  v^  i;.nti^tt>  of   ■•cnor.  2tA   ill. 
80,    thf*  rvil©  ootaMivhed  in  thio  «t«t<»  i»   that  whiT'    t^rs  *ip- 
IDlioation  for  lif*^   inisurano«  io  oxpr^^oitsly  d«ol«*.r«d   to  be  a 
part  of   %he  poiiogr  «Ad  th<«  stat«fli«nt»   th4»rein   oontainod  aro 
varrantod  to  1»«  tru«,  ouoh  etatomonte  vlll  ^o  d««M«4  natsrial 
whothftr  thf;/  ftr«  «o  or  not  nnd  if  ulsoim  to  b*?  falew,   th'»r« 
oan  Tsp  no   r«^ocv«ry     n  th<»  polloy  ho^^T^r  Inneomtly   tJhi<» 
otat<^«nto  ma^'   hare  b««n  mad«.     Bat,  a*  thtt  iiuproao  0owrt 
•«yo   in  thp  aamo  oaoo,  warraxitioo  aro  not  favored   in  thfi  law 


-8- 

and  if   thcrr   i«  anytJiing  to  b»?  fo-.m^  in   Xha  ft?Ji>lloHtion  or 
oortif io!it««    t«n<iing  to  eiow  that   tri«»  nnnw^re  anii   «tAt«m«jnt« 
wer«»  net  int«ndffl'i  "by   tiw   jisirileG   tc   bf  warranted,   such  «in«« 
w«»jr9  ojr  <»t.'it«mfntB  ne  ar**  no  c  rtiKtori&l   %'<^   tnf  rlek  «.n«  v^j^rc 
hon«»Bily  aaiatJRr  in  th#  ^«licif   t>iat   th<*y  w'i^r*'    tru«»,    ■^ill   not 
pr»^o«»nt  any  obBlaolft   to  r«'COYery.      If  auoh  a   ocnstrwoitlon 
majT  reasonably  'bf  glT<!>n   to    Ux*'   ^ontrayt  thi!»  rtsi. t»»!;iiftnt8  will 
h«   cnnBid*s.r«4[  ae  mer©  r<^yr«»t5«'intati''>np ,   neitwl  thet-'mtiing    th« 
iwlicy  Bt«t««   that   ihf^y  sr«  to  >jr''  ti»*»ta«!jd  w^tirrsintifiF ,   nna   if 
not  Bmt<»rial  i»il'l   7tot  >>«  n,T«ila''>l<e  ae  a  d^fianse.      V.iniyf;pt<» 
I4fg  Iiig«.  ii^A.  Xju  itiSii*  .2H2££»     -t'roYidrnt  3..iff  f^eei^'ty  T..  'iraih.no.r^. 
201   III.   2<$C;    ■lontingntnl  Lif<g   i:nB.    -Cto^,   y.   Hegere .    liQ   :  i,  i  , 
4  74,      In  ;^roa»j|  v^  f"ni^.Hte  of  H£«2or,   cug ra .    tnr  «n&^  te  of 
th«  &8»ur<^<i  oonts'inf^d  in  Xhf  appliiKtlon  ari?  eitpreBly 
therein  •t&t(»4  t'V  be  i»arranti*>R  ats  in  th'-^   c«,»i«?  at  'bar.      ijn 
th«  oaat  Qiteii  th--'  coart  found  nothing  i«  tho  contract  which 
it  »«»  f«lt  would  warrant  interpr*»ting  it  differently  frore 
thf?  lani?uag#  «fflploy«»ci  in  it,     For  the  reai?r*n8  «lrf^J5i<iy  «lT<pn 
it  is  J  ur  oplnir^n  thjat   th.>  contract  involvusd  herfi^  doee  oon- 
tain  l«n«;u8^e  whioh  m^iices  it  n^^a-Pcaary   tr>    int<yrpr»*t   it  diff«*r» 
«ntly   froja    the  lAn(;uag«»   'rrtpXoyea   iii  it,    j^ruJ    tc    .-.eld,   ajs  we 
do,    th;?i.t  ihft  anrw«r«!  of   th«»  aaeursd  in  thft  ai>pii cation  lor 
the  lnourano«  w«r«   intfl'n<ift<i  by   the  »mrtler    to  >jr    -on-oidarfMl 
a»  repr^^anntaticno  f}lthoii(|);h  tiic^   contract  Bp**oifi«e  th«,t  th«y 
ajr«   to   b«  QoneidarM  a«  warr«inti«n, 

2>»ffindflnt   cpnt^ndia   th/n   ptar  though  tJie  answisrs 
a]Ll9g«di  to  >mv«  Ibae-n  untrue  ar<»  ctrm«ia«r««J  ae   j"«j?r«£'t'sn?.ation8, 
th*y  »jr«  material  to    th«»  rittk  sncs    ih-^  r.?«f or«»  taust  ti'^faat  re- 
covery, 

th«r«  ia  a  auliatantial   diff^ ranee  betwttftn  th«  l^ml 
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effect  of  a  wRrrsinty  «.n<5  »  r«pr«»«mtatim,      k  warronty 
must  >)«  lit*?rally  true  ftn<J    it©  nate^rialitj^    otinnot   be 
oftll«(I   in  <iuP8tlon.      A  r»?ppeB«»nt»ti«wi  le  only  r<»quirf«l 
%•  li«  in«>i>fitantiftlly   tru«,»   tJwtt   if?  it   i»     nly  r«»qair«d 
to  tof?  tru«  In  no   tnr  nw   i  t.  im  M«t«rinl   t.ft    v.lu'  rifflk, 
Mlnj\«gotf  Llfj{»,  itiBy^   c:0|,,  V.    '.^i nk ^,  isuyr^j    i:orrnf>£  Vg,  iiRlti» 

wj^  3«   in4.   474;    a^^t^FI'»n,M  W,L  iM'  iiS.'  Xa.  iiSMIIEjt 
11©   ill,   474,  484,     TJ»«  aaterlality  of  a  s9iBr*»prc?B«ntation 
•  p  oonc«i»lm«nt  does  wfit  d«p«nd  cm  '!rh«^th«»r   ih-r?'  i»  iiiny 
rttlAticn  or  eonnrctiOH  \)«t.w«t»n   th*  subj^ot-matter  of    the 
ai«r«9r«%e«nt»tloB  ?tnti   lh?»   of«.u»«  of   t.h(»   death.      If   thr* 
4«ftth  ehouXU  b*  occael^ned  liy   cauR***^   In  n©  WRy   oonn'^  (if^d 
with  th«  fA9t  octtooalwici  or  sii»r*?i>r'»ft*wt0d,    thr  polloy 
mgr  n«v«rth«^l«a«  b*^  to  id  if  »  tru«  <iiRcloBur<!>  uf  th'^   fn^ita 
aii»r«'pr'^»«nt»d  might  r^aocnably  his,v«  l«ad   th«*  rrompfmy  to 
d«Qllnc   th#  in«yrano*»  r^ltOjgffthar*   »«d   th«jr«!fo  r<»,   th«»  true 
t«»t  in  <i®t<?rmlnlne  wh©th<»r  th«  i»i6repr<tBent»tion  or  oon- 
e*aJL»flrnt   i«  5mt<«ri«l,   is  w)i«th*'r  th<»  kno^l«»d£;ff  or  «xi«tpno(» 
«f  th«  fftcts  •3ifir'»9r«a«»nted  er  oonoaalAd  would  baT«   lnflu«no- 
«d  th«  action  of  the  in«ur*r  in  ocoapilng   th«?  rlok  or  rfi-Jfeot- 
inu  it.      Kiclvirds  on   ineuren  Cf»  iAW  (3rd   ed.)    p,    132»   par. 99; 

I  Miiy  on  insurancje,   (4  th  M)    p.    IM,      <::©oley»e  Bri«5fE  on 
the  Law  of  Ineuranoc.      Vol.    3,   p.   1953;   ?,0  Cy o.   805;    r,og>mer 

Ga.   Ajjp.    647;    32  n.    f:.    62;    A^tno  Life      Ineura^qf    :;o.^.  Vj.    Conway. 

II  a«.   A9S».    6S7;    75  },:;,    ':.   9 IS;    ...nrdn^r  v^  north  St«if  lAut^<a 
hit"'  \n^.   Co,,,..  1«3  M,   c,   367;   U-O^nm  Brothprhood  of  Aworioa  Vy, 
J»r4«a.   (?^x,    'JiT.'App.)   167;   f^,   af.   7M;  J^nkera'   Unl-n  of  thn 
go  rid  T.   ?Uynn,    74  JIr,\>.    3fi, 

The  ^u<?eti«n«  of  whether  th?>  Anstr«r  made  T>y  th« 
•■•ur«d   to  a  quention  *pj)«i»rin«   in  th«  nppli  cation  for  insur- 
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tmtm  in  tru«  or   fain*,  ana  further,   If  t^m9,  «iuither  it  ia 
t(xl»9  to  «  d«gr««  whioh  1©  material   %ti   thr  rl»k,   are  qur»Nt» 
ions  of  Tact  tor  th«^  jurj,      25  j^.   94a;   16  An,    r^lng.    Kno.   of 
Lav,  934;    l>p<tnq»»  y»    ':r>niral  Ao:;i>ieat  Ine.  ^.   236  iH,   444 j 
^•hX  Tj,  A^yam.  21C'  xi.u  sia,  Uftnufaoturftrj^  ^  afarohROta* 
MlBSl  AM-  2Sa  X*.  i£i.U«ILSX.  1^*3  ill.   896i  ifutual  ^id  ASiLlE*  . 

r.  Hall.  113  III.  169!  ^3gJBaMaLiUL,lftt4gBal  QgiAajsiX ^:al4J;UkA. 

fl^tl  3[4l4iea  of  ::gouritZ»  SIC  111.    App.    55;   Ourley  x*.  Th» 

ISft&SftS  iasMii  iMm?;.  li£ii£i:  M»at.  i^«  i^i*  aj»p«  ^»2;  jiSi^ssi: 

Xi.  ^g<»*yn  Brotherho-zd  of  toerlca.   157  111.   App.    51C;   S^<^ 

2a.  ^ov^ft  of  .Honor.  ISl  111,   App.   371;   (flolE?^  ihj turtl  J.l.r'^  iilEi. 
MMs.  li.  iM^iffX*  90  ill.   App.   444;  yij^flj.^.  «aiH2i  JACS  iBS.- 
.SSLsl  is.  ii^O^^i^-  93  SJioe.    18;    ;iua«?^  ^11  4  ^o^  Jj,  Thf-  PrOTltipnGt'^ 
faaiamnon  Ine.    Oo,,,  H3  r..   C.   I9C;  Pclitr    Mf^.    ■:3o.  Xi.  §H2I 

79  Uaina  lC)9j  IJ'idyJltty  ana.   >»ualty    Jo.   of  !'ieig  York  tt,   Alper^. 
67  Fad.  4«0;   g«nn  Mutual   Uif*^  Ina,   Co.  Tj,  UegMaioa'    i^^tvln^e, 
lUllI  <y|><it  i;rmyt    :o . ,  72  J?«d.  413.       Thle  i&   trut  «T»n  tho>4Kii 
tliara  lia  no  eonfllet  in  %h»  twatiiaony,  wheravar  th*.t  tc«>;ti« 
wmnjr  i»  auoh  aa  majir  raaacrmbly  warrant  awre   thun  oat  inf <?ri!»nc«. 
i7uat  A»  n  jury  nMy  properly  <l«<t«rmine  und«?r  ft  giYen  8«t  af 
uncontrovertad  faota  tl»t  auoh  faota  do  or  <io  not  a^akft  rut 
a  cmaa  of  n«gli^«?no<»«   so    thry  smy  ^iet^nsaina  untJrr  a  i^iYan 
aat  af  uncont  rover  tod   fftotB,   en  !&*?  8ul»4eot»mis»tt«r  li«tr«  in» 
▼olTtd,   that   thc'    lonoaal^aant  or  nisr-^prfteontatiovs  of  th« 
aasurad  ana  or  iraa  not  auit»ri«l   to   thr  rirk  inTolrcd,-   tJjst 
iSf  ef  oours#»  aaavaning  that  the  f«ot©  ar**  euch  thf»t  r<»«oon«bla 
minde  ««iy  wall  differ  i,i   ocralnR   to  h   oonclw«ion  an  to    th«»  ienua 
inrolTad.     W)i#x«  thw   faota  ahovn  toy   thp  erid«>n69  are  ««uoh  tl-wit 
the  oourt  «an  aajr  that  in  ita  judgaant  all  roAaonahla  oinda 
would  roftoK  th^   o»>wdlualon  that  th«»  Anawar  inTOlvad  waa  falaa 
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or  the  aUBrf»pr(»s«ntation  or  oono^nlmnit  warn  aai«rl«tl   to 
tti«  rlek,    th»n  th^  o<>urt  vhoaltl  co   IwXd  ««  •  matter  of 
law.     L'U<3}a  »as  the  d««ielon  of  UUk  •ourt  In  the  r«<?«nt 

•*■•  ***"  i^ormoyfe  Xa.  ^^^-t^^ongj^l  ^5>air^giX  l^^^ utc  4  jU^^^^i,^f::B  pf 
^oourlty.  SJi££a;   ^nti  th«  ecuae  rule  wt!?    laid  down  in  |l|»Ji.,,«Oji 
1&.  !iff>Xroiioli%i\n  Life    Inm,   j^o^.    115   --i.    ^»    705,   whero   tho 
oourt  K>.).ivi,  *!fhtit<*-Mf«iT  "■■■J-ij  b";  r?.tid  «»   to   thf»  oth<^r  etAt«wi«ntOc 
there   cannot  b#  t^o  oplnltmo   couoertiing  the  fast  that   th« 
•tfttoaent   thnt  rh<^  (thf    aosur^d)    h«d  n^'vor  had  ft   anno«r, 
«»•  aMtoriftl   to    th«»  rifisk;   nn«]   it  li*  efO«rc^ly  op^Ti   to   doulat 
that,   if  th«^  coapmny  tec  notic^t  &T   thf  rp.<ot,  it  wcsuJd  }iAr« 
rofuooijl   to   tBBu»»  tho   polioy,"      In   tho   tmow  of  ^-otrtajiJoIltRjfH 
l^tf<*  ,^n6.    Qo.,  y.,,.  Jenningp .  ICX  Atlflintlo  6CB,   (iiu)    th«   «x  urt 
wmXd,   "Tiiie   oourt  hjts  eal4  tk  numbwr  of  tl»«»a  thnt  ordinarily 
It  iK   thr^  proYino4»  of  tno  Jwry  to   dttftrmlne  th«  faloity  ^na 
■fttorlality  of  the  roprooontotiono  «a4«  in  «m  «i.p:ili«Atioii 
for  insurance,  and   th^  'burden  io  u|icn  the<l«f**n^5''mt   to   •tttliif/ 
the  jury  of  the   truth  of   th<»»«  d«?f«n«©»;    but   »4'h«».r<*  the  f^»l- 
»lty  and  »atoriaXlty  of   the  r<5j»r6BontAtlon(*  ar^    »l«o«m  by 
oleyr,   o*>nTinainfi;,  nnu   ancrrjtradi'jt'vd   »»Tici#no*^    th»  oourt 
May  «e  rule  ao  a  saattor  of  law,"  f?nci    the*  d«?oiaion  wao  that 
th©   trial   oo  »rt  ohould  haTO  allowed  the  d«»f«n<tent»B  motion  for 
a  poromptory  Tordiet  on  th**  OTldtmoo  i9>^i<ji.  i^ftftblifths^d   the 
faot   thftt  althouicH  in  the  ?5«lntiff*B  np?li  «5<»tifm   for  inHur* 
ano*?,  ia«4«  in  191:1,  h«  «t«i«»d  h«  h»>d  noY«r  kn<l  --'iiny  dl«eafi#  of 
the  lungs,   th«  «»vid«*n(j*'   «>nclu«iToly  ^howeti   that  in  th*'^  wprin^ 
of  1911  h«  ontorad  a  aanltariuBi,  suffirimj  froet  piilm»fiary  tubpr- 
oulooio,  and  was  uad^r  traatmont  th^iM'  f^r  bo^**  raoatha  wnd   that 
hft  oontinaad  in  a  eoMprtriKtiYaly  odvaneed  star,'*  of  thMt  diaoaaa 
tip  to   th<»  tijma  of  hia  applloatlon,     Ceunoiil  for  def^ndtsnt   in 
tha  oaoa  at  bar,  haa  aalled  our  attention  to  a  nuabor  of  oaaoa 
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In  whieH  fuls*  anavf^ra  r«l«tlng  to  tlWi  wiRur«4*e  paat 
ll.ln«s««»,   tr«atfiiant  by  pt^eloion,   iMPnfineiQ<:>^nt  in  a  hoepital 
dr  Biui&tariVK.  •urgloal  op«r«tionK  ^lacl  »lailar  smttQrs,  ara 
h«Id  to  b4  material  <&«  •  nattt^r  of  Iaw.     ^«f  liaiT«  ear«fully 
•XKnined  al,l   of   th*»«e  o^b9».      In  acm-  of  th#^  th^   court  »• 
oQitetru^cl  th"'  oontrect  of   ineuxancc,  «•    to  '•:«.lc«  th*?  anirw«r« 
varrontiee.      In  all   of   thoaa  in  wMah  th«:    riourtt'   tr«*»t<wi 
the  anewfro  at  raprereontaticne,    th«   f^ota  involva^i   ««^re 
ftu^  «e  vvEtrr«nt«d  %htt  oourta  in  taking  thf*  vi<m,   thAt  all 
r«a6onKble  lainds  would  naaai»««arily  oomo  to   th«  o:  nalufiion 
that  thr  roinrepr^^wntrtition  or  oonoealra»nt  was  material  to 
tb"  risk.      Thip,   for  exa^iplii,  van  th«  situation  in  C£g££P 
X*.  .''nii^;htt  o£  !:ion.o,r,  K5<   HI,  80;   ?rt»nQh  y.«,   -.odern  'm':>^imxx 
of  Am#riQR.   194    111,    Apf*.    433;    ^^ecilffBO^  i^.    Hc/^^1  >;^ijKlibor» 
SlL  Ataerieu.  192   111.   Ap.).    73;  :§'e«n»y  t.   .li.fi. t i,pnn I   C-:  unoil 
TinitititM  j^  %a^«B  <>,i:  >,<>ouj:'it^;.  172  ill,  aj»p,  61;   i.myi»  x*r 
C-^tftolic  Cr<ity  of  yorraetore.   16fi  ill,  Api>.   137,  wh#re  th« 
court  Baio,   "That  iiuoh  etftt^waf-ntt,  eran  if  h»ld   to  ba  ner«» 
ly  reprasentationii,   related   to  a  aatt#r  material  to   th«»  risk 
eannot  ^a  »«»riQu«ly  qu«*ati  nod;"  <;'geri,a  Li.lTe  ^)8!'^*n,^,  tj,  Qoodwi,^,. 
134   111,   AiJ;,?,   464,  %?h«rp   tha  oaii«  was  ti«»oicl#d.  on  an  Isr.u**  of 
fact  aade  up  !>>    th*"  plR^dlngK   inyelving   tha  qa«»tion  of  wtiether 
tlw»  naisurad  iHad  orar  lj«''n  Rffli«t»<i  with  liyphllio;   ^."troj>oli^«|ji| 
Ipjfg   Int^,    <^o,   T,   Atoravic.  214    ill.   136;   H^r>;.tfAn,  y.    Joiirt  of 
■Honor.   195   ill,   App.   366;   Grftgo rJo  y._^  PrmdcntiQl  I.n«,  ffo..  165 
111.  App.   57C;   ^;ot«k  r^  qourt  of    fonor.  152  111.   Api>.   92; 
Kniz-htf^  1}  3i^,4i<tg  of  >,-o.ouritj(  y.^  Conttidine.  16a   (Ool.)   159  Pao. 
^^^»   gunninghf^a  y.  Kntional  Aia<^riQftn».   123  Ark.   620;   las  S,f, 
786,     Tb/^'ra  are  Bojaa  -iaeiBione,  a  f«w  of  which  ara  ref#>rr«i!d 
to   in  th«  briefs,  xmi oh  in  r.ubatanoc  iiold   that  th©  quaetion 
of  th«  aatr^riality  of  a  miProprR««ntation  by    th"?  asBvurod  la 
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not  one  of  faot  for  th«   Jury,  Vut  a  quftKt4cn  of   law  to  be 
dotermlaeil  in  all    cmeen  by    lit*   oourt;   but  euoh   4«ol8ions  «r« 
oontrary  to  t.hr  weifiht  oi   authority  Ami,   in  cur  o-^ininn, 
»r«  linnound.      In  one  of  th«  aeofto   oit^d  by  <i4»fen4imt,  Kfttloiml 

j?roteotj,Tt*  Lff^tiora  X*    <Ul]i>?iil,y»t   14X  Ky.   777,      ih*?    oourt  holt-B 
that   cf'-rtnin  qw^'fiti  nis  nff^cting  %hn   ps^nX   hffiith  of   the-  aftvurctd 
and  inquirln,t  Wii'-*'th??r  he  ^f-p    ih^n   eubj^'cit   to  v^n;/  diseaett  or 
luict  l!Ma4  any  8«v«r#t  illM<»«',   «"i>:'  ^-uitfiTlal.   to    t'm<   ri»k,   and 
wh«r«  ih.9  an«w4>rii  wtT*?.  not  tru«  thP  poiioy  »»«  «fold#?d,     ¥• 
onnnot  atfroo  with  tho  r««»oning  adranaocS  by   th^'   or  art   in  tKnt 
0«e«.      Cf   <;our«o  in  a  e«n«ft,   th«<   ssub4f;ot«>a«tt«ir  of  olX    in- 
4ulrl<9ii  tPt  forth  by  th**  insuror  in  th*  ap.-liflatton  are  »fiit€fr» 
iai ,  but  '^hfiu  th**  intjurer  »«e}i»   to  d«;f«^nd  against  a  cl^dm  mad* 
under  on«  of  itn  poXioioB,  on  tJie  ground    th«t   th«  »B«ur<»d 
nado  ooMfi  aiernprftsontation  of   Ui*^  factit  in  anpar-^ring  tho«« 
quotation* •   thf?  issae  prf^enntf^:   ie  not  «i8   to   tli«*  ;aateri^Xlty 
of   the  qwoetioH«  put«  but  it  i«  rathwr,  first,     o.r«   the  ^ne* 
woro  rgfarrgd   to   truo  or  fal &o ,   imd  iioeoncJ,   iv  ffslB**,   ar*'    they 
iwatorialXy   faX»«,   nnu »   an   s?t«teri,   our  c;>inion  ir   that    tb© 
gr»»t  woight  of  »«ithority  i«   to   th-^  fff-^^'t   that   t-hOKf  qu«»«j« 
tions  ar«  Qucn^ticn*  of  fa<Jt  for  the  jury,    *^xo«5pt  v/h«»rf?  thp 
nlsr^^preoontation  or   cjonovulm^nt  war  iiu!3h  th»t  aXI   r<>ft.BonRbX« 
minda,   in  th«  opinion  of   th«»   <5ourt,  would  i&greo   thut  it  was  or  was  not 
«o,t«?riRlXy  tn\pti,   in  vhi ^jh  mB**  th^  oourt  way  rui«  on  thf« 
queetion  as  ?*  ,t.;5:.tt«*r  of  i&w. 

In  /iddition   to  tVt**  cju«ctioa  «h^  ane^ic^T  abov«  r<»f«rr«<l 
to,   %ix9  amplication  oorttaimod   th??  foXlo^ingj 

•7^4,     Hnva  yt  u  unii-^rKone  on>   surgioAX  operation, 
or  havo  you  way  boUiXy  jsaXforraation  or  weaknoos?  So, 
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26,    (a)     !?«▼«  yt-'u  !>«««  nn  iniMit*  ©f  mny  infirta- 
Ai^,  Baniiiirlum.  aii^lam  or  hocspltalT       ISfo. 

38.     BftTft  you  new  er  CTcr  luidi  a:riy  uterine  or  ov«or- 


T)u»  «vid«^nc'^  ehow«d  that  jibo.it  8«v«n  ^ifare  prior 
ie  th«  making  of  this  «4pk>ll<sation  for  inRuri^n«i««,    Iha  ««gur«d 
was  R  patient  of  a.  dr.  Qetr,     B'hf>  im6  0^xtff'^t^'<i  ft  largn  ftlidomin* 
aX  h«raia  which  get  »o  bad  t^at  !.>»•   Oorr  B«nt  har  to  the  J«ff«r« 
•on  Fnrk  Hospital  wh   r*^  eh«t  w.a  a  :>flti<»nt  fresn  abo  it  July  13 
to  about  Auguwt  IS.      At   t,h»?   hoepltj&l   iih«  w«»  op©r»t»d  upon 
>3r  a  iJT.   Hob«*rt»on,   th-    opfrailon  b*»inf?  kno^n  «»  vtntro  fixation 
whici  is  »awiitg  or  fastening  tJtw  woab  up  to    thr   abiiotnins^l  front, 
AS  r.  r<rir.ult  of  th<^  h'*rni«  or  t©g«th*tr  witl!  it  thi?   asRur^sd  had 
a  prolap»«d  ui#ru8  jsnd   th?-  Kcwpitri    record   indio-.t<^8   that   t<}%e 
•  ttff«r«<i  frofr*  "uterine  dy8:TPnorrh«a*  whiish  ci*ahp  iminful  smn- 
ktniation  kjrU  %i\n  operation  tshb  tc   oorrftct  th«»?^«?   n'-.ntUtiona, 

The  rvideno*  further  Bhowed   that  ^ir.   Gorr,  nft#r 
thin  o^#ratlon  warned  th«  aiifiares;}  ftgeinat  th^  advisability  of 
her  having  any  «ior«  oJr(iXdr«»n.     It  ee«mia  h0wev«%r  tliat  aft«r 
that   tim«?  Bhe  g«ve  birth  to   two    children.      ;ih^   th^-n  b««u»t 
l»rAgttant  again  and  thr^p  or     o  sr  montnii   th<"r--n.f t^'^r  wns 
afflicted  vith  h   ounatimt  Yoi^ting  9hi<^  r«^0ulted  i.-.  her 
•nt«^ring  the  hospital  irhert^  ehe  died.     In  Iha  proofs  of 
death,    the   <»iiuae  of  deat)^  i»  ^iven  as  "efsesis  grnndarvoa** « 
(€xa«efiT<?  Toaiting). 

TM  plaintiff  in  rebuttal  urioHwd   to  put  a  Dr» 
tfaOr<^^or  on  th«»  st^jad,   but   h*?  hf.d  not  reached  th«  oourt  rooia, 
and  th**   reoord  ehowB   th?*t   th-'    dcfs'nacnt  admitted  tl^int  if 
th«»  doctor  w«re  pree»»nt  he  -svould   t<"ptlfy  "that   t,h«»  operation, 
vimtro  fijcation  oouid  hsire  n©   oonncctin  with    th*>   ailment  of 


^u-^ 


•  6 


whioh  de«MMI«4  <ii«d,    in  view  of   thw  birth  of  <rraldr«n  in  th# 

meanti  !/»,"     ?h«*T*?  in  no  «ii.h«»r  <iir«0t  t#*»tlsaorigr     n  t-'iiis  question 

ths?  «*i.e«  at.  ■beur  whioh  ««k«  uj>  th*  bAOle  of   th«  <i<?f»-»nj5«  intffr- 
poe«a  ara  of  ivo  kintlii]   firet,   ttwv*  owilllng  fftr  »n«»wftsrii  ini» 
TolTing  th*  judgnt^nt  or  opinion  of  th»  «i«»ur«d,   anci  »««ond, 

tlM»«!!  Q}\liin«  for  annwern  involiring  wprfly  m«tt«'r«  of  faet 
without  any  «l«nmi  of  Ju<j|K?isi»'nt  or  opinion, 

So  ho  la   IhAtt  *«  *  iaatt«r  of  law,   unti^^r  th«  «rvi« 
4«^iio«  in  thio  rooortf,  th«»  no@otiY»  annv'^r  of  th(«  ao(<ur«d 
%o  quention  X«}  (ft),  inquiries  itilamth^r  «h?  imd,  ox   ivf^d  «v«r 

hei,d,  or  wh«th«r  any  i?rhy«itjifl>,n  hf^ii  r>v»r  tr^atwd  h«r  for, 
or  ii<iTlo«fi  ]bt«>r  that  Bh«  toftd,  Any  one  cf  psc^k'  7$  «MMi»rat<»d 
dio«ft«e«i,  or  (sii/  oytsptonfi  of  orgr  on^-  or   th*  ?.«  ciio««8«e,  or 
»hoth»r  «n«  nad  e'v^r  1m»(1  a.nf  pmrnonnl   injury,  *a»  not  a 
»*t*ri«lXy  fnlRO  r«pr*»«#nt*tion.  •   in  L^agfioa^Xj^  }MMmX^m 
Ur^  JCTg.    v>^^,  844   ill.   329,   <:'n«  of   th«  4^u«>6tionft  ooiitftin<»4 
ia  the  modioftl  «XR.«iiuiti6n  -an,   "iiavD!  you  «ir<»r  h%4  r>«0UHuatlaea 
Isi  «»\y  fcrm?     Mv«ab«*r  of   atiaako,   d«.t«f^-»  durfttion,  parto  affoot- 
04;   «t«t»  al»o  w.h®th«r   thfir*»  w«»r«  hoart  ooriplloationo.**     Tho 
ftp^Iloftat  in  ttimX  (tstnfn  %nsw^r«4  tiio  in<%airy  in  th^^  M«t.^i'»tiv«. 
thm  proof  onowoct  thAt  ht  Imd  «uff>r«>tl  from  mteoulei'  rhotitafttii^w 
but  t)m%   tiior*?  w^r*?  no  h««rt  c«^iia,j»lloi*tio,n«.     Th«»  t.ri«fl  io  %bmt 
Oftoo  ««.•  boforf*  th*f  tjourt  without  a  jury,  »5,nni   tKf»   cfturt  hpld 
»•  giocid,  a  prox^ftoltion  of  l«w  to   tho  ♦ffoot  that  Tsy   ihio 
quocrticn  antt  onis«»?jr  th«  «i>^Iioani  wirrant»i>4   th«i  he  Md  «©t 
)tut4  rhouamilm  in  any  fona  whiisli  inT&lv*<i  h««rt  oo«ioliastioiu» 
mnd  thnt  oYiAonoo  whiaii  <6}«»ifo<1  thot  h«  hitd  nuffor^d  fron  ntu»» 
oulor  rh<»uMati8n  liut  thtti  «llt^  ouah  4io«AS«  thorc!  wnr«%  no 


b0ftrt  octaplioatli  itB,  <iid  not  «now  n  l»r*»««h  of  wnrrnntj,     'Thtt 
U\x^r«m«   ;*ourt  h«l4  that    th#  pro;ioeiti«ii  whs  In  aooordanae 
with  thf»  Xaw  nnu  Bsid,  "Th*  »o»<allfrci  qu«6tion  in  f e  >H   in- 
eluded  «.  hftlf  dcs«n  qtt<»nticn«.      ifh^r^  two  qu«*stion$^  ar«i  iii- 
oluiSffd  in  on«,   thr  f»ot  that   th*>  party  to  whon   thff>  are  a4- 
(trns»«(i  itt  t^p%  to   antfwer  th«  stKK'nd  quARtion  am]  i^nor^  the 
first*  ie>  w«!ll  Icneim.     V«  tlUmk  the  oonetruction  put  upon 
this  qu«Piion  aad  An«w(»r  ty   th<»  trial   aourt  i»  nclth^^r 
strained  or  unreaeonaVln.*     Th«re  «r<»r«»  no   l#»s   then  396 
qucetione  inrolTed  in  th«f  question  knecm  ».«  I:?   (a)  «  in  th9 
«««i<»  at  b«r,     Wh<m  thf  defendant  a«o«i»t»d  thta  ay.ilioation 
with  that  qu98iiQn  an«war«d  in  thrt  rt«^tiv«,   thty  <Jid   it, 
oh«rg«d  with  th*"  knoi!rl«Nig:«  tltiat   tJjat  «a.iw«*r  oould  noi  p^u^eil'ly 
l»«  litarally  trw©,  aa  wf«  h^Ya  alraadjr  pcintad  out.      If   t,u« 
d«»f<»naaat  ovn9id«»rad  that  mattor  material,   it  w««   inouiab^nt 
lipon  th<Mi  ta  auika  further  iaquliy.     ^favin^  chos«n  not  to   ao   no 
they  inuBt  b«  hiRld  to   hetT<%  el  doted    to    Ovii)e>iuor   it  aa   i««ui&terial 
and    th^Si^    o«n»ot  new  ch«ing«  ths'ir  ;)C8ition  in  thjtt  r^i^rd. 

At  to  qu<»«!tion  134,   inquiring  whf»thar  th^  aas&urad 
lukd  uadargone  ar^  i»urgie»l  operation  or  «heth«r  «h«  hn^d  any 
bodily  sftalfonaation  oi   T?«nkn«f««,  we  arc*  of  tha  opinion  %imX 
und^r  th©  *vid*»nc»,    thp  nefativo  Rinswffr  of   tha  aaeur<»d   in  not 
oap«bl«  af  Ibaing  paanea  upon  b/  th*    ■jcurt,   Rithsr  one  w«ty 
•  r  tlia  oth^r,  ao  n  s(»tt*»r  af  law  end  th«  n^nm*  i?    tru«  with 
raferono^  to  quai^tion  38,   inqiiiring  wh'sther  th«  fte«ur«d   then 
had  or  CYor  had  hnd  nny  ut«rin«»  or  ov»iri»n  dieaaaa,  to  which 
aha  alao  anaw«^r«d,  no,     Ifhilt  aaoh  of  th^aa  quoptiene  in- 
▼olir#«  iMor<f-  than  a  ain£l«*  inquiry,   th«>"  «r«i  to  Ija  dietini^ulBhed 
fro-i  %h»  quantion  whioh  wns  involred  in  tH<»  y<t_tgrKon  oftg o ,  £iS£|2t» 
in   that  aa-jh  of  th»  things  ini^uirad  about  if  aeparat«  ami  dia- 


jvi» 
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tinet  from.  t>»9  oth4>r«.     l?or  in«t»no«,   th«»  «k^«eur«^   Is   not 
Aiticdd  whether  9la»  had  eyer  iiad  a  surgical  op«>ratlon  f^nd 
f ur^h<  r  to  «i?«t«  wheth«?r  it  i-md  r«»Gult«a  in  an;y  bodily 
veaknees,  wnioh  waft   th<*  tjy«  ef  qutetion  involves   in  thr-   r^v* 
Ttftarf*:^!   to,  hut  phe  l»  aekeii  whether  ahft  )ms  undergone  any 
exurgioal  op«r»tion  or  whi^ther  she  hfnu  ?%ny  aalfonaatinn  or 
we»icn*'6«.      The  thing?    iniuirea  «i>>o  it   in   th^s*  two   qw^ction* 
ar«  not  only  HsparAte  t«n<a  <iii£ktinot  but  ar«   lisiit«c;  in  nxmlb«r 
to  two  or  fhre»  mndi  w«  hoi 4  thft.t  under  thf^   ^vid^jio^  in  this 
o&a«   th*-'  i^Buo  ©f  irhitth^j"  th«»  an«w«fr8  of   th-^  asisfur"^*!,    to   th«»»« 
qu*?»tienft  wr'^  fi^st  tori  ally  fial»«»,  that  i»>  whf^tliPr,   if  th^ 
d»>fentJaint  hnd  knoxsn  «ill   th*^  faeta  4iB9lou^d  by   t)j«   «Ti6e«o« 
thw  rvppilcntion  would   h>iTe   bwen  r<»j8et«tl,   »hould  havp  \>i»«n 
•ubwitted    to   thw-  ,  ury  for  ihf^ir  d«»t<^naimttion.     Antl,   further, 
iiwsiauT^t  aw   th' pf»  two  qaff^tione   oall^^d  for  «n«wRrs  inTolTin^c 
th«  Ju<l|9it«nt  or  o  anion  of   Xh^  a«r«ured,   thp  jury  i«>toulcI  }my« 
b#*rn  of%Il«d  upon  to  ds^turr^ine  from  all   tiio  (»Tid«no«  whethor 
the  aneiiired  gaf«  th«  ans^^  rs  »h«?  did  with  ):nowl«!d£tt  of  thPir 
falsity  ttnd  with  intent   to   d«eeiv«  th»»  d-»f«'ntlant,  ^.-roTidftd 
the  jury  fX»nolud«d  on  th«  firot   ic«su«^  that  th«>  aRSw^ra  wor« 
ffl«tprially  falsa. 

^eotion  ;J6   (ft)    inquiring  «fh«sth<»r  thf  a«<?urRd  hfvd 
1»*«n  an  iniaat<»  of  rny   infirmary,   eeriitariuBi,  asylua  or  ^lowpital, 
was  en«  whl<!h   rrail^u   for  an  answor  InYolvinc  a  matter  of  fnct 
only  f'-nd  not  nn  *fxpr«8»ion  of  amy  Ji*dgsi»nt  or  ©pinion  on  h<^r 
part.     We  oannot  follow  th<^  fin^*  de«tinotion  drawn  by  counsel 
for  tJtfl  plaintiff  oonoprnin^  thf>   tcrd  "iniaato'*.     If  on«?  is 
ounfincd  to  a  hospital  for  a  month,    in  oonnwotion  with  a  surgioftl 
op«ratio«  and  th«f  traatmant  and  oara  inoid'^nt  to  it,   that  person 
has  baen  an  inmate  of  a  hospital,      in  thf     lase  of   Van  Corner  y. 


:?n*t  ionlt 
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Xoiropolitan  hifc  in».  JOj^*  isa  ni.  App.  16G,   th«  applloaiit 
was  Attked,   "Bbta  ycu   eypr  "be'm  an   iimnto  of,   or  hare  you 
ever  fttt«iia«il  for  tre(t.t»ent«  Ait  atylun,  hospital  or  ennltariuuf 
If  jr^e,  when,  how  long  a«<3   for  what?*     The  answer  wna  in  the 
negntire.      tVtc>   ao  irt  B«dLdi   that  the  queation  ttompriat'i  at  least 
three  queetione  an<i   th<*  «rvid<»ni3«  ehovecK   that   the  anewor  was   oer^ 
reot  a»  to   tiro  of   them,*    th;«it  is.  It  did  not    show   th&.t  the 
appXicKiat  h^td  ^Ter  h^fm  in  s».  sanitarium  or  &«yltxn«      Th«»  court 
th'*rt»   saia,   "it  is  an  elementary  prineiplo  that  all  a»biguity« 
«}i<?th«r  in  question*  or  «5n«'«i?«ra,  saust  b«  rea<-lY«d  in  fftvor  of 
the  ineured",   citing,  Pf^teroon  ▼>  Maliattajn  Uf«?   In«.  J^. ,  ttuprpi. 
ancJ  quo  tine  th«  p»rt  of   th«  diasuaaicn   In  that   anee  whioh  we 
have  quoted  above,   9ono«trning  the  ^ueetion  a^bojt  rheusnatian 
and  heart   o<Msi,»liCBtinn».      Xrs  our  o;jinir.n,    the  quffstlcrje   In- 
volved in  theita  two   <mfeo«   are  not  siisilar  and   the  deoieicn 
aa  to   th»  queetloa  referred   to   in   lh»  Van  ^onaer  oase  ia  not 
aupjjortod  by  th*-  aitation  iaa<le.     The  question  Involved  in  Uie 
«aee  at  \mr  is  even  eimplar  than  the  one   involvea   in  the  Van 
Vomer  oaee,  merely  itsicinit  whother   the  apsjlieant  \\ad  'h'^fn 
an  innate  of  an   infinaary.   eanitariua,  aeylim  or  hospital. 
fkis  «ort  af  a  question  sms  involved  in  ^arrpll  Vj^  Ijieourlty 
HUtwa   |4f<?  Ine.    ()o,..   125  Fed,    684,      Yhe  anewer  in  that   oaae 
and  \,}m  <=yi(i&no«  so   far  ao  that  question  ii^   tmn^tirne^  wae 
the  aaaie  aa  ia  involved  here.      The  oourt  held  in  that  OAse 
that  th«re  was  no  wnbiguity  about  th*^  inquiry  and  that  in 
view  of  the  evlUentje  thf>re  iras  no  Juetifio«ttlon  in  aulaeaitting 
the  iaeue  to  the  jury*     in  our  opinion,   it  nhould  be  heldi  aa 
a  loatter  of  laie  under  the  evidenoe  in  Uiis   cane,   that  the  neg*» 
tive  anewer  of   the  assured   to  question  26  (a)   was  f&lse,  but 
that  un-'-'^^r   th<»  <*vi(lenoe  the  qaeeticn  of  wheth»»r  it  mn»  materialV 
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faliit«,    ip   a   qu0ititlon  of  T^n%  whioh  nlustuld  ¥tt  tulmittffd   t» 
tli*?  Jujry  togftther  witii   the  qufitstlo;^  of  t>ip>  mat^rialitjr 
•  f  tli»  oth<sr  qu«Ktlon«  referred    u>.     As   qupction  26  («) 
did  not   call  for  the-  iexi»roie«  of  an/   ^ud4?i?»«nt  or   Uie   expression 
of  any  opinion  by   thf*  »Beur*^<.i,    thf»  question  wh<»th«rr  mh* 
kn«w  that  her  «it»w<Tr  was  fal»o  and  !!»(!<^  It  with  inttmt   t© 
d«o>piye  thf  4'»f«5n«lj[mt»   is  not  ifWolTsd,  neKtuminig  that  th<r 
jurjr  ffhould  coneludo  that  it  was  oatsriall^   fslss. 

In  othttr  wtdHfm^   the  ieau^R  of  ff^ot  in  tJiii?   ae.i^e 
whiflh  Bhoald  hjtvs  'bf-'rs  l«ft   to    th."  d^t^rfitinatlcn  of    the 

jury  wer*   th*--B«; 

{%)      V«s  th«?  imsurpr  of  th?  as»ur«'d   to   qu'^ntitm  24  falso 
ts  A  d«gr«©  whiah  vn.e  fAnt^rinl   to    thft   risk,   «m;    if  it  w«,ft,   did 
th«  aseurru  sa«k:p   th'v  nnpw^r  Xn«wing  it  was  falp«  and  with 
intent   to   df;e»»lTe   th<?  owf^-ndant? 

(2)  "ifAc  th«  snsvsr  of  ths  assured   to   (juestien  33  f%lB« 

%•  •  Aogrc«  whi(3h  sas  »ist«'riftl   to   th«<  risk,   and  if  it   w-«,  did 
ths  ttS8ur<9d  «Mik«  th«  answsr  knosing  it  w/-<r  fulc»  ea«  with 
intnnt  to  fipoeive  th«9  d»f  ^'nd&nt? 

(3)  ffts  ths  ansTsor  of  th*»  aseur^d   to  quffetion  26  (a) 
falso  to  s  4s({rs«  whioh  was  aaatsrisl   to   th«    riskV 

T)i«  plaintiff  makec!  th«  point  that  Ittaanui^  as 
sach  party  in  the  trial   oe  ^rt  rpqttOBt«?<i  a  persmptory  in- 
struction in  hiB  favor,,   and  the  oeurt  OT«rrml«d  on«  raotion 
snd  allowsd  th«»  oth<?r  and  dir«ot«d   the  jury  to   find  a  verdict 
for  one  of  ihtm^  >M»th  are  no'w  Qonolud«4  on  the  finding  of  facts 
and  that  oonssruuently  thi^   ooart,   in  r«*vli»win<5  th<?  oass,  is 
linit«d  to  n   oonsidtration  of  the   corrcotn^ss*  of    thw  finding 
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of   thi'   trlnl    court  on    th«  law  and  sa.utt  affirm      th*??  jud^^ont. 
If  in   tno  c pinion  of    this    court   th«r«   ie   any  ev4d?»nae  in 

support   thr:0Qt,    citin^j  B«ut«;Xl   ▼♦,  Jiajson©,    137   U.    S,    155; 

210  t).  .i»,    1.       I'hiP   point  lai^.Mt   be   urgett  aao-2e«afuliy ,    it"   thp 
reoord  tii»cloa«?u    t  vit   ther?'  was   no    eonfliot   i      the   r^viufnce;, 
or   cjonfiiotin*^   lafcr«no*«    to    b«  dr««n  frow  it  i;m<i   thffl   d^fond- 
nnt  \md  n«i  th«r  obj9nt«d    tc    th»  ftlloaiinco  of   plaintiff© 
moticn  nor  mAdvi  a  «iotion    fc  n  nf>ft    trial.      Althoui/vj  there 
ill   n«?    -jonfliot   In    tH»»  dir^^.-jt    t«*-tiavorty,    r'lniing   to    thf" 
ooner€t«  faot»   inv(?lv<»<i  in   ihp   em**  at  b«r,    •.-ronfl  icting 
lnfT«»no«?ei  m«iy  1&<*  drawn  frcn-t  %h<p   t*? rstls^jo ny.      Tlii^    fjorr«»ot 
rul<»  on   thiw  qu«»ption  Ib   to   V)*-'  ff.  m^i   in  th«    luntiufig*  ar.«*fi 
in  thf    concurring  oj^inien  o^  !  hoi  by,    '[lirftuit   Jutlige,   in 
#f^f?^?^t  Xa.  ^^fitionnl,   Tl^  ligja^  of  -aoo^  142   I^^a.    152,   ..her. 
h«  Bfiya,  "Tl'ifl  doctrine  annoancwd  in  Bwutoll  t^  iJSi;2ii£»   ^^"^ 
U.    S.    154,    •ho.ild  not  Tie  <*xt»nd^fl    to    oo»«?>8   iA  "which  th'^rp 
»r«i  disputed  qucptiona  of  fact,   *    *   *     In  a   cwsft  wh<?re 
thorw   is  esuoh   oonfliot   in  tn^  ^Yidenoa  a«   te   require  it 
to  b»?   Rubmitted   to    th*  jury.    ther<»   in   no   r*?a«cn  why,  jmd 
the  Uuprffin*   Jourt  do«B  not  liold   that,   a  party  nay  not  aok 
for  a  per«iaptory   tnatruotion  in  hiisrnTor  without  depririn« 
hi»a«lf,   if  the   oo  srt  deold««!^  ho  ip   net  '?ntit.l*j4    to   it,  of 
tha  ri^jht   to   ha,"»«  the  Jur^   puntt  on   th«  controv*?rt«o   iRSU'^n 
of  faot  in  th€    <»««•.      Althouf^h  "both  ptirtl*?  may  ««k  th*  a  urt 
to   direct   the  veraiot,    if    tht^r^   it   conflif't   in   th<f»    pvid'-noe 
or  oonflioting  inf*»r«nc/5»p    to  ba  dra^nn  from  it,    thi'   «urt 
may  propfrrly  aubait  it   to    thi«  jury,    ♦   *   *     It   is  not  an 
unusual   praetio^   to    asic  for  p«>roraptory  Inetruoticne ,  nna   th»r# 
ie  no  valid  r^aacn  mhjf  aueh  a  raquaat  ahould  tlpprire  a  party 
of  thf   ocnatitutional   ri«^,ht   to    h«T*f  oontrovertad  Qu«t!tion» 
of  faot  trint]  hy   Jury.      7h"   fnct    that   thf  ethor  party  »ft*»r» 
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vairds  at«X««  t.n«)  »»»•  r<»<i*a«»f?t  d«<^f^  not   affect  tn«  ciuentlc^n 
in  <»uB««  wh«r«  th«r*!  ie  a  ocnfltot  in   the   «»viofno*»  aor 
In  o««e»  wta*"!"?   th®   i>art/  pr«ye  for  cthf;r   inRtruetirn*  if 
hie  r«K4u««*  for  ci  p«r«i9ptary  la«tru<3ti«ii  i«  denied.   *    >    * 
A  p«rty  na^   belleT#  tl«t  ai  «*>?!«  in  f*^fit  whl  <4i  is  proYwti 
witiu'tit   a.^nfliet  or  flipput'^  ^ntltion   hint  t-.:  ft  Terrtict, 
But  thT-fss  iufv  \»«  «via*»no^  of  otfiwr,   but    :%iatr©v«!rt»d,   facte 
which,   if  provftoi   %c    t.h«  B&iisfttotion  of   U;^  jury,   «ntltl«« 
hia   tc   R  v«riU'H,   r»i^tir<il&Mn  of   th«  pvitisMi-o  on  v^hi'ti-!  h« 
r#=ll»»»  in   %hn  first  pl«-3*.      It   rj^innot  h^   that  thA  praotle* 
weuid  not  p^JMnit  Him  tf?   nek  for  p«ro.wpt0J7"  in«ti*t«ffti©n«» 
irnd,  if  th*   txj.irt  r«fu«<^»,   t©    th**n  «ic>c  for  in«tr«'2tirm» 
BU^niittlag  t>M»  «tto#r  qu<»»tion  to   t^«  jar/.     Ana  if  h?s  >mi. 
th«  ^l^r-'t  tc   <io   thi«?  no  rffcju«8t  for  inp*,ructionfi   thnt  hia 
epponfmt  :5iRy  etk  can  d*«priYe  ht«  of  th**  rii  ht«» 

But   th#  plaintiff  oontonae  ih«t   ih«r'«  i«  notiUng 
in  th<>»  r^^oord  te  •>«»«  thMt  tlf?  d«»  ttnd^.nt  ft«k<»a   tht-   trial 
court  to   •ubaiii  th#  i«t'u'^t»   to    ih«  Jliury  «ft»*r  itR  siotior*  for 
ft  p^ireiaptory  inrtructioa  wa.»  oir«»rrul«<i,  »nd   ^31!?^t   th?--  d«»f<?n4« 
snt  did  notVUng  ^i^ond  r«qu«eting  thP   oo  ^rt  to   d^Jtetrailn*  the 
i»**uf  •     «?  ',:u«s!'ticn»  of  l^*n»,  nnti   t^t ,   tl^r«f6r«,  k%  ivttt 
wtiiv^'ti  its   rijv;ht,   if  a^vy,    t©  ixo    to    th*?  jujry  «j?f>n   th«s«  l«eumi« 
In  our  opinion  tht  record  iio<'^  not  murrant  eur  j?  »y  ertie^j 
that  cen%«nti8a,  «e  It  wi^'^t  if  it  «ier«ly  «how«iJ  th»i  th«» 
p«rtie«  su'taisiitt^'J   tii#MP   r«»«|)<»QtiT*  niotione   for  j^rfaiJtory 
Inetruotionn,   nna  t;.'     court  overruXoci   thfl  one   Buteaittcu  by 
th«»   <l«>f )»na«int  unA  nllowf^d  th«i  on«»  iiuli0iitt«4  by   th«»  plaintiff, 
following  iriaJlfith  t\m   d<*fendAnt  pray#d  an  flipi>**l*     Th«  rcnoord 
olioiro   thataftor   th^f  <l^famlaat»B  ioi^tion  hRd  b<»«Ti  d<^ni«4«    th® 
plaintiff  jsubwitted  his  taotioii  %ai   th*  d«»rfncl»fflt  obJBOteJ   to  ito 


3|iU 


ttllAMUBM,     Vlill«  Xh«  r«?e«ir<t  d««»  not  <lift«&0«e  titc  croiund* 
ur(S«d  in  ttui^poTt  of  the  obj notion,  w«  «oul4  not   hf'   -xarrtintrxi, 
in   thf?  aijBfncr*'  of   a>ijirt>ilii«  in  th«^   rf^mrA  to  that   uffwqt,    xn 
ttflRutqiing  Umt    V\fr  d<!f  ftridiifiittt.  mrri^ly  ur|?<»d  that  th«  «vi<i«^n<s«^  Vix» 
not  oudfi  A«  varrttnted  tht!?  to  :rt  in  holdings;  ao  a  t^tttr  of  Iaw, 
that   th«  «l.l«K«d  nii«r*»pr«8«»ntiition»  v^-tri  ianatcrial  or  if 
a»t«rlaX  w^rn  tru«,   nnU  onitted  to  ur||;#,    in  »uj»^rt  c<f  ni« 
•jotion,    ihh.t  if   th«»   ;»urt   did  not   tnke   th«  view  th.'Vt   ht-ci  b*»"n 
urgoti  in  support  of  th©  'notion  of   th"  jAwf^-ncj  nt  for  ?*  p«r- 
«mp\&ry  InRtruction,   thon   th**  »vl(i^nQ''  bUo  >1 .1  b-?  Bu'b.'Aitt.wd 
to   th«  jury.     If  w«  mr*  to  ind*iXg«  »ny  inf^Tftno**  ©n  thi« 
4tt«0tion,  kftopiniK  in  nind  th«?   »t»to  ©f   thf  rr!<sor<S,   it  should 
bo  that  all  proper  re«non«  wf>r©  urg*fc  in  eui}«?«rt  of  th<?  obJ»?o» 
tion  of   %hr-   d«>f<»nviAnt   t--;   thi»  allo«Kno«  of    th<»  pl&intiff 'r 
motion.      Inaanuch  an   thf  r^oord  «hie>«rR  th«t   th*?  pX&lntlff  clid 
int«rpOB«  an  objootion   to    th«  allowlnf;  of  thtit  :)otion,  nnd  duly 
•xcoptod  to    the  ruling  of   the  oourt  on  it  and  sifttie  a  motion 
for  »  n«w  trial,  w«  «r«  of   tho  opinion   th*  t    r.h<»  d«f0n<i«nt  ha« 
not  waiTod  ito  right  to  haTO  the  juiry  pe.99  upon  th^   <3rnfliot« 
intt  infer«n«?#»  th«».t  w«»  b*»li«»Yfl  may   rraaonably  b«  drawn  froa 
this   wYidonc*?,      TliiR   ip>  not  liktp  a  oase  whwrc  a  ?«irty  tries 
his    oa8«  on  onr   theory   in  tiv    trial    oeurt  nri4   f>r»nf>v%m  »n 
entirely  different  th^oi^  on  5«'>»«al, 

5*0 r  th««  r»a«ona  etntiu    the  Judgment  ©f  the   .;irouit 
court  is  r*»vr*^d  ftnd  th<»   gause  remanded  to  timt   court  for 
a  new  trial. 
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mi,   JOaxiav    :  U';.;:(M  .;ftliY«-r«»a   th«  opinion  ef 
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Bj  this  writ  o;    «rTiHtt   th«  defftndaitt  QT&tf  ai«e]eti 
to  r^sft^rne  a  Juft^mont  for  $SI5.75  r«<m»T«r<»4  Ixy  the  plain* 
tiffs  in  a  feurtli  eXftse  eoti&n  in  xh«  iunioi^al  Court  of 
Chic^gio, 

lr«ff  made  a   oontraot  vith  on«  Hiclets  \fjf  wJiioh 
they  agre«d  to  txohfta£«  e<  rtain  r«»X   eciotft,  Graff  to   con- 
rey  pr«»ii««e  vhioh  «•  shall    oall    the   TJantinga  «tr«^t  property 
and  Nid»ts  to   oonvsjr  pr«Bsiis«t  which  v«  ahall    anil    tjws!  Kyana 
av9nu«  property.     ?her«  w«i  e  eortnin  repair*  and,  ad  iitione 
which  iSfidats  agr«9d   to  v9tLk«t  to   the  building  on  the  vtrana 
aT«nu«  property  eind   th' re  waa  a  as««h«ini«*»  li«n  suit  p«nd»» 
Ing  whl'Jh  inTolY«d  that  property,  ami  when  Hid«ts  eonreyed 
thia  proi^erty  to  Oraff »   th«  latt<^r  did  net   aonr<9y  hia  ^«tin^a 
straat  property  to  Tlideta,   b  .t,  a«  proYided   in   th«*  afor«»aid 
vi.gr »9'a9nt  'b«tv«'*n  the  parties  h<»   gonv«y«d  it   to    th«  plaintiff 
li^rnnrd  £»hiilHuin»  find  the  a^r««m«nt  prorided   t.hat  'Jhulnaa  was 
to  hold  th«*  titla  to   thie  property  for  four  montha  and  in 
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th«  eT^nt  that  Nid«ta  oXffiijrtd  tho  i:mn*  aT«nu«  prop^Tty 
of  all  m«9h<%nia*iK  ll*nB  and  also   i3<JT«pl«t«<I  the  r«>p«U.xii 
luatd  aMiditiono  jr«fejrr«(l  to,   3toilw«n  «i»^   ctlr^.jt^d    to   oonT«y 
th<9  ISatstings  str^flt  property  to  liii'ts  but  if  Kidets  l'Hil»4 
to  m«©t   th«»«   <3on4iti'«»»   Bhulmait  waR   mjiliftriisffd   tc    di«p««« 
ttf  tJft*  HftstlttsB  fttrff^t  pr«i>«rty  for  th«  ii^ttrpG*«  of  having 
%hf>.  oondiXionn  fulfilled  <u«a   tarn  «lmt«T«r  li&lanoe  might 
rmmin  over  to  Hidrts.     i^laintiff  BcnMird  SIsulmem  t«i»«ti« 
fi«a  tlwt  vlt«a  Graff  and  l{i<l«»ts  mm*  t«g«thf»r  in  hin  eft  ken 
to  eign  up  thi«  a45ir«efa<»nt ,   "1  found  1  would  !mv<s  to  't)«'«];ifi 
aotlon,   for    th**  dt«X   wouldn't  he   clos«!d  bwes-u*'©  th«ip 
waa  ^30C  laer^  eaate  requlrvd  «ni<3h  no1a«dy  tiv^rtf  "wsi«  willing 
to  furnish}*   that  h«   th«n  offer^^a   <-©   !»dT«nae   the  iJO€ 
■«  aa   to  he.Y^  the  d«al   doted;   ami    t.hat«  in  ardor  to 
pretodt  hl»kt«lf,  h«  had  Nldats  and  hio  wifo  algn  a  Iffttor 
to  lilm  st&tini^,   *that  thft  prtmisan  that  you  harft  thio 
day  %ak«n  titl<?   to,   in  aooordanoe  with  mirtmm^nt  of 
evon  dst©  by  th«  kmd«r8ign«d  and  iol  K.   Oraff ,   *   »   *  ^<»u 
ahall  retain  titl»»  to  *   *  *  until  not*  of  evftn  datp  hfsr»« 
with  itt   &hn   $v»  of  Thro*  :tundr«d   (|3C'G«0C}   liollaro   executed 
1^  ouraolvoa  and  doliverod   to  Allsort  Hotlihauot  i»>»a.l  he 
fully  paid."     Staulwan  t«Etifi»d  furtn^r  that   this  $300  note 
r«pr@Hentod    ihf     -oHimitsaion  |»aid  to  Bothlmun  wlw  waa  a  real 
eatato  man,   for  hringins  Oraff  nnd  f^'idatx  togatht^r  anu  tiwt 
h«  gaT«  his   r$h<9u]c  for  |300  tf>  mi  aesent  of  itothbaim*s  in 
«xohanga  for  th«  not«  at   th«?   ttm«  the  d^al  h4>twe«>n  Mideta 
and  <ir«ff  wae   closi«d«     Th»  no  t<«  was  ai^od  \iy  tfid«ta  and 


«nUoropd  1)^   Hathbnum  and    ■8?«ib  a  judgraent  note* 

l4it«r  on,   Ki<i<?t2  <i«»fault«d   in  hi*  ajj;r*«ia«?nc    to 
olenr   tH'^    KTaniB  ftvenuc  pro x^rty  or  ni[«»e?wnio'B   Ii«ns  and 
ooMplftte   th«   repBiirn   nmi    addition*    tc    it,    r>nti   h»  n^mis   to   have 
l«ft    t!t«  CJity  of  ahiaa^o,      Graff    fchon  «;jplled   to   i^hulman 
for  a  rftoonv«yance  of  trt«     if>8tlng«  » treat   prop^^rty  to   him, 
but  ;>huliaan  rejaindod  him  of  t.hr  authority  he  1-^ld  froa 
»id«t»  to   retain  title   to   t?<fi  property  vmtil   the  43CO  net* 
mie  ii«id,     oroff  could  not   t«k«  up  thf?  not*    »t  th«  t  tiai«^ 
•o,  in  oont;ld«»ration  of  th»   conT^yane*  of  th*^   Itaetlngft  8tr««t 
projjerty  Tw^ok   to    >iira,   he»  «x«»cute«  th«  aur««ss^nt  on  yjhich 
thi«  aotien  is  \j«««d.      By    tvds!   docwfi*>nt  tJraff  a<K«<*<^    to  pro- 
t«ot  iihuliaan  «^»inRt  ^tijf  u«m««ii«  *6  a  roault  ©f  thp   wnv^y» 
unof'  of  th«?  Hastings  street  property  "by  Shulsi'  n  to  him,     II« 
also  agr(^«idi   to  pay  ghuleaan  ^3GC  within  four  months  b«Lne 
th»  amo\mt;  adrano«u  by  tihulman  on   th«»  not*  eboTe  referred 
to,   "it  b««inu  und (»ri3 to od ,   no:?f»Vf*r,    livit  y;  u  sr<9   to  proceed 
with  thr   Ku.it  now  pending  i-\  thiff    Ure-iiit  Court  of  ijook 
Ootmty,  against  th«  niak«»rB  of  said  note  and  try   to   aoil«ot 
th«   saaa  rtiU  aleo   to  uoe  all  •.u.,'xr}Q  popsible  «ii^«inet   tha 
«ndorftors  for  th«  ooll^otion  of    triri  avatj  urtt ,   an  U  in  th« 
■^rvsnt   that   til*   aait  awo^tni  tnGll   b^'    oolleotad  frow  d«f«?ndaTit» 
or  any  other  pfirpona,    thp   bw>   .nt  «oi  L^'tnofi  l^fci?  «xp#n8*8   t* 
be  return«?d   ^o  ?-.«,*     flhttlnan  r«>QonTey«d    the   il«»ti«g«  stref't 
property  to  Graff's  wif»  at  bia  request.      H«  h©d  previoualy 
takan  judg';i<»nt  on   th<»  notR,  but  hese   <ton«»  not^dng  further   to 
rewlia*  on  it,      Uidotl  th«  smkmr  of   tb^  note  8««sa«  to  bar* 
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4«part«4  for  parte  unknown.     Rothbtttin  now  resid^tfi  in  Mii 
liut  returned    to   Chicftgo  upon  in«  eeoftsion  at  Shulmsin*^   r«f* 
qu«i>!t  to   tertify   in  anoth«r  «aiB«  inrolvlng  Oraff,      in  oiir 
opinion  th©  tewtixuony  ol«arXy  «BtBb}ish®s   tUie*  faotft  ae    thua 
eutlin^^d.      There  waa  t«»tif?iony  supporting  t)\v  contcntlDn 
that  at   th«   tiia©  Or«ff   Eignffd   th-    agrp*??/ient   »u*^<i   upon  h^ 
•aid  h*  wciulci  pay  ^(hai^ian  th«  #300  inTciveci  ae  he  thoui^ht 
Shulaan  ouisht  not  tc   losft  anythinK  ciut  ol  hiu   conneotion  >'ith 
th«  trantsaotionn. 

Cn  t)]le«t-'t«  of  factB  %he  plaintiff  in  rfioovering 
hia  Judgment  against  the  J«fAn4ant,    is  mt^rely  b<?inj^  mtude 
whoio  for  the  nonay  ha  advanced  ac  a   fnvcr  or   Gor,v?*nier»o© 
to  hia  at   th«  tisia  hlR  agree/nwjt   ^fith  .'Idft*  vas    jlcsfa, 
13«f<«ndHnt   aaatan<ie  thfct  plaintiff  should  not  h^  po.ri^,iin=.Q    to 
r«ooir*r  in  hl»  aoticn  on   th*'  figrf^tfra^^nt  h''r<»   Ruetl  upon  hR» 
eausa  h«  haa  net   earriad  out  the   contlitione  jir' cv'dftnt  which 
ara  therein  proTided.     Th«  conditions  r»f«rr*9d    to  ar<?  not 
aMde  preaedentf  by  th*»    t^-rma  of   th'^   a<s:re«:.ient  wherein  the 
defendant  agree*   to  pay  plaintiff   the  ^3CC;,   "within  four 
montha*   futu  nothing  what«Ter  ia  eaid  as    to  \«h«n  \)lRlntiff 
is   "to   proo«Ad  with  tn»*   Kuit  on   the  note"   or   •♦uca  all  tneana 
poaeible  againot   th«  «mdor8«re,*     Indeed   t>«»  w^?r«*«»v-r  nt 
eontiiina   terma  which  wojIo  setTia  to  indicate  that   tae  aefend* 
ant»  when  exeoutinii  it,  had  it  in  jmind   thi^t  thirt^e  efforte 
were  not   to   b«   put  forth  hefor«»  h<»  pisic    the  $3CC,   for   the 
aCi^CMAnt  prowldea   that   in  th«»   f»Y-nt   th^t   the  amount  of  the 
note  ahall  be  oollected,    t,>>"  r  i^jint  eo   oollested  l«aB  ex- 


]i«tt«»a,   shall  b«  *r«tuni«(i*'   to   at*t*n4mnt* 

Th*    it*»fendent  urgte  furtJier   that   th*>  Judgs4«nt  is 
«rron«oue  l>«oi!tue«  it    is   in  f&vor  •f  a  partiK^rship   cons  let* 
Injs  of  B«mArd  and.  i^x  ilhuloftn  wber«Aii  th^^    aontraot  »u«d 
upon  it  with  Bernard   individufelly  and  tiao    r<?oord  faile   to 
Bhoir  any  atsigttGicnt  of  tt-io    ilaia  untA<?r  th^   ooatract   to   th«? 
9artner»ni,)«      tiaie  contention  is^  not   tenable,      '^ile  th« 
oentx^ot  is  with  on«!  of   th  -   partr.wrc  indiviUunli/,   it  is 
shOTm  by  th*   r«Mird  to   hflvc  >j«»«»n   inoirt??nt  to   pnrtn«»rship 
buffittos^    and  that  it  wi^s   the  property  of   t:n^'  ■mrtnerehlp, 
Bernard  ahulnmn  testified   that  h«  wae  a  Member  of  tli**   firm 
of  StauXmsin  Sr.  iSh'Alnpn,   the  .tlnintiffo  ^nd  an  attorney  and 
tix&t  ha  *«rar  aokod  by  d<»f'»n«iftnt.  to   rf?prfo«nt  him  in  this 
roal   «?Btato  transaction.     .'ior«oY«r  thio  point  was  not  raisod 
l^y  defendant  in  hi^  affidavit  of  .sprite   nor  in  any  oth«r 
way  in  the  tri*tl   oourt, 

yor  th«  reafione   statad    thf  jud^i'inpnt  of   th« 
Jiunioipal   :}ourt  Is  cf firmed. 
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^ 


f^  j^i  Ala  tiff  Ixi  trrox*,  M!ydLft«,  lifts  •«i«4  «ut  this 
irrit  ef  error  t©  r«Y«r««  a  judgra*»t  »f  tlw  i£utiia4{mi  Oourt 
•f  Chi^Ei^  ^  «hi<3h  he  «a«  a4j«Ml^d  guilty  ef  IstToeny  and 
»e»t«ns«d  to  one  y«Ar  i»  l&e    leiuie  ef  Oeirreetion  and  ie 

pmf  a  fiR#  of  |50«00  tkf^   c»i»te« 

The  only  point  urged  %y  the  pl&intiff  in  error 
iA  Vttppert  of  hie   ^ateaties  that  thi^  ju^iipieat  ehoultil  be 
revereeu,   ie  that  the  T09ar^  eontaiae  e  etat«M»at  to   the 
eff»et  that  the  eeutee  having  been  8);^adLtte<l   te  the  Court 
far  its  deoiaien,    the  people  heinc  represented  hy  ti'«e 
States  Attorney  and  the  def  endf&nt  heia^  pr'^eeat  and  repre* 
seated  hy  «>uBeel  and  the   <»urt  heii^  fully  adTlsed   la 
the  premUmmm,  found  the  defendant  guilty  in  manner  and  fem 
tm  ^ta&rged  in  the  iaforaation*   folleving  which,   the  Jud^* 
meat  eas  pirohouaoed  hy  the   sourt  as  set  forth*  hut   the 
reeerd  does  not  show  that  the  plaiatiff  in  «Tr9r  exe^ated 
aay  waiTer  ef  trial  hy  iury. 


.iC 


flw  stAt«$ftnt  V9feTrm€  to  i»««  mppimr  in  i^m 
r«aord  but  j^reeediim  it  tit«  vmr^  ^mnttkinm  stinmthmr  etat** 
a«at  •«ttiiig  forth  t^t»   t^  onus*  Wing  rmtt^^^mk  for  tri«l, 
it  van  ojr4t«ni4  that  «  Jury  eKMw*  wm^  thmrimpom  temrm  ana* 
tt  iuxj  9t  twttlTe  l«»rfitl  Bi«a,  t««ltt   (Ii»r«  foXlftim  th«  iMses 
•f  th«  t««lY«  Juror*}  oiict  furt]u»r  t)iot.  tho  Jiu^  ^«lJ^c 
ia9«n«lft4,   th«  poopXo  Win^  ro^r«o«nt«<i  ^  tibo  latAtoo 
Attorney  iMiid   th«  defendant  l^oiag  pr<MB«nt  ax}4  ropresentoA 
tor  Qouiui«l«  t)M  Jury  hmttrd  tJ»«   toatiawi^  of  tUffit  vitaooe*** 
mmA  tho  ATgiBMSts  of  oounool  »mA  t^o  laotruetiojao  of  thu 
mnr%  ond  r«tir«^  in  (^imsg,*  of  a  swora  of  floor  of  ilM 
«o«irt  to  eoaoiUor  tiiRir  Tordiot^     Thoro  furtJasor  m^pm»m 
in  th«  TiKXT4  %h<s  Yordiet  of  i^e  Jury  ao  follomis 
*«•,  the  J^xy,  flttd  tlio  dst^mAmnt,  Jolai  Sfttloo,  guilty  of 
loreony  is  »wnier  &a4  fom  nm  oh&rg«4  ia  tHf*  lafoxsta** 
iioa  tknd  vo  further  find  froa  tb#  «vJL4oaoo  the  tsIuo 
of  the  stolon  «oodo   to  >»«  TKS  Ami  »C/I^)©  (#10. OO)   ja»llars." 

n&^ro  ORa  Vo  no  (toulit  th<'r«rfer«  that  tlio  JurfpMnt 
OMiplAitto^  of  ^«o  te^od  upon  R  proper  yerdi<rt  ^  a  J^^^t 
•a<i  tli«roforo  tHe  Ja^fftsoat  of  ^o  Kuaiolyal  dourt  la  af  flnoo4» 


1 

■ 


'.'  b-P 


..,f 
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y 


mk*  ^IS^l-^  umimm  4*llT«n>d  thm  opinion  of 

The  LorviiB  brotaers  breught  this  aetion  against 
the  d«f«i^bAiit  .^taer  LeibsoJrm  on  a  premissery  note  sl|g^a4 
Igr  "hAT  for  th«  aum  of  #X,OCO.      Juci^<mt  by  m>Bf«««lon  was 
•btM,liie4  f@r  thf»  bvoi  of  3^1,200  laclu4inK  #10&  as  a  rr^Auon^ 
ablo  att^rnsy^B  f#e.      i^ub««quitnily  th«  4«f«ateat  obtained 
I«avft  to  defond,   tho  4ttd|p^««it  to   st^Ad  mi  somirity,      Bh« 
filed  a  ?l«a  of  th«  g«»«ral  issuo  tmd  «lse  dno  sottii^  ugi 
juiO^^nt  of  th«'  note*     Bofero  tii«   osttso  ^a»s  r«aeh«d  on  tho 
trial  o»lendar  it  wmi  ^laood  vtpmt  th<i  sliort  flsiiuso  e«l«tfidar 
ia  the  regular  way  and  shortly  thereof  tor  v^s  raashod  for 
trial*     Sfhen  so   r  ao^d  for  trial   th«?  d'^OBuant  roquet^tod 
a  oontimianoe,  basing  th«  roguost  on  an  affidavit  sottii^ 
«p  that  ono  Hase,  a  natorial  vitoose,  was  in  mtroit  &n(i  not 
availablo  as  a  witnof,-     and  further  settings  19   the  faoto   to 
vhi'^h  h9  i90uld  toetify  if  n«  w^re  ^reseat*     Tho  aaotioa  for 
a  oontittuanoo  vas  overruled  and   the  e»tts«  prooeedea   ta   trial 
before  a  Jury*      The  ▼erdiot  found  the  issues  for   the  plain- 
tiff aad  assosseu   thi^ir  daaa^^tfe  at   thf^  sua  of  #l«14<r,     A 
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notion  for  a  new   trial  waa  oy«jrr'al«Mi  «ai4  ih«  ccurt  «ntero<l 
«n  •rder  oonfixninf;   th«  ori^^inal  Jud^^Q^nt    in  th^  num  of 
$1,20C,    to  r«»vi»r«e  #-hlob   th*»   rif» -mv- -nt  has   buccj  out   this 
writ  o**  <fr: or. 

Th«  «Tlia^BO«   P'O-WB   that   thff   defendant  ^ne   er«:ting 
A  Wilding  in   Xrh9   <ll%^  of  Cihittft^,   on  which  Knss  «a«   tli* 
gea«ral   ooatrntetor.     l«r«ns  Br«t)i^r«  hB4  a  suV»9ontra.ct  on 
tlie  1»tillding*   tJH^ir  «rojic  aaso anting   to  altjout  4MS3<4«     Aft   thm 
work  OB  the  buildir^  j)roj£re««(«<|  th*    defendant  t;nri!  s^mis  »eT- 
eral  not««  MMag  whlah  «»•  t^«  «»•  xn  qtu«fttioa.     I^jrens 
Brothers  voro  4oisig  work  for  lUuio  on  other  Imildiiijpi  an«i  luid 
a  running  aoaouat  vitii  hia  on  which  ho  ovod  th«m  h  consider* 
al»l«  aia&tmt*     Mmam  omtorood  end  d<?liT«?r«di  tho  tl»0<}0  note 
in  qunstion,    t©    ^or^nm  J8roth«»3fR,    to  ftpply  ©n  hie   indebted- 
ncoK  to    th^i.      ifo  iiietJ  paid   t)i««  difforoat  a-fB>;uBt«   iron   iim« 
to   tiao  and  vrhen  hOT9nM  Brothers  recetT^l   va^ih  ^oarunto   t>iejr 
would  ««k  him  on  vhnt  Jeli  %h«  |»Ajrsi«nte  w«r<t  to^  apply  ana   thej- 
would  credit  tho  MnouBto  en  on  eh  jobs  as  ho  woiUd  d^sif^iiato. 
fhm  |ilointiff*«  t^ntiMO^jr  woo   te   th^   effoct   that  ISaso  nt;^9r 
4ocl|PEiotoU  Any  pski/nf^ntB  for  application  <n  the  df'fentiant'e 
not'^,     cno  of  tho  plmintiffo,  ^ille  on  the  h%  nd,  te^ntifiod 
to  r*r;«iTi?i(g  a  ^aymont  of  Isl.ooe  fron  liaos  after  ree«iTing 
this  no to  and  ho  was  ask^d  whether  or  not  he  had  waived  his 
lien  on  the  d<*fendant*s  littildiag  at   the  tiato  ho  r<?oeivod 
that  p&yvifnt*     Ohjeotioij  to   th^^t  quoeticn  was  suotainod.     Wt 
was  then  asked  whether  he  had   told  MAsft  at   tint   timo  t 

tb%t   he  woulu  return   tiie   notr-   to   htm  Imt   5»ulo   no',   do    bo    then 
as  ho  had  it  up  as   collateral   on  a   loan,   ^^nd    h?  replied  that 
Im  fsajT  haTe  said  scmethinig  to   that  effect  but   oo  ad  not  reai* 
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if  Imt  did.      Th«  teatltto^r  »u1»Aitl«d  en  V>«heaf  of   th« 
4«fftada^nt  was   to  the  Affoat   that  site  ]w4  paid  iiaee   the 
•aoitnt  duo  cfi  tkle  note  a.n4  it  waa  adnitted  theit  if  -^aa^ 
w«ro  pr  sj^nt   as  «  wttneB!^  he  would  toetify  tknt  he  Jmd  a 
running  »3ccunt  wttM   the    :>laintiffe;    tim%   th«  4ef«r^«at 
kkd  siTr?n  him  this  noti?  in  pnrt  gM^/nont  on  Imst  Imilalng^ 
oo  whic/i  h«  wa«   th«?  g«n«ral    oontraijtor  nnd   that  he  endoraed  the 
no  to  aa<i  gav«  it    to   th*?  plaintiff*,  s^iid  that   th*-r<»aftor  he 
paid  the  plaintiff  a  fl.OOO  in  full  i^ayaent  of   the  note  snd 
doRnnddd  ii^  nurrondejr  and  etatocl  at   that   ti^ae^  that   thie 
$1,000  pm^m^tnt  ima  Moae^   that  Itad   come  froa  the  def^^dant 
to  bo  appliod   ia  pn^ment.  of    the  not     and  tiiat  th«  plain* 
tiff  a  etat«>i   Uiiat  th^y  had  do]>c8it«d   tho  note,  vith  otnor 
papora  rb  a  soeurity  for   !»  loan  th^^   had  Aad«  aad   t^t 
thorofor*  the/   could  not   eurrender  tbo  noti;  at    that   tizae 
but  that  th^y  would  take  uy   their  loaa  aad  gat  tho  note 
aad  Burronde?  it  ivitiiin  &  £««  days,   Imt   that  they  liaTO 
not  tions  so  altiM>tt^h  th<t  requoat  for  ita  eurrondor  haa  boon 
r^po«ktod   sevoral    tim«i«. 

It  will  b*^  ooea  th^it   th«?   t««tin^ny  to   the  offaist 
that  tho  dofimdtmt  hnd  paid  Uat»9  tho     aMOunt  due  on  tiiia 

aoto  la  Bot  d^-niod,  i^ut,    tlvrr   l?   dir-^^ct  conflict  in   Iho 
•Tid^^noo  ae   to   whoth^^r  Utinn   hrtd   ev«r  ^aicl    thP"  amount  due 
on  the  n©t(*  to   the  piaiatifft  his?  affi  i  vit  h^ing   to    the 
offoct   that  he   did  aad   the   t<$fltii»ony  of    thp   cniy  vitn^oB 
on  bohalf  of   tho  pl&intif re  being   tc   tho  effect   tliat  h« 
did  not. 

afhon  th?    plaintiff  Lorena  wn«  on  th«  vfitaesa 
•tWMl  ami    tf^utifieu  to   having  r^  >^iTed  the  oua  of  $1,0{MJ.C0 
ffasi  Maaa  about  the  tioM  the  defendant  clalmoU  ehe  had  paid 
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tJMki  assoant  to  i&ftss  in  i»«jrw»at  ef   her  not«  Mi  1m,   (Ler«iiJt} 
van  »sje«<i  vh«th«r  it  w^9  not  n  f««t  1$m%  n%  ih«?   il;;i«  h* 
r««<?lT«d  the  payid«ut  in  qu»Bti<)n  fran^  M&sii  Hft  Iia4  tmiv«ti 
his   litn  on   the  <icf«05iftiit*e  buiXdln{(,    the  6bJ«ation  int*r- 
po»#d  l*y  the  plaintiffs  »!^uI<J  >iey«s>  b«en  overruled,      in  o  .r 
•pinion  tnie  avidenc^  was  laat^rial  an<t  >m4  p^n^  "bearing 
«a  trt«  qu«iition  of  whether  or  not    th«»  pa^sjent  of  )1,OCO,00 
frott  M,Am»   to   the  plaintiffs  «».t  thf  ti   «  in  question  wae,  nn 
A4djB«d  by  ii^ftss,  Ue«ignnte<i  ae  beit^   in  pna^-m^f^nl  of   the  4e> 
f«i<if.ni*8  n0t«  «hi<3h  the  plaintiffs   then  he  14, 

Thf  oourt  gave  the  Jury  em  iRAtaraotion  reading 
turn  foll©a«:      "th^  couft   inetructs   trie  Jury  that    the  m»k#p 
©f  the  note  a«sign#d  b«f©r«  matiurity  oannot   claim  pn/fjent 
th«r«?©f  unlos»  th«  «««lisnee  hnd  notiop  b«for*»  th«  aeelgn* 
•«at  or  th^^t  the  wafcer  imd  po^eeealon  or    tH*s  not'«. "     Th«   ' 
tte&nin^  of  this  in^truetioB  ie  rathe^r  obeeure  aiiJ  wo  wNi 
©f  th«  opinion    that  it  may  h«iv«  prore»  rwry  mlaleading 
to  the  Jury,     T>i«  question  .r«f«rr#4    -o   in  the  lastruotion 
wns  in  no  '^(my  at  l«au«  in  tni«»  tmee.     The  defonOaat  did 
not    alain  tlmt   sno  J>aii  pai^   th*?  nct^'   to    ia«»  bofor«  h© 
mndorned  ma;  aelivffrod  It  to   the  plnintiffa  but  x^th«r 
that  «h«  mad©  «u9h  pmytafni   lo  i-'ass  after  h«»  )tf»d  bo   sn- 
dorsod  rmd  d«livpre4   it   ic   th«  nlaintiffif  and   that   he, 
in  turn,  imd  paid  the  j-»oaey  to   the  plaintiffs  anu    tamt 
they  had   re3<»iT*»d   the  s'.oaey  in  psyiaent  of   the  not**   fro» 
mm  «nu  haa  promised  to  d*liT*>r  th«  note  ae   socn  as   th«y 
©ould  get  hold  of  it.      Diie  defenso  diet   ^lot   i ..  sm^    <ay 
involT©  th«   question  of  whether  thfl   plaintifri?   "hi  d  notion 
b«fore  asoignmcnt*  whieh  is  th«»  saatter  jmrportecJ   to   b« 


»%« 


X!»l' 


covered  by  the  inetruotion. 

It  wituB  9ntir«Xjr  prop<?r  for   the   oourt  to  alXev 
th«  orli^inal  Jadfcment   to  etaiid  Although  thiit  mim  h  jacSs* 
neat  for  |1200«00  fmd  t.h«>  Terdlet  vas   for  only  $S.160,0&« 
Tlu!  fens  of  tk«  Tordlot*  being  for  tbe  plaintiff.   ft)i0uld 
iMTe  b«en,*Ve  the  jury,  find  th«?  Iseuee  for  the  plAia* 
tiffs.*     The  aeeeenaest  of  danages  in  th«  verdiet  ae 
returned  by  the  Jury  wan  8urpl«iMi#r<^ ,  and  th^   oourt  did  not 
mtr  in  disregarding  it,     lantAn  t»   ?aine.  ISB  III,  App» 
497,  $06.      tHtt  defendant  dees  not   ooaplaia  of  tiie  alloiM 
ane«  for  attorneys  fee«  vhioh  wee  inelttded  in  the  Judg* 
»ent  a«  originally  entered. 

Seenutee  of   the  error  in  the  a^ieelon  of  eri^ienee 
Mid  the  giving  of   the  inetruotion  to  whl^  «e  have  referred, 
tlw  Judj^ent  •f  the  OlVouit  Court  is  r<«vnr«ed  and   the  oatiiMl 
is  r«»sanded  to  that  oourt  for  «  mmt  trial. 
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mu  JWSTJ-:;    tnCMflcw  d«^iiT«r«<i  ih**  opinion  of  th« 


Qi»urt. 


Thin  l8  an  i^;>«id  Igr  tli«  r«Mi9oa4«rit»  BAminl  W» 
le^rrltott,  froja  a  Judgwent  of  th«»    'Iroult  Court  )3(y  vhieh 
h9  «a«  \ironoun«ttf  &  ependthrift  and  by  r«ae9zi  of  ouoh 
ocndiUon,   InoapAbHo  of  iMnaging  and  ettrins  for  bio 
ontait*  and  a  oon««»rYRtor  thereof,  »ppolnt«d.     A  petition 
for  th«  ft|i^>olntMOnt  of  a   aono^^TTotor  for   the  ofttat*  of 
th«  r<»opon»;ent  who  flX»d  In  th»  Protaoto  Court  of  v)©ok 
Countjr  laty  two  of  hie  oouoino,  oXloslnc  ^^^  i^«  *&•  *  fooblo 
aindod  poroon  and  a  oponilthrlft.      That  potition  •m.B  ouV* 
oo^uently  OAondod  and  otill  lator  th»  p<»tltionrtre  filed 
thaiy  8«<iond  amondod  ^vtltlon  alloginit  thnt    the  r«^ep«>niiont 
i«  a  f09l»l«  aindod  or  dlotrantod  pmrnon  and  a  spendthrift 
a»d  wholly  Inoapa^o  of  managia^s  hie  AoiniA  or  tranaaetlng 
Vuslnooo  and  that  hy  r^aiem  of  hie  un«oundn«i>8  of  eaind  ho 
1«  inonpa^lo  of  «ianaeli>f  ano  oarinK  for  hl»  «»atat«  Kn^^   that 
ho  »o  opondo,  waotoo  and  loaeoao  hit  ootato  at  to   oxpoao 
lii«o<tlf  to  want  and  aafforino;. 

A  hoftrln«(  wan  liad  in  tho  Prol»ato  Oouurt  t»oflir« 
a  Jury  and   th»  Jury  found  that  th«>  r«spondttnt  wao  a  ftaWo 
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sainded  p«rsea  and  that   h«  «a«  r  mpmnaXhrift,     Ihrtm  tlM 
4ii<t|p8*nt  vhiah  followcfd,    th«  rfinpondfmt  «jiip«Rl<ui   to   the 
Ciroult    "io.irt  wri*?r«»  «    trinl   of   th*  i«»ue«  wa«  Iwd  <!«  no  vo , 
reiBulting  In  th«  return  of   two   Y«r<U  oie  or  firtdinijs  "by 
th*  Jury  on«  b«in|j;  to   tf«p   *»ff*ot  th»t    tl»«  r'^spoatJemt  •I* 
M«t  A  f«4»bl9  tiiind«a  or  dl8trttot«<l  p«recn  nnd  Is  not  InoajM 
able,  by  r««»on  ol    unftOundn«B«  •!'  mimt  of   transAotirvg 
•  rdlnary  buoinfl«ft  affair*,*   nn<i  asioth^r  fimiing  that   th« 
i>«apoiid<»nt  **!•  a  ■pendthrift  *  »  *  ttnd  that  h<?  ha«  an  eeVita  and 
tiwt  hff  so  ap«nds«  »&tii%«s  nnu  I^asana  HIk  «»etata  an   to  exposa 
luLaaalf  to  want  or  suffi^ring."     ni«r«aftar  th»  oourt  «nt««r«d 
Judgfii<9nt  in  which  it  »«o  n^jviAgiid   that   th^  r»5Bpon<iBnt  "is 
net  a  f<»«Mff  mind«*4  or  <iA«traot«d  p  rmon  nnn  ic  net   inw^p- 
able,    by   r*»ai»   ?i  of  unnmmdineae  of  c.ind,   of    traneectinij 
ordinary  buaintta?  affaire** ,  n.nu  that  ha  *le  a  apandthrift 
ams  by  r<»aoon  af  attob  aonditioa  in  in(tKp,ii'bl«  of  »anagiim 
mnd  oaring  for  hia  etm  astnta  luad  »  »  •  it   i)^  orc'ff>rad  *   *  * 
that  a   oona«rvator  b«>  apr>ointad»"  and   th«*   court  proea^ded  to 
«i^int  t^  standard  Trunt  ft  SaTinga  Baidt  a*  «K»nsarrater 
•f  th«>  r«spon'inat*a  «Btata. 

Xt  is  proYidad  by  •««,  1  of  oh.  M  •£  9Wt  9%m%mfi»m 
that  vihmk  any  p«r»oa  having  »ny  aatata  entail  b^  e^  f««bla 
Rindad  paraoa,  who  by   reaaon  of  unac'undn**»is  of  oind,  is  la- 
<tap«1»la  of  managing  and   <3ariag  for  Mt  own  «fttat»,  or  whaa 
any  p^rm^n  haviag  any  <?etat(>  ehall   hn  a  apitadthrift  «)»>  ie 
all»c«d  ao   to    apond,  wawte  or  laaean  hia  aatat^  aa   to  expos* 
hiaitaalf  or  hl«  fa^-olly  to   *«nt  or  Buffering,    the  Co»inty  Oourt 
•lutll  prooftod  to  aae«rtaia  wh«th«r  «u»h  p^reon  b^  a  f«>«bXo 
miadad  paroon  vho  by  rpRt^n  of  unecundnono  of  nind  is  inoap* 
ablo  of  naaagiag  and  oaring  for  bin  ova  aotiato,  or   is  a 
opoadthrift  "as  aferffoaid**.     i^ioticn  2  of  tho  oaiao  o»mpt«r 


proTidoe  fox  thei««ti#  af  pwmitm  and  th«»  impftn<»llng  of  « 
Jury  niitf  th«a  ]^roTld<»n  that«  if  <»ny  p«rft«n  %«  found  a 
f#filil«  mlnd«d   j^rBOn  or  Bp«»n<lt?irift,    "una  hy  re*8Pn  of 
•uoh  ovmditlon  inoAp«bl«  vf  uuuuLginss,  ^^  osjrlais  for  his 
own  «8tnt«t*   it  nhftll  I)*  th«  duty  of  th«  oourt  to  appoint 
m.  ooBSArvator. 

It  i«  our  opinion,    that  unt>«r  a  liroptr   oon- 
ntruotion  of  thtti^a  ««otion«  a  spendthrift  wi'to   ''hq   i^p^^ncla* 
v&«t«a  anU  It'fteimB  hl»  estate  tk.p   to   oxpocift  himiRelf   to 
vant  or  euff firing"  i«  ^  h^  t30tt»id«r«d  "liy  r«affon  of 
•U9h  condition  InoajMiblo  of  rwnu.gins  smd  earinij;  for 
tale  «ctat«**     Xn  ooavtruinK   th«  8ti!>.tute>  wc  vxn^t   conaidc^r 
all  parts  of  it   togf'th»»r,   and  aa  to   th<»  tsso  BO«tion» 
r»f«i-rad   to,   tha  laniEuaga  uuftd   in  ^-aoh  of    th«»  aJwuld  v.e 
ooni»id(«r«d  in  «onn«»Qtion  with  the  lsin<{WBg«  uaad  in  th^ 
other,   (rjro«a<^  ▼.   ,Vin.lb»rt.  n63  ill.   172)   <«»nd  an^pplioation 
for  th«  apoointm^nt  of  a   oon«<^rvator,   on  the  allogatioa 
that   th«  rwfiyontiant  is  a  «p'»ndthrif t,   th«  f Indian  of  a 
Jury   to   the  *»ff#<3t  that   said  raaponOwnt  Jme  an  ftotat* 
tmd   that  he  ao  spends,  was  tan  and  lasisons  his  setato 
as  to   ftacpoRS  Himself  to  trant  or  suf faring,  is  suffioif^nt 
in  all   rf^spoots,   nnd    that  on  auch  a  v«rdiot  or  findinis 
T)(y  the  Jury   th«  oourt  aiifty  prop«rly  ont««   an  order  or 
Judi^nent  and  therein  adjudgo  said  respondent  a  Bp<^nd* 
thrift  and   that  by  TfyttMon  of  eu<?h  oondition  h#   iv.   inoap* 
abls  or  ^i&n&^ing  and   oaring  for  hie  o-^n  <!>ffit0t«.      It  is 
not   n^r;m9nAty,  as  allAf^i^d  hy   tho  rsspondont,    tiiat    the 
vardiot  itself  «^u»ll    oontain  tha  latter  phraeo*      ??or  ia 
it  necassary,  ns   tha  raopondant  further   oont»»mlo,    that 
tho  v^rdiet   oontnin  a  finding  as   to  tha  vnlua  and  naturt* 
of  th«  sstfit*'.     Thara  is  no   Rueh  raqulr<R»ant  in  th«  statuta. 


•  4. 

Til*  r*»p«iid(»nt  <K)nt«Qd«  furthf^r  thstl  the  finding 
•f  the  July  t©   th*»  »ff»ct  thai   th<*  r«»p«nd«»nt   i»  not  a  f«>»bl« 
minded  er  di«traot«d  ^r^riHin  nullified  %htt  r^rdiet  finding 
that  ho  i9  A  spdndthrift  »nd  pr«*olttd«ci   the   oourt  fro«  a'^>.>elnt« 
iall  «   eonit<»rY&tor*   th«»  (iont«mtlcri  \>n%ne,  th«t  if  th^  rsftpondrntt 
!•  net  in^i|>abl«,  i>y  r«?«ern  of  un«oundii«s8  •f  i»ind,  of  tranii* 
ftotiniS  ordinary  bu«in*»«  affair* «  h«  onnaot  b«,  «lt>tin  th« 
MMHmiatf  of  th«  «t««tut««  a  op^ndtHrift*  <and  by  r«»a«on  of  micA 
oondition  in«apabi<»  of  aanagiag  and  oaring  for  hi*  e«a  ootato. 
Thi«  oani«aiion  io  not  t«n«t»X«*     AM  thft  oourt  «aid  In  MlJSfiE 
y.  Wel<^ti.  149   UX.   Ai»p.   4«1,  at  pago  4t8i 

•The.*'«  io  «  «Xm3f  'iiii%i««tion  TttK^twe**?!  «  proee'»d» 
ing  i8»titulo4  to  ndjtttte*  *  li'^roon  c^  lun^aio  or  in* 
•en«  and  «  pro<3<^'  din^  inntitut«d   to   adjudf^jo  «   pffjr»on 
a  apendthrift.      Tljo   .forra<-*r  r^latos  to  itn   inquiry  »*nd 
dot«mination  ^.e   to   th«-  condition  of  nlnd  of   Uj« 
|»aii«tnt  Without   ejir-clol   rff'fprrni(;p   to   hi?,  pri-.^-  rt/, 
»hil«  th#  iattPT  rolst«»B   Ip  an  inquiry  <and  dot^riain** 
tion  fto   to    eertain  h^bita  of  th«  p   reon  inTolred   r©» 
(Sarding  his  diftpoeltion  to  eiiond*'«ast»!>  or  leaaon 
hie  «0tato.* 

It  my  woll  l>a  thnt  onn  any  Mt  W  isoi^pftMa  of  auuwging  and 
daring  for  M«  owi  «at«to  b««Qatte«  ho  io  f«<»l)lo  i^indad  or  by 
roaaon  of  «maoMHtlloa<^'  of  inind,  and  nt   tli-*  aauae    iijrt«i>  h^  ^im^-  h«  a 
sp«ndthrift  and  ao   ap«nd,  «Ret(»  or  lentr^on  hia  estat*  aa   to 
oxpooo  hinaalf  oar  hia  faniiy  to  vitait  or  «wfr«>ring  and  for 
that  rftaaon  in<Mpabl«  of  isanagiiig  or   onring  for  hie  own  ootato* 
flM  tofta  of  wh«th<!>r  a  peraon  ta  faahio  raindoa  er  ia  a  apend* 
thrift  are  irM>t   iho  aa«o«  ^ut  if  h«  faile   to  a<9«t  ctithar  toa% 
ho  in   to  h«»  oonaidorad,   uMtier  the  ]^r«Tiaiona  of  th«  etfttuto. 
*iatta9aMo  of  jnena^ing  nnfx    oaring  for  hie  own  aotato,*     Although 
•no  ma^  ha  foimd   to  h«  able   to   iranaaot  ordinary  hu«in«a« 
nffairo  and   thua  mm*>>x  th«  teat  n«t   to   f>eundn^o«)  of  mind,  ha 


•0— 


flmjir  Rtill   h*  found   to  b*  «  fULv.  of  nu<th  hftMi«  nrtd  diepetl* 
tion  a*  to  inTolT*  suoh  a  A^p«n(ilng,  wa«tiim  «r  IrseAnln^ 
•f  hict  •stttt«  «•   to  expo««  hJLi3i«<«*lf  to  ^'ont  or  *uf faring 
And  if  »e.  noivriUiotimdinfi  thm  tunt  timt  ho  Iia*  nvt  tht 
toot  nu  to   th»  »ouadn«t«     of  Itls  niinci.  h^?  )v*«  fnlloiii  to 
Aoot  th«  t<^«t  OB  to  boing  A  cp«ndihrift  ^md  %h<pn  a  finding 
in  aMLd#  by  a  jury  to  thio  •»ffe!ot,  h*    ssty  "b*  r4 judged,   *>»/ 
jroAOOB  of  »uaii  oonditlon  incnpsbl**  of  ri-ma/^lng  and  <*aring; 
fojr  Ills  own  *»«tiit«,"  «n«i  »  sonR^jrvator  sturdy  'b«'  ap.vjoiatod. 

In   th«   trittl  of   thiu   <mBO   tlior*?  i«e»r«  tvo   dle- 
tinot  iB»u»'    pir*»»wit«d,  one  InvolTing  the?  (juft^tien  of 
whi'thT  th'    r*»»pon<lent  wa»  «  »p«niithrift  f^nti   th*?  othfsr 
imrolving   the  quortioa  Of  wlvathftr  h«  wo^o  «  fo««bl«»  siin4«d 
or  dietfftotod  p^rmon  and  It  wais  Quito  prop«»r  for  th«!i  jury 
te   r-tum  A  Tordiot  or  flnaing  ao  to   <t«,ch  of   Ujoso  Ibeuoo 
«und  for  th«f  oourt   to  pronounoo  Judgn^nt  ftooordingly, 
Farth«rzaor4»  r^mp&n^ent  ia  not  in  a  position  to  uxts«  in  titio 
oourt  that  iootion  79  oi     jh^ptor  lit)  of  ^ar  Btti.%iitmis  pre- 
eludoB   th«  roturnlng  of    t-so   Kuch  T«»r<lt cto  in  the  8««a«  trial, 
for  tho  rooord  dieoXoeoo  thAt   %hp  Jury  first  r^tumod  a  v«r* 
41«i  oo  to  th*^  spondtitrift  ioouo  only,  whi^reupon  aottni'««l  f^r 
the  rtspootlY9  9»rti«ti  ndviBw  :   thi-  <x)v)rt  th«t  li  w«o   th<»iy 
doeiro  that  r»ll   th**   ie»u«B   An   Ui(*  aaeo  h«»  dlaj^oood  of  lagr 
tho  jury,  ft3llo«ing  which  th*^   w  irt  dirootod  ti*"  ^wry  to   re- 
tlr**  for  furthc»r  d#li1i«ratlon,  -urVtiflfh  th«»y  did  »nd  upon  ofiSain 
r«tuming  into   oourt  thwy  ^ubnittod  %h>'   two  v«rdi<st«  now 
ohown  in  thf?  record.     7h«»  r«>eponU«'nt«  hnTing  inT*t«d  and 
roqu«i«t4Nl  tho  dioaooition  of  both  iattues  by  tnn  Jury,  ho 
Ottnnet  no^*   afaplain  of   th<^ir  action  aud   it  i»  iaoatorlal 
vhothor  tho  dlopooition  hy  t)ip  Jury  of  th«»  two  ifleu<Hi  pr«- 


•  •nt«d  to  th«a  v«»  Xn  Ui«  form  of  two  •«|)«r«kt«  flndinev 
or  v^rdlett,  or  in  oii«« 

Th«  r««poaA«nt  furth«r  •(»ntdbds  thftt  tlM  %ri«l 
•eurt  •rrHi  in  tftllins  thff  Jury,  Ity  inRtruotionii  euW 
Mitt  lid  )qr  tH«  f«titl.(tit«rfli»   thftt  It  W'«t  for  thma  to  a«9«i>» 
tain  «liftt2i«r  reapoadont  it  «  «ip«n4 thrift  «^o  s9«r4s»  im»t«8 
or  l«i>«»ott»  hi*  «»t»t«  to  fts  to  vxpoat  hluiftAlf  to  w«mt  or 
•ttf faring  and  in  r'^fuming  odrtnin  invtruoticms,  ^dch  h« 
Bu1mitC9d,   In  oubetanoo  to   th«  «!ff«<!t  that   in  or(j«;r   to 
find   that  ho  was  a  »9«»n4thrift,  n»  itllfigoa  in  th«  |^«titio», 
th«>  fiiuot  belioTo  frcua  th«  ovid9no<«  x»%  only  thftt  suid 

re»i>ondO]it  is  a  epen4thrift  but  that  &l»o   thai  \se^  rotation 

he 
•f  ouoh  mnditior^iB  inmi9&hl9  of  sMiRAgiiiK  and   (smrlng  for 

m«  ova  osUito.     #«  »r«  of  the  opialoa  timt  th«  trial  court 

di<l  not  orr  in  tho  ;m»tt«r  of  th<»  Inetruotione,  nod  it  ohoaltf 

l»«  ««i^:s  furtlMtr  thiit  th«  r«oi>ondont  hiao«If  »u>mitt«td  in* 

•truotioao  on  thfoo  i»eu«»  •imilA.r  to  than*  mibnitteu  by   th« 

petitioner ?s  nnd  isiTen  hy  thp  c»urt«      In  inutrutttion  15  ouW 

aiittod  by  t^K  res|)end<mt  it  w«i.«   etntffd  thitt  h«   oould  only 

b«  dttprlTod  of  th«  fMamK9mmtt  of  him  onm  ootnte*  wh«n  , 

froM  thp  i?r«EK>nd«ran«t«  of  tho  «Tia«no*  th«f  Jury  found  ho 

wno  •  fo«bl0  mi»d«d  ptreon  iitnd  legr  r^msos  of  hin  unnoundnffioe 

of  nlnd   ln«»pabli«  of  stuinM^iac  <utd    -^^ring  for  hio  ovn  ^rtntt, 

•r  A  "opendthrift"  fsnd  by  roAOon  of  ou^ah  eondition  ^etpendii^ 

WMtot  oad  lesDcnsi  hie  estate  oo  «o  to  mcpooo  hi»a«lf  to  «aitt 

ond  hoeOmA  «  bttrdoa  and  a  (th<M*go  And  An  9xp»n»«i   on  tho  «««• 

ttunity***     Instruction  16  submittctd  liy  the  r««pond«nt  wm»  uriMai 

on   th^   OAMO  thoory.      Further,  it  ohould  b«  oAid   thAt  nftor 

ouhnitting  «udh  infrtx^uctiono  tho  r«^»pottd«nt  i«  not  in  a  iMioi.* 

tion  to   eoaplAin  a«  to   the  form  of  th«  Tordiot  or  finding 

roturnou  by  tho  jury  on  t ho «pond thrift  ioouo,  it  b«in«  in  tho 


-?• 

forts  rmf*rt*i  to  la  his  own  invtructlon*. 

thti  r^upondetnt  finally  «ont«n4»  that   t>i*»  .1utigm«nt 
0f  th?»  trial  oouri  ohoulU  W  r«v«rji«»«   h«»sriu»«  th«>  ^p^ojintAcnat 
•f   vm  ..;t«ndArd  Truiit  A  n»riv)gii  Bank  wh«  void,   tH«t  oor;j»r»» 
tion  lifting  «.  laankir^r  o©jrpor»ition,   ttnd  &»  rc^p^nif'nt  aXl«^<»fc, 
nm%  «llell)l«  uncjimr  s«>e.   S  nrt.   II,  of  our  stiiit«  oonstltutlon, 
to  hold  the  offio*'  jMid  porform  th*»  dutl«3f»   liape»«i  hy  lem 
upon  «  oonii»rTat«r,     A«   to  thi«  point  w»>  ^wadi  eay,  first j 
that  th*?!?*  iR  not  ©uffloifsnt  ovl«i«mGe  presHrrod  la  th«  r<9g«rd 
;o  Bhow  that   th«  btauadard  Trust  ?t  SAvlngtt  Bank  ia  not  »udhi 
m  oerporatiott  «»  p-tai^  ^ropwrly  V«  «>p^olnt#d  oonii^-'jrvsttor ,  under 
th*  provislonsi  of  our  oonntltuilon  «in«A  »t«tttt»?i>j  and  ««oond, 
•T«n  though  thf>  r^oord  did  contain  i»uffl9l«nt  to  uphold  th« 
•ontontien  of  th«  r*«pi>ttd<nt  in  tliia   rfigard,   tho  Judgi«ent 
of  th«  trial  (sourt  would  not  thsyforw  l»«  void,  nor  should  It 
"km  r9r9rmfid  for  ouoh  a  r<^A«nn,     The  Judgwrii  apiieRl<»y  frn» 
rtmMidc  thle  oauso  to   th«  t^rohato  Court  for     urth«r  j»roo«<Pdine». 
If  th«»  v-tandard  Truet  *^-  3AViniER  Bank  its  no%  »ua>i  &  o©rj»(»ratleia 
A«   cam  prcf»«rly  h«  nppolnt®«i  «   Ofni»!   rvator,    the  i*roh«t«  CSourt 
hao  luesile  yewor,  un<>r  «»o.   32  of    irh,   B6  of  our  &tatut«8,   to 
r«n»T«  tht   «>on»*trvator  nna  rmfflo  another. 

yor  tho  r^'aoone  stated  th«  judgmfttit  of  thA    Uroult 
O^uri  lo  affina«fd. 

AJffVSBSSm 
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Gen.  No.  6772  OCTOBER  TERM  A.  D.  A917.  Ag.  No.  13. 

E.  0,  >^AYER  AND    J.  F.  SHO/P,     Partners, 
etc.,  Dej^ndants  in  Error, 


GENNETTIB.    MANLEY    A^D    GRANVILLE 
L.  MANLEY,  spiaintiffs  in  Error. 

Writ  of  Error  V>  the  Ci/cuit  Court  of  Logan 

\   Couifty.  -rj 

GRAVES.P.  ,.      V/       2 1 4  I.A.  6  4  5 

Defendant  in  error  filgd  a  bill  to  forclose  a  real  es- 
tate mortgage  given  by  plaintiffs  in  error  on  a  twenty 

acre  tract  of  land  that  was  at  the  time  the  mortgage 

was  given  owned  by  Granville  L.  Manley,     to  secure  a 

note  for  $1000  executed  by  the  said  Granville  L.  Manley 

and  Gennettie  Manley,  His  wife.    They  answered   the 

bill  alleging  that  the  note   in  question  had  been  paid 

and  denying  any  furtjher  obligation  thereon.     They  also 
filed  a  cross-bill  charging  that  plaintiffs     in  error  had 

since  the  i3;iaturity  of  the  note  sued  on  conveyed  to  one 

W.  H.  Bryson  to  whom  the  note  and  mortgage  in  ques- 
tion had  been  given,  and  who  at  that  time  was  owner 
thereof,  one-half  of  the  mortgaged     premises    in  con- 
sideration of  the  amount!  due  on  the  note  and  had  there- 
by entirely  paid  and  cancelled  the  obligation  represent- 
ed thereby  and  praying  for  the     cancellation     of  said 
note  and  mortgage.     Defendants  in  error  answered  the 
cross-bill  and  denied  all  the  material  allegations  there- 
in and  the  two  bills  were  referred  to  a  Master  in  Chan- 
cery to  Uake  proofs  and  report  the  same  together  with 
his  conclusions  of  law  and  fact, 
Pagel 

The  Master 
made  his  report  finding  that  on  January  20,  1906  there 
was  due  on  the  note  sued  on  $850:  that  the  note  and 
mortgage  were  on  Sept.  1,  1913,  assigned  to  defendants 
in  error:  that  at  the  time  of  the  report  there  was  due 
on  said  note  the  sum  of  $1449.46  as  principal  and  inter- 
est and  recommends  a  decree  of  foreclosure  to  make 
that  amount.  Exceptions  were  interposed  to  this  re- 
port and  heard.  Pending  a  disposition  of  these  excep- 
tions, the  master  apparantely  of  his  own  motion  ob- 
tained leave  of  court  to  amend  and  did  amend  his  find- 


ings  of  fact.  The  court  then  overruled  the  exceptions 
of  plaintiffs  in  error  theretofore  made  and  heard,  and 
entered  a  decree  in  which  the  court  finds  the  indebted- 
ness to  be  $1493.59  and  orders  a  foreclosure  and  sale 
of  the  premises  described  in  the  bill  and  dismissed  the 
cross-bill  for  want  of  equity.  Plaintiffs  in  error  claim 
the  decree  is  in  many  respects  contrary  to  the  evidence. 
Defendants  in  error  call  attention  to  the  rule  that  the 
findings  of  the  master  should  not  be  set  aside  unless 
they  are  manifestly  contrary  to  the  evidence,  which  is 
undoubtedly  correct.  There  is,  however,  nothing  sac- 
red about  a  master's  findings,  and  if  it  is  manifest  that 
they  are  contrary  to  the  evidence,  a  decree  based  on 
them  will  be  reversed.  An  impartial  examination  of 
the  master's  findings  in  this  case  and  the  evidence  on 
which  it  is  based  convinces  us  that  he  has  misappre- 
hended the  force  and  effect  of  some  of  the  evidence 
reported  by  him,  and  that  his  findings  are  manifestly 
contrary  to  the  weight  of  the  evidence. 
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The  master  first  finds  that  on  Nov.  13,  1897  Gran- 
ville and  Gennettie  Manley  were  indebted  to  William  H. 
Bryson  in  the  sum  of  $1000  and  that  they  then  execut- 
ed the  note  and  mortgage  sued  on  etc. 

The  proof  fails  to  show'  that  Gennettie  Manley  owed 
Bryson  anything,  although  it  does  show  she  signed  the 
note  sued  on,  with  her  husband.  The  proof  shows  as 
defendant  in  error  has  pointed  out  in  his  argument  that 
Granville  Manley  owed  Bryson  $1250  at  that  time  in- 
stead of  $1000  as  found  by  the  Master. 

The  second  finding  of  the  master  is  that  on  Oct- 
ober 18,  1902  Gennettie  Manley  became  the  owner  of 
the  premises  in  question  by  mesne  conveyances.  This 
finding  is  supported  by  the  evidence. 

The  third  finding  is  that  on  January  13,  1903  a 
partial  settlement  was  made  between  the  Manleys  and 
Bryson  whereby  the  Manleys  were  to  deed  to  Bryson 
ten  acres  of  the  mortgaged  premises  and  have  credit 
for  $1000  on  their  said  mortgage  indebtedness  to  Bry- 
son. This  finding  was  afterwards  amended  by  striking 
out  the  words  "said  mortgage."  This  did  not  change 
the  meaning  of  the  finding  however  for  the  proof 
shows  that  the  mortgage  indebtedness  referred  to  was 
the  only  indebtedness  they  jointly  owed  Bryson.     Gran- 


ville  Manley  owed  more  but  his  wife  did  not. 

The  evidence  further  shows  that  while  the  consid- 
e,ration  named  in  the  deed  was  $1000,  the  actual  consi- 
deration for  it  was  the  liquidation  of  $1070  of  Manley's 
obligations  to  Bryson,  as  the  master  found  in  his  next 
finding,  and  the  cancellation  and  surrender  of  the  $1000 
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note  sued  on,  together  with  the  mortgage  given  to  se- 
cure it. 

The  fourth  finding  of  the  master  is  that  the  Man- 
leys  executed  a  deed  for  the  ten  acre  tract  and  deliv- 
ered is  to  Bryson  whereby  the  Manleys  became  entitl- 
ed to  a  credit  of  $1070  on  their  "said  indebtedness," 
and  that  the  mortgage  remained  a  valid  lien  on  the 
balance  of  the  premises  for  the  balance  of  the  debt 
owed  by  the  Manleys  to  Bryson. 

This  finding  of  the  master  is  in  conflict  with  the 
third  finding  above  referred  to  in  that  the  amount  for 
which  the  Manleys  are  found  to  be  entitled  to  credit  on 
their  debts  in  the  third  finding  is  said  to  be  $1000  and 
in  the  fourth  finding  it  is  said  to  be  $1070.  The  evi- 
dence shows  that  the  amount  named  in  the  fourth  find- 
ing is  correct.  The  weight  of  the  evidence  also  shows 
that  Granville  L.  Manley  at  that  time  owed  to  Bryson 
about  $700,  to  be  exact,  $635.38  as  computed  by  defen- 
dants in  error  in  their  argument,  in  addition  to  the 
$1070  to  be  satisfied  by  the  conveyance  of  the  ten  acre 
tract  to  Bryson.  Bryson  himself  testifies  as  to  this 
balance  "There  was  between  $600  and  $700  due  me  over 
the  $1000.  We  called  it  $700."  The  weight  of  the  tes- 
timony further  shows  that  the  $1000  note  and  the 
mortgage  given  to  secure  it  were  to  be  cancelled  and 
surrendered  to  the  Manleys  and  a  new  note  or  notes 
and  a  new  mortgage  were  to  be  executed  by  the  Man- 
leys  for  the  balance  of  about  $700  which  mortgage  was 
to  cover  a  part  only  of  the  ten  acre  tract  not  conveyed 
to  Bryson,  there  being  reserved  from  that  tract  the 
portion  thereof  on  which  the  Manley  residence  rested; 
that 
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the  deed  to  the  said  ten  acres,  from  the  Man- 
leys  to  Bryson  and  a  new  note  or  notes  and  a  mortgage 
to  secure  the  same  were  all  executed  and  placed  in  the 
hands  of  one  Horn,  the  justice  of  the  peace  who  drew 
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them,  in  escrow  to  be  delivered  to  Bryson  upon  his  de- 
livering the  original  $1000  note  and  the  mortgage  giv- 
en to  secure  it  to  the  said  justice  of  the  peace,  and 
that  Bryson  by  a  subterfuge  obtained  possession  of  the 
deed  on  his  promise  to  return  the  same  to  Horn;  that 
instead  of  returning  it  he  had  it  recorded  and  never 
did  deliver  up  the  $1000  note  and  mortgage  to  Horn  or 
to  the  Manleys. 

The  fifth  finding  of  the  master  is  that  on  January 
20,  1906,  there  w^as  a  settlement  between  Bryson  and 
Granville  L.  Manley  at  which  time  it  was  agreed  that 
there  was  a  balance  due  on  the  $1000  note  and  mort- 
gage sued  on  of  $850. 

Granville  L.  Manley,  his  wife  Gennettie  Manley  and 
J.  A.  Horn,  the  justice  of  the  peace  who  heard  the  set- 
tlement made,  all  testify  that  on  January  13,  1903  the 
$1000  note  was  paid  by  the  conveyance  of  ten  acres  of 
land,  and  Bryson  himself  testified  in  answer  to  a  ques- 
tion propounded  by  his  own  attorney  that  after  credit 
was  given  on  January  13,  1903  on  the  $1000  note  for 
the  price  of  the  ten  acre  tract  conveyed  to  him  there 
was  $70  still  due,  and  when  then  asked  the  question 
"Over  and  above  the  amount",  he  answered  "Over  and 
above  the  credit  he  got  for  the  land.  At  the  time  it 
was  figured  up  in  Mr.  Horn's  office."  And  in  another 
place  he  testified — "I  was  to  give  Manley  credit  for 
$1000  for  the  land  and  $70  for  the  use  of  it,  making 
$1070. 
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This  testimony  of  Bryson  exactly  corresponds 
with  that  of  the  two  Manleys  and  Horn  and  is  un- 
doubtedly true,  although  in  answers  to  improper,  lead- 
ing and  suggestive  questions,  he  finally  said  there  was 
$735.38  due  on  the  mortgage  on  January  13,  1903.  A 
careful  scrutiny  of  all  his  testimony  on  this  subject 
convinces  us  that  when  he  said  there  was  $735.38  still 
due  on  the  mortgage  he  was  testifying  to  the  balance 
found  due  on  all  accounts  including  the  $1000  note  as 
well  as  other  notes,  and  at  that,  he  has  it  too  high  by 
exactly  $100,  for  it  is  now  agreed  on  all  hands  that 
$635.38  was  such  balance  at  that  time  and  it  was  for 
this  amount  the  Manleys  say  they  were  to  give  the  new 
notes  and  mortgage. 

There  is  a  memorandum     signed  by   Manley     and 


Bryson  on  the  back  of  the  $1000  note  to  the  effect  that 
there  was  on  January  1906  $850  still  due  on  the  note. 
Manley  testified  that  the  signature  to  this  memoran- 
dum was  his  but  that  the  memorandum  was  not  in  his 
handwritling;  that  while  in  the  office  of  one  Tomilson 
who  was  acting  as  attorney  for  Bryson  the  amount  of 
his  total  indebtedness  was  figured  up  and  found  to  be 
$850  and  two  statements  in  writing  were  made  of  that 
fact  one  of  which  was  given  him  and  one  of  which  was 
retained  for  Bi-yson,  but  that  the  settlement  had  noth- 
ing to  do  with  the  note  or  the  amount  due  on  it,  and 
that  he  did  not  know  when  he  signed  what  he  supposed 
was  a  memorandum  that  it  was  written  on  the  note. 
Manley  was  asked  by  Bryson's  attorney  to  produce  his 
copy  of  the  memorandum  of  that  transaction,  and  he 
did  so,  but  it  is  quite  significant  that  they  did  not  offer 

it  in 
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evidence,   and  we  do  not  know  its  contents. 

The  finding  of  the  master  that  it  was  agreed  in  1906 

that  there  was  $850  still  due  on  the  $1000  note  is  like 

the  others   mentioned   clearly     against      the     manifest 

weight  of  the  evidence. 

While  there  is  some  evidence  offered  by  Bryson 
contrary  to  some  of  the  conclusions  of  fact,  we  have 
i-eached,  the  manifest  weight  of  all  the  evidence  shows 
that  when  the  ten  acres  were  deeded  by  the  Manleys 
to  Bryson.it  was  agreed  that  the  note  sued  on  was  to 
be  satisfied  thereby  and  that  the  said  note  and  the  mort- 
gage given  to  secure  it  should  be  surrendered  to  the 
Manleys  or  to  Horn  for  them.  The  fact  that  Bryson 
possessed  himself  of  the  deed  and  recorded  it  was  an  ac- 
ceptance by  him  of  it  and  the  title  to  the  premises 
thereby  conveyed  and  binds  him  by  the  terms  upon 
which  it  was  made.  If  he  did  not  get  the  new  note 
and  the  mortgage  to  secure  the  balance  of  other  in- 
debtedness owing  to  him  by  Manley  it  is  his  own  fault. 
The  proof  shows  the  same  were  executed  and  left  with 
Horn  for  him. 

The  decree  of  the  Circuit  Court  is  reversed  with  a 
finding  of  fact  that  the  note  sued  on  by  defendant  in 
error  was  fully  paid  and  satisfied  by  the  deed  dated 
October  5,  1903  from  plaintiffs  in  error  to  W.  H.  Bry- 
son and  the  cause  is  remanded  to  the  Circuit  Court 
with  directions  to  dismiss  the  bill  of  defendants  in  er- 
ror and  grant  the  prayer  of  the  cross-bill  and  direct  the 

defendants  in  the  cross-bill  to  surrender  the  notes  and 
mortgage  sued  on  to  be  cancelled. 

Reversed  and  Remanded  with  directions. 


\        Gen.  No.  6790.  OCTOBER  TElfil  A.  D.  1917.  Ag  No  25. 

\ 

\^  H.  L.  MILLER  and  AN1|a  MILLER,  Partners, 

doing  busines  as  L.  F.  Rflller  and  Son, 
Defendant^  in  Error, 


\ 


William  J.  JACKSUN,  Receiver  of  the  Chi- 
caga  &  Eastern  lllindis  Railroad  Company, 
Plain^ff  in  Error. 

Error  to  the  Circjfft  Court  of  Vermilion  County. 

GRAVES,  P.  J.         ' 

This  is  a  suit  in  trespass  on  the  case  to  recover  for 
damages  to  160  barrels  of  apples  and  384  bushels  of 
peaches  resulting  from  the  negligence  of  plaintiff  in  er- 
ror while  the  same  were  in  his  possession  for  transporta- 
tion between  points  in  this  state.  There  are  two  counts 
in  the  amended  declaration.  It  is  charged  in  the  first 
count  that  plaintiff  in  error  as  receiver  of  the  C.  &  E.  I. 
R.  R.  Co.  so  negligently  and  carelessly  handled  said  160 
barrels  of  apples  in  shipment  that  the  heads  of  several 
of  the  barrels  in  which  the  apples  were  contained  were 
knocked  out  and  the  apples  were  bruised  and  injured  to 
the  extent  of  $25.  It  is  charged  in  the  second  count 
that  plaintiff  in  error  failed  to  keep  the  car  in  which  the 
peaches  were  being  transported  on  its  lines  in  Illinois 
propely  iced,  and  to  keep  it  in  such  condition  as  to  pro- 
perly protect  the  peaches  whereby  about  one-half  of  them 
rotted  and  thereby  were  damaged  in  value  to  the  ex- 
tent of  $250.  Plaintiff  in  error  filed  a  plea  of  the  gen- 
eral issue  and  several  special  pleas.  In  view  of  the  fact 
that  defendants  in  error  at  the  trial  disclaimed  and 
still  disclaim  any  attempt  to  recover  under  the  provi- 
sions of  the  Carmack  Amendment,  and  base  their  right 
to  recover  solely  on 
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the  negligence  of  plaintiff  in  er- 
ror while  the  goods  were  in  his  possesion  for  transpor- 
tation between  points  in  Illinois,  no  time  need  be  given 
to  the  conaideration  of  the  special  pleas.  Defendants 
in  error  recovered  a  judgment  of  $223.50. 

In  order  to  be  entitled  to  recover  in  this  case  it 
was  necessary  for  defendants  in  error  to  allege  and 
prove  that   the  damage  complained   of  was  caused   by 
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the  negligence  of  plaintiff  in  error.  Pennington  v. 
Grand  Trunk  Ry.  Co.  277  111.  39.  Notwithstanding 
what  has  heretofore  been  said  by  some  of  the  Appell- 
ate Courts  of  this  State  to  the  contrary,  the  Supreme 
Court  in  the  Pennington  case  has  settled,  upon  sound 
reason,  that  the  rule  prevailing  where  suits  are 
brought  under  the  Carmack  Amendment  to  the  Hep- 
burn Act,  to  the  effect  that  when  perishable  goods  are 
delivered  to  the  initial  carrier  in  good  condition  the  in- 
termediate or  final  carrier  in  whose  hands  the  goods 
are  found  in  a  damaged  condition  will  be  presumed  to 
have  received  them  in  good  condition,  does  not  prevail 
where  suit  is  brought  against  a  particular  carrier  to  re- 
cover on  its  common  law  liability.  One  suffering  loss 
by  damage  to  goods  in  transit  in  an  interstate  ship- 
ment has  his  election  whether  he  will  bring  his  action 
in  such  a  way  as  to  be  able  to  avail  himself  of  the  pre- 
sumption referred  to  or  not.  Defendant  in  error  in 
this  case  has  chosen  to  proceed  in  the  manner  that  ex- 
cludes the  presumption. 

We  have  searched  this  record  in  vain  for  proof 
that  plaintiff  in  error  received  the  fruit  in  question  in 
good  condition.     On  the 
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contrary  there  is  consider- 
able evidence  strongly  tending  to  show  that  the  peach- 
es in  question  were  in  bad  condition  before  they  were 
received  by  plaintiff  in  error. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  is  I'emanded. 

Reversed  and  Remanded. 
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Gen.  No.  6831.  -iOtftL  TERM,  A.  p.  19l|^  Ag.  No.  71. 

H.  M.  MURRAY,   Conservatof  of  Alvina  Katz, 
Appellant^ 

\ 

G.  C.  LAW,  Appellee. 
Appeal  from  the  Circuiy'Court  of  McLean  County. 


GRAVES.  P.  J. 

This  suit  was  brought  to  I'ecover  damages  for  the 

breach  of  numerous  covenants  in  a  written  lease  of 
farm  lands  from  March  1,  1914,  to  March  1,  1917.  Ap- 
pellant sues  as  the  conservator  of  a  distracted  person. 
Appellee  filed  among  other  pleas  a  plea  of  tender  of 
$68.40  which  he  averred  was  in  full  for  oats  sold  during 
the  first  year  of  his  tenancy.  He  denies  all  other  bre- 
aches of  the  covenants  of  his  lease  charged  against  him. 
The  case  was  tried  by  a  jury  which  found  the  issues 
for  the  plaintiff,  the  appellant  here,  and  assessed  his 
damages  at  the  amount  admitted  to  be  due  by  the  plea 
of  tender  of  $68.40  and  against  appellant  for  costs. 
The  plaintiff  appeals. 

An  examination  of  the  record  in  this  case  convinc- 
es us  beyond  the  possibiliy  of  mistake  that  the  verdict 
and  judgment  are  manifestly  contrary  not  only  to  the 
weight  of  the  evidence,  but  contrary  to  the  testimony 
of  appellee  himself.  The  verdict  for  $68.40  corres- 
ponds exactly  in  amount  to  the  averments  in  the  plea 
of  tender.  Appellee  while  a  witness  in  this  case  in  his 
own  behalf  both  on  direct  and  cross  examination  testi- 
fied that  during  the  first  year  of  his  tenancy,  which 
was  during  the  farming  season  of  1914,  he  raised  on 
the  rented  premises  684  bushels  of  oats  which  he  sold 
during  that  season  for  45  cents  per  bushel,  that  one-half 
of   those   oats      belonged     to     his     landlord.     One-half 
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of  684  bushels  is  342  bushels,  which  at  45  cents  per  bu- 
shel amounted  to  $153.90  or  $85.90  more  than  the  ver- 
dict. 

By  the  terms  of  the  lease  appellant  was  to  have 
one-half  of  the  corn  raised  by  appellee  on  the  premises. 
The  corroborated  and  uncontradicted  testimony  of  one 
of  the  men  who  harvested  part  of  the  corn  in  1915  is 
that  during  the  6  or  7  days  he  was  working     there  at 
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that  time  he  husked  and  put  in  appellee's  crib  six  or 
seven  row;  of  corn  to  four  rows  husked  and  put  in  ap- 
pellant's crib,  that  he  worked  until  ten  o'clock  in  the 
forenoon  husking  corn  what  was  given  to  appellant  and 
the  rest  of  the  day  until  dark  he  worked  husking  corn 
that  went  into  appellee's  crib.  The  testimony  of  that 
witness  and  another  who  had  observed  the  compara- 
tive size  of  the  loads  of  corn  given  to  the  respective 
parties  places  the  difference  at  from  12  to  18  bushels  a 
day  in  favor  of  appellee.  Taking  the  average  of  these 
estimates  or  15  bushels  per  day  for  6  days  would  be  90 
bushels  and  for  7  days  would  be  105  bushels  that  this 
one  witness  knew  appellee  had  had  of  appellant's  corn 
during  one  year.  The  value  of  this  corn  was  variously 
placed  at  from  68  cents  to  $1.00  per  bushel  or  a  total 
of  from  $61.20  to  $105. 

These  two  items  alone  show  a  debt  due  to  appell- 
ant from  appellee  nearly  four  times  as  great  as  the 
judgment  rendered.  There  are  other  breaches  of  the 
lease  clearly  proven  by  the  evidnece  such  as  removing 
the  straw,  selling  the  stalks  and  permitting  live-stock 
belonging  to  outsiders  to  run  on  the  premises  all  of 
which  was  in  violation  of  the  covenants  of  the  lease, 
but  there  is  no  proof  in  the  record  from  which  the  ex- 
tent of  the  damages  arising  therefrom  can  be  comput- 
ed. 
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Even  if  there  was  due  appellant  only  $68.40  as  the 
jury  found,  still  the  judgment  against  appellant  for 
costs  is  erroneous.  The  plea  of  tender  was  not  sup- 
ported by  the  proof.  Appellee  testified  that  he  went 
to  the  oflice  of  appellant  and  "was  going  to  write  him 
a  check"  but  that  appellant  said  he  "needn't  to  mind  it 
he  was  in  no  hurry."  All  this  was  denied  by  appellant 
in  toto,  but  if  true  it  does  not  even  approximate  proof 
of  tender. 

There  was  no  error  committed  by  the  court  in  in- 
structing the  jury  of  which  appellant  can  complain. 
The  series  of  instructions  were  as  favorable  to  appell- 
ant as  the  law  will  warrant  and  the  fiftih  given  instruct- 
ion was  too  favorable  to  him  in  that  it  left  to  the  jury 
to  estimate  the  damages  from  the  evidence  in  the  case 
in  connection  with  iheir  own  knowledge,  observation 
and  experience  in  the  affairs  of  life. 

For  the  reasons  given  the  judgment  is  reversed 
and  the  cause  is  remanded  to  the  Circuit  Court. 

Reversed   and  Remanded. 
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Gen.  No.\6920.  APRIL  TERM  Ji  D.  1918.  Ag.   No.  65 
BROaAvAY  bank  of  ST.  fXOUIS,  MISSOURI, 


\ 


Appellee| 


I 


McGEE     CREEK     LEVE|;  AND   DRAINAGE 
DISTRICT,  4)pellant. 

Appeal  from  the  Circuit/Court  of  Pike  County. 

«RAVEs,P.j.  214  I. A.  646 

A  demurrer  to  the  bill  on  which  the  decree  now  ap- 
pealed from  is  based  was  sustained  by  the  Circuit  Court 
and  the  bill  was  dismissed  for  want  of  equity.  On  ap- 
peal from  that  order  this  court  held  the  bill  to  be  good, 
leversed  the  order  sustaining  the  demurrer  and  re- 
manded the  case  with  directions  to  overrule  the  demur- 
rer. Pursuant  to  that  mandate  of  this  court  the  Cir- 
cuit Court  overruled  the  demurrer  and  issue  being  join- 
ed, in  due  time  heard  th^ase,  found  that  all  the  mater- 
ial averments  in  the  bill  had  been  proven  and  entered 
a  decree  granting  the  relief  prayed  for.  This  appeal 
brings  this  final  decree  before  us  for  review.  The  findings 
of  this  court  in  this  case  when  it  was  here  before  are 
binding  on  us  now.  The  opinion  of  this  court  on  the 
former  appeal  of  this  case  is  reported  in  Vol.  204  111. 
App.  592. 

The  bill  alleges  and  the  proof  shows  that  appellant 
is  a  drainage  district  embracing  about  11,000  acres  of 
land  organized  for  the  purpose  of  constructing  drains, 
ditches  and  levees  for  the  redemption  of  low  lands  in 
order  to  render  the  same  fit  for  cultivation;  that  to  pay 
for  constructing  these  improvements  an  original  assess- 
ment of  $123,688.93  was  levied  against  the  lands  in  the 
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district;  that  bonds  were  issued  pursuant  to  the  provi- 
sions of  the  statute  to  the  amount  of  $111,000,  which  is 
approximately  equal  to  ninety  per  cent  of  that  assess- 
ment; that  it  was  ascertained  that  the  work  could  not 

be  completed  mth  the  money  so  raised  and  an  addition- 
al assessment  was  levied  for  $62,720.00;     that    on  the 

hearing  of  the  petition  for  the  levying  of  the  additional 
assessment  the  court  entered  an  order  by  the  terms  of 
whcih  $12,688.93  of  the  original  assessment  was  remit- 
ted or  abated;  that  being  the  amount  of     that  assess- 


I 


extent  void  and  that  the  portion  of  said  original  ass- 
essment was  a  lien  on  the  lands  of  the  district  and  that 
the  warrant  in  question  shall  be  and  is  a  lien  on  what 
shall  remain  of  both  the  original  and  additional  assess- 
ments after  the  bonds  issued  against  them  respective- 
ly have  been  paid  and  retired.  Appellant  complains 
of  that  decree  only  in  so  far  as  it  makes  the  warrant  a 
lien  on  the  balance  of  the  original  assessment  that  was 
sought  to  be  remitted  or  abated  by  the  County  Court 
at  the  time  the  additional  assessment  was  authorized. 
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The  relief  granted  is  no  broader  than  the  language 
of  the  warrant  made  the  basis  of  this  suit.  The  war- 
rant directs  the  treasurer  of  the  district  to  pay"  *  *  * 
seven  thousand  dollars  out  of  any  moneys  now  in  the 
treasury  of  said  district  and  out  of  any  moneys  from 
any  assessment  now  ilevied  not  otherwise  appropriat- 
ed *  *  *  *  ".  The  amended  biU  that  was  before  us  on 
the  last  appeal  contained  the  following  averment: — 

"That  thereupon  and  thereafter,  the  commission- 
ers of  McGee  Creek  Levee  and  Drainage  District  filed 
a  petition  under  and  by  virtue  of  Section  38  of  the 
Levee  Act,  for  leave  to  borrow  a  sum  of  money  not 
exceding  the  sum  of  $7,000.00  against  the  two  special 
assessment  hereinbefore  referred  to,  meaning  <he  ori- 
ginal assess^nent,  and  the  First  additional  assessment, 
subject  to  the  two  bond  issues  hereinbefore  referred 
to,  and  that  upon  the  hearing  of  said  petition  the 
County  Court  of  Pike  County  entered  an  order  direct- 
ing the  commissioners  of  said  district  to  borrow  a  sum 
of  money  not  exceeding  the  sum^  of  $7,000.00  against 
the  two  special  assessments  hereinbefore  referred  to, 
meaning  the  original  assessment  and  the  first  addition- 
al assessment,  subject  to  the  two  bond  issues  hereinbe- 
fore referred  to." 

The  truth  of  all  of  these  averm.ents  was  admitted 
by  the  demurrer-  the  sustaining  of  which  was  the  oc- 
casion of  the  last  appeal.  After  the  order  sustaining 
the  demurrer  had  been  reversed  by  this  court  and  the 
cause  had  been  remanded  to  and  redocketed  in  the  Cir- 
cuit Court,  appellant  filed  its  answer  to  the  bill  and  ex- 
pressly denied  the  truth  of  all  of  the  averments  quoted 
above,  and  proofs  of  the  matters  at  issue  were  intro- 
duced. An  examination  of  the  record  discloses  that 
the  proof  does  not  sustain  those  averments.  On  the 
contrary  it  appears  that  the  petition  of  the  Commis- 
sioners for  leave  to  borrow  the  sum  of  $7,000.00  under 
the  provisions  of  Section  38  of  the  Levee  Act  asked 
for  authority  to  issue  warrants  in  a  sum  not  exceeding 
$7,000.00.     "Against    any    funds    now  on  hands   in   the 


treasury  of  said   district    and   against  said  last  special 

assessment  in  excess  o  f  90  per  cent  thereof." 
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and  that  the  order  entered  by  the  County  Court  in  that 

regard  was  in  part 

"It  is  therefore  ordered  by  the  Court  that  said 
commissioners  be  and  they  are  hereby  authorized  to 
issue  warrants  against  any  funds  now  in  the  treasury 
of  said  district  and  against  said  last  special  assessment 
in  excess  of  90  per  cent  therof." 

By  the  "last  special  assessment"  referred  to  in  the 
quotations  just  made  is  meant  the  second  or  additional 
assessment  and  not  the  original  assessment,  but  ap- 
pellee argues  that  the  words  "Any  funds  now  in  the 
treasury  of  said  district"  are  broad  enough  to  include 
by  implication  the  balance  of  the  original  assessment 
over  and  above  the  90  per  cent  bond  issue.  We  can- 
not agree  with  that  contention.  It  is  clear  that  no  part 
of  the  original  assessment  was  intentionally  included 
in  the  source  from  which  funds  could  come,  out  of 
which  the  proposed  warrant  could  be  paid.  In  the 
first  place  the  language  employed  expressly  limits  the 
source  of  such  funds  to  the  "last  special  assessments". 
Besides  that  the  same  court  in  the  same  case  had  al- 
ready entered  an  order  in  terms  remitting  and  abating 
all  of  the  original  assessment  above  90  per  cent  thereof 
and  there  is  nothing  in  this  record  indicating  that  any 
suggestion  had  at  that  time  been  made  in  that  court 
or  elsewhere  that  the  order  of  abatement  was  not 
binding.  In  this  connection  it  is  interesting  to  note 
that  when  counsel  for  appellant  was  preparing  the 
amended  bill  in  this  case,  and  the  decree  based  there- 
on, they  found  no  difficulty  in  expressing  themselves  in 
terms  that  unmistakably  include  both  assessments. 
They  there  say  "against  the  two  special  assessments 
herinbefore  referred  to,  meaning  the  original  assess- 
ment and  the  first  additional  assessment."  We  are 
forced  to  the  conclusion  that  the  idea  of  claiming  a  lien 
on  any  part  of  the 
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original  assessment  for  the  payment 
of  the  warrant  in  question  was  a  thought  that  came  to 
appellant  even  after  the  filing  ofthe  bill  in  this  case. 
In  determining  whether  the  part  of  the  original  ass- 
essment to  which  the  order  of  abatement  was  address- 
ed, was  inadvertantly  included,  it  must   not  be  forgot- 


ten  that  the  proceeding  then  pending  by  which  the  com- 
missioners sought  permission  to  borrow  the  $7,000.00 
for  which  the  warrant  in  question  was  issued  was  pure- 
ly statutory  and  that  the  right  to  borrow  that  money 
must  be  obtained,  if  obtained  at  all,  by  an  order  of 
court  which  must  be  understood  to  be,  and  in  fact  was, 
a  limitation  as  well  as  a  grant  of  power.  "To  create 
an  indebtedness  the  means  provided  by  the  statute  are 
the  only  means  that  can  be  resorted  to".  Spring 
Creek  Dist.  v.  Ry.  Co.  249  111.  260.  That  case  has  been 
cited  by  appellee  in  support  of  his  contention  that  the 
words  "Funds  now  in  the  treasury"  includes  the  sur- 
plus of  the  original  over  and  above  the  first  90  per  cent 
thereof.  It  is  not  in  point  on  that  contention.  The 
Court  was  there  determining  whether  at  the  time  a 
certain  debt  was  contracted  the  district  was  in  debt 
over  and  above  its  assets.  If  it  was  so  in  debt  the  con- 
tract was  ulira  vires  and  void  to  the  extent  that  the 
obligation  exceeded  the  'funds  on  hand"  at  the  time 
the  contract  was  made  and  the  court  there  held  that  a 
certain  parcel  of  real  estate  of  the  value  of  $8000  that 
was  not  necessary  for  the  right  of  way  of  the  district, 
but  to  which  the  district  had  the  legal  title  and  which 
had  been  included  in  the  report  of  assets  of  the  dis- 
trict, should  be  included  in  the  computation  of  funds 
on  hand.  The  situation  there  was  very  different  from 
the 
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facts  before  us  in  the  case  at  bar.  Not  only 
had  the  county  court  undertaken  in  this  case  to  abate 
all  of  the  original  assessment  above  90  per  cent,  but 
the  order  giving  appellees  the  right  to  borrow  the 
$7000  in  question  and  the  petition  on  which  it  was 
based  excluded  the  original  assessment  from  the  source 
of  revenue  from  which  the  money  could  be  repaid,  and 
Franklin  who  loaned  the  money  and  to  whom  the  order 
in  question  was  given,  knew  all  about  it  for  the  evidence 
shows  that  he  was  told  that  the  surplus  of  the  original  ass- 
essment had  been  remitted  and  that  if  he  loaned  the 
money,  the  warrant  he  would  be  given  for  it  would 
have  to  be  paid  out  of  that  portion  of  the  additional 
assessment  not  needed  to  pay  the  bonds  issued  against 
it  and  the  balance  if  any,  would  have  to  be  paid  out  of 
the  annual  benefits.     He  was  also  given  a  copy  of  the 


order  of  the  County  Court  under  which  the  commis- 
sioners were  acting.  He  is  therefore  in  no  position  to 
claim  that  he  did  not  make  this  loan  deliberately  with 
his  eyes  open  and  without  thought  of  the  original  ass- 
essment as  a  source  of  repayment. 

Our  attention  is  called  to  the  fact  that  when  this 
case  was  before  us  on  the  first  appeal  we  said  "The  or- 
der can  only  be  paid!  out  of  the  assessments  made  when 
it  was  issued.  Section  38  of  the  Levee  Act  makes  war- 
rants for  borrowed  money  a  lien  on  the  assessments 
and  if  this  warrant  is  ever  paid  it  must  be  paid  out  of 
the  excess  of  the  assessments  above  the  bonds."  We 
adhere  to  that  announcement.  It  is  undoubtedly  cor- 
rect. If  the  averments  of  the  amended  bill,  which 
when  the  above  language  was  used  were  admittedly 
true,  had  been  established  by  the  proof  the  decree  of 
the  Circuit  Court  now  before  us 
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would  have  been 
correct,  but  as  the  proof  conclusively  shows  that  the 
permission  to  borrow  money  was  limited  to  the  power 
to  pledge  the  funds  on  hand  and  the  surplus  of  the  ad- 
ditional assessment  after  the  bonds  issued  against  that 
assessment  have  been  retired,  to  repay  the  loan,  the 
decree  of  the  Circuit  Court  must  be  and  is  modified  so 
as  to  exclude  from  the  lien  of  the  warrant  in  question 
any  funds  arising  from  the  original  assessment  and  as 
so  modified  is  affirmed. 

Decree    modified   and  affirmed. 
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Gen.  No.  6923.  APRIL  TERM  A.  D.  1918.  Ag.  No.  68. 

William  m.  vkal,  Appellant 

t.  L.  MATBTEW,  Appellee     ^    "*-     "^     -^  s  X:L  © 
Apepal  from  the  Circujft  Court  of  Sangamon  County. 
GRAVES.  P.  J. 

Appellee  was  the  tenant  of  appellant  on  a  farm. 
By  the  terms  of  the  lease  appellant  was  to  have  as 
rent  one-half  of  the  grain  raised  on  the  premises.  Ap- 
pellee raised  both  corn  and  oats.  The  oats  were  har- 
vested and  appellant  received  his  half  of  the  same.  He 
raised  1852  5-7  bu.  of  corn.  When  the  corn  was  harvested 
appellee  did  not  turn  any  of  it  over  to  appellant,  but 
instead  tendered  to  him  $555.81  in  money,  claiming  to 
have  purchased  the  same  of  appellant  for  60  cents  per 
bushel  by  an  oral  agreement  entered  into  in  Septem- 
ber before  it  was  ready  to  harvest.  This  suit  was 
brought  to  recover  of  appellee  for  the  value  of  one-half 
of  the  corn  raised  at  the  market  price  thereof  at  the 
time  it  should  have  been  delivered.  There  is  no  dis- 
pute as  to  the  amount  of  the  corn  raised  or  as  to  the 
sufficiency  of  the  tender  if  the  claimed  sale  to  appel- 
le  is  established.  Neither  is  it  disputed  that  the  value 
of  the  corn  at  the  time  it  should  have  been  delivered 
to  appellant  under  the  terms  of  the  lease  was  consider- 
ably more  than  60  cents  per  bushel.  The  jury  found 
the  issues  for  appellant  in  the  amount  of  the  tender 
$555.81  and  judgment  was  entered  in  his  favor  for  that 
amount  and  against  him  for  costs.  The  landlord  ap- 
peals. 

There  is  ample  evidence  to  support  the  verdict  as 
to  the  fact  that  a  verbal  contract  for  the  sale  of  the 
corn  from  appellant  to 
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appellee  for  60  cents  per  bushel 
was  made  in  September  before  the  corn  was  harvested 
or  ready  for  harvest. 

When  appellant  the  plaintiff  was  on  the  stand  as 
a  witness  in  chief  in  his  own  behalf  he  testified  to  the 
contract  under  which  appellee  occupied  the  premises, 
the  amount  of  corn  raised,  its  value  at  the  time  it 
should   have  been  delivered   to  appellant  and   the  fail- 


ure  of  appellee  tio  deliver  it  acocrding  to  the  contract 
of  leasing.  He  did  not  testify  in  chief  anything  about 
the  claimed  contract  of  sale  of  the  corn  to  appellee  in 
September.  On  cross  examination  appellee's  counsel 
was  allowed  to  interrogate  appellant  as  to  that  trans- 
action. This  is  complained  of  as  error.  The  cross  ex- 
amination of  a  witness  who  is  a  party  to  the  suit  need 
not  be  confined  to  the  subject  matter  of  the  examinat- 
ion in  chief.  Felsenthahl  Co.  v.  North  Assurance  Com- 
pany 284  111.  343-345.  The  extent  to  which  a  cross  ex- 
amination of  a  witness  will  be  permitted  is  alrgely  in 
the  discretion  of  the  trial  court  and  will  not  cause  the 
reversal  of  a  judgment  unless  that  discretion  has  been 
abused.  Brennan  v.  Chicago  ani  Carlinville  Coa!  Co. 
241  111.  610.  There  was  no  abuse  of  the  courts  discre- 
tion in  permitting  the  cross  examination  of  appellant 
in  this  case. 

Several  times  on  the  cross  examination  of  witnes- 
ses and  at  least  on  one  occasion  in  the  direct  examinat- 
ion of  a  witness  in  rebuttal,  appellee  undertook  to  in- 
troduce proof  of  conversations  tending  to  show  that 
appellee  claimed  the  right  to  take  80  pounds  of  corn 
per  bushel  under  his  contract  of  purchase  and  was  de- 
nied the  privilege  by  the  rulings  of  the  court.  Even  if 
under  some  circumstances  such  a  ruling 
Page  2 

would  have  been  er- 
roneous, it  is  clear  that  is  was  not  so  here.  The  proof 
shows  that  only  70  pounds  was  to  be  taken  if  the  corn 
was  harvested  after  the  elevator  began  to  store  corn 
and  that  it  was  not  harvested  until  that  time.  Again 
in  appellant's  argument  filed  in  this  court  he  says  "It 
is  not  in  dispute  *  *  *  *  that  said  one-half  amounted  to 
926  5-14  bushels  of  corn."  Under  those  circumstances 
even  if  the  ruling  had  been  wrong,  the  error  would  have 
been  harmless.  Some  evidence  was  offered  by  appel- 
lant and  excluded  by  the  court  as  conversations  between 
the  parties  about  the  sale  of  the  corn  at  times  when  no 
sale  was  consummated.  There  was  no  error  in  that 
ruling. 

It  is  claimed  by  appellant  that  the  jury  should  not 
have  been  instructed  in  regard  to  the  plea  of  tender 
because  the  fact  that  $555.81  had  been  tendered  was 
admitted  by  the  pladings,  the  theory  being  that  it  gave 


the  fact  of  tender  too  much  prominence.  We  fail  to 
see  hov/,  leaving  to  the  jury  in  this  case  the  question 
of  tender  could  have  been  harmful  to  appellant.  The 
court  might  properly  have  gone  farther  and  instruct- 
ed the  jury  in  apt  words  to  the  effect  that  a  tender  of 
the  amount  named  had  been  made  and  that  in  all 
events  the  plaintiff  was  entitled  to  a  judgment  for  the 
amount  of  the  tender,  but  we  do  not  find  that  such  an 
instruction  was  requested  by  appellant.  There  is  no 
reversible  error  in  giving  and  refusing  instructions. 

It  is  lastly  claimed  by  appellant  that  the  sale  of 
the  corn  in  question  even  on  the  theory  of  appellee  was 
void  under  the  Uniform  Sales  Act.  Paragraphs  1,  2  and 
S  of  Section  4  of  Chapter  121  a,  which  is  the  statute 
referred  to,  are  as  follows: — 
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"(1)  A  contract  to  sell  or  a  sale  of  any  goods  or 
choses  in  action  of  the  vflue  of  five  hundred  dollars  or 
upwards  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  pari  of  ihe  (roods  or  choses  in  aci-on 
so  contracted  to  be  sold  or  sold,  and  aciuaUy  receive 
the  same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  or  sale  be 
signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf. 

"(2)  The  provisions  of  this  section  apply  to  every 
such  contract  or  sale,  notwithstanding  that  the  goods 
may  be  intended  to  be  delivered  at  some  future  time 
or  may  not  at  the  time  of  such  contract  or  sale  be  act- 
ually made,  procured,  cr  provided,  or  fit  or  ready  for 
delivery  ,or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for 
(^eliverv;  but,  if  ^he  o-qo'^s  '^re  to  be  manufpctured  by 
the  seller  especially  for  the  buyer,  and  are  not  suitable 
for  sale  to  others  in  the  ordinary  course  of  the  seller's 
business,  the  provisions  of  this  section  shall  not  apply. 

"(3)  There  is  an  accentance  of  roods  witv>in  the 
meaning  of  this  section  when  the  buyer,  either  or 
after  delivery  of  the  goods,  expresses  by  words  or  con- 
duct his  asent  to  becoming  the  owner  of  those  specific 
goods." 

There  are  at  least  two  reasons  why  the  sale  in 
question  is  not  affected  by  the  provisions  of  the  act  re- 
ferred to.  First,  the  com  sold  as  well  as  the  land  upon 
which  it  vys  then  standing,  was  at  the  time  of  the  pur- 
chase of  the  corn  actually  in  the  possession  nf  appeile?^ 
the  purchaser,  and  was  never  out  of  his  possession  from 
that  time  until  after  it  had  been  harvested,  weighed 
and  placed  in  his  bins.  Nothing  could  have  been  done 
more  than  was  done  to  have  given  him  a  more  perfect 
or  exclusive  possession  of  it.  The  averment  contained 
in  appellee's  third  plea  that  he  "did  then  and  there  re- 


ceive  and  accept  all  of  said  corn  so  bought  by  him,"  was 
clearly  proven.  Second,  appellee  at  the  time  of  the 
purchase  of  the  corn  and  afterwards  in  the  presence 
of  various  persons  expressed  in  words  and  conduct  not 
only  his  assent  to  becoming  the  owner  of  it  but  stated 
that  he  was  the  owner  of  it. 

The  instruction  given  on  the  question  of  possess- 
ion by  appellee  of  the  corn  was  more  favorable  to  ap- 
pellant than  he  was  entitled  to. 

There  is  no  reversible  error  in  the  verdict.  The 
verdict  is  supported  by  the  evidence,  and  the  judg- 
ment is  affirmed. 

Judgmenl  affirmed. 
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Gen.  N(\.  6943.  OCTOBER  TEBIM  A.  D.  1918.  Ag.  No.  14 
AMERICAN  INSURANgE  COMPANY,  Appellee 

214I.A.  646 


J.  R.  CA^gSITY,  Appellant 

Appeal    froi\  the^ircuit  Court  of  Edgar  County 

GRAVES.  P.  J 

On  April  28,  1914  appellant  gave  to  a  soliciting 
agent  for  appellee  his  application  for  a  policy  of  insur- 
ance on  certain  personal  property,  the  same  to  expire 
in  5  years.  The  premium  for  the  whole  term  of  insur- 
ance amounted  to  $104.50.  For  this  premium  appel- 
lant gave  to  appellee  his  promissory  note  to  be  paid  in 
installments.  The  first  intsallment  was  $35.00  angbe- 
came  due  January  1,  1915.  The  second  was  for  $35.00 
and  became  due  October  1,  1915,  and  the  third  was  for 
$34.50  and  became  due  May  1,  1916.  The  note  con- 
tained a  stipulation  to  the  effect  that  if  it  or  any  in- 
stallment thereof  should  not  be  paid  when  due,  the 
whole  premium  should  be  deemedl  earned  and  the  note 
become  collectable.  It  was  also  stipulated  in  the  policy 
that,  should  any  change  take  place  in  the  title  or  pos- 
session of  the  property  insured  or  should  the  same  be 
removed  to  a  new  location  or  the  insured  not  be  the 
sole  and  only  owner  of  the  property  insured  etc.,  the 
policy  should  be  void.  There  was  also  a  stipulation  for 
the  surrender  of  the  policy  by  appellant  under  some 
circumstances  and  a  pro  rata  adjustment  of  the  prem- 
ium. The  first  installment  on  the  note  was  not  paid 
when  due  and  in  February  1915  appellant  sold  part  of 
the  property     and     removed     the     portion     not     sold 
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to  another  farm.  Several  demands  were  made  on  ap- 
pellant after  the  sale  of  part  of  the  property  and  the 
removal  of  the  rest  and  after  default  in  the  payment 
of  the  first  installment  on  the  note  for  the  payment  of 
the  premiurn  note,  but  it  was  not  paid.  Sometime  be- 
fore September  5,  1917,  a  suit  was  begun  before  a  jus- 
tice of  the  peace  for  the  collection  of  the  note.  Appel- 
lant deposited  with  the  J.  P.  $34.50,  the  amount  he 
claimed  was  due  on  the  note.  From  a  judgment  in  the 
justice  court  the  case  was  appealed  to  the  Circuit  (^ourt 
of  Edgar  County  where  it  was  heard  by     the  court,  a 


jury  bemg  waived.  There  was  a  finding  and  judgment 
against  appellant  for  $158.73  and  for  costs.  Defendant 
appeals. 

The  insurance  was  for  one  year.  The  premium 
was  a  lump  sum.  The  fact  that  the  note  given  for  the 
premium  provided  for  its  payment  in  installments  did 
not  prevent  the  contract  from  being  an  entire  one  for 
insurance  for  five  years  on  the  one  hand  and  the  pay- 
ment of  $104.50  premium  on  the  other  hand.  The  stip- 
ulation in  the  policy  that  in  case  there  should  be  a 
change  of  title  or  possession  of  the  property  or  if  the 
same  should  be  removed  to  a  new  location  the  policy 
should  be  void,  did  not  render  the  policy  void  except 
at  the  option  of  appellee.  Man.  &  Merch.  Ins.  Co.  v. 
Armstrong  145  111.  481,  Germania  Ins.  Co.  v.  Klewer 
129  111.  607,  Kempshatl  v.  Veeder  79  111.  App.  368. 
Germania  Ins.  Co.  v.  KoehJer  168  111.  283,  and  there  is 
nothing  in  this  record  to  indicate  that  appellee  ever 
elected  to  declare  the  policy  forfeited.  The  provision 
for  the  surrender  by  appellant  of  the  policy  for  cancel- 
lation 
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is  not  available  as  a  defense  to  the  note  in 
this  case  because  appellant  did  not  offer  the  return  of 
the  policy  or  demand  its  cancellation  nor  did  he  ask 
for  an  apportionment  of  the  premium  until  after  this 
suit  on  the  note  had  been  commenced.  There  is  no  er- 
ror in  this  record   and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Gen.  No.  6947.  OCTOBER  TERMfA.  D.  191S  Ag.  No.  17 
\        CLAUS  H.  STROU^'  Appellant, 

\  V   214  I.A.  647 

MATTHEW  KE^ER,     Appellee. 
Appeal  from  the  Circuit  Court  of  McLean  County. 
GRAVES,  P.  J. 

Appellant  began  sujt  in  trespass  on  the  ca^e  to  re- 
cover aamages  from  appellee  on  the  theory  that  he  has 
rnaintainec'  and  is  maintaining  a  dyke  along  the  line  of 
lands  owned  by  him  which  prevents  the  water  from 
coming  naturally  on  to  appellant's  adjoining  land  from 
flowing  therefrom  over  and  through  a  natural  depres- 
sion or  water  course  upon  and  over  the  lands  of  appel- 
lee. The  case  was  tried  by  a  jury  who  found  the  issues 
for  the  defendant  who  is  tihe  appellee  here. 

There  is  no  question  but  that  appellant  is  the 
owner  of  the  dominant  and  appellee  is  the  owner  of 
the  serviant  estate.  Neither  is  there  any  doubt  that 
appellee  at  one  time  built  a  dyke  or  obstruction  along 
or  near  the  line  of  his  lands  which  interfered  with  the 
free  flow  of  the  water  coming  from  appellant's  lands 
as  it  would  naturally  go. 

The  only  defense  appellee  made  in  the  Circuit 
Court  was  that  the  dyke  in  question  was  not  the  cause 
of  the  overflow  of  appellant's  land  and  that  his  said 
land  was  low  and  flat  and  would  have  been  submerged 
if  no  dyke  had  been  there.  Apparently,  from  the  ver- 
dict returned,  the  jury  believed  the  claims  of  appellee 
were  correct. 

The  evidence  as  to  the  cause  of  the  overflow  of  ap- 
pellant's lands  as  well  as  the  amount  of  damages,  if  any 
sustained  by  reason  of  the  existence  of  the  dyke  in 
question  was  conflicting.  We  have  read  it  all  carefully 
and  considered  it  in  the  light  of  the  arguments  of  coun- 
sel and 
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do  not  feel  justified  in  setting  the  verdict 
aside  because  of  lack  of  evidence   to  support  it  on  the 

question  of  actual   damages.     That  appellant  was  enti- 
tled to  nominal  damage  is  beyond  all  question  and  for 

that  reason  the  verdict  for  appellee    was  contrary     to 

law,  but  we  do  not  regard  that  as  reversible  error.    Am 
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to  whether  a  judgment  should  be  reversed,  merely  for 
the  purpose  of  allowing   a  litigant  to  recover  nominal 
damages  there  are  two  distinct  lines  of  authority.     By 
one  line  it  is  held  that  where  a  suit  is  begun  in  good 
faith  for  the  recovery  of  substantial  damages  and  the 
plaintiff  fails  in  proving  more  than  nominal  damages  it 
is  error  to  render  judgment  against  him  for  costs.    This 
view  is  supported  in  other  jurisdictions  by  many  auth- 
orities, but  in  Illinois  so  far  as  we  have  been  able  to  dis- 
cover it  is  supported  by  one  case  only,  i.  e.  Schweer  v. 
Schwabacher  17  111.  App.  78.     While  the  Supreme  Court 
in  Chickley  v.  I.  C.  R.  R.  Co.  257  111.  491  said  "This  court 
will  never  reverse  a  judgment  and  award  a  new  trial 
merely  .for  the  purpose  of  enabling  a  party  to  recover 
nominal  damages."     Citing  Comsiock     v.     Brosseau   65 
111.  39,  Chicago,  Wilmington  and  Vermillion  Coal  Co.  v. 
City  of  Streaior  172  111.  435.     See  also  Thisler  v.  Hop- 
kins 85  111.  App.  207,  The  People  v.  Peirie  94  111.  App. 
652. 

Complaint  is  made  of  certain  instructions  given  for 
appellee  but  the  criticism  is  extremely  technical  and 
not  well  taken. 

There  being  no  reversible  error  in  the  record  the 
judgment  is  affirmed. 

Judgment  Affirmed. 
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Gen.  No.  6954.  OCTOBER  TERM  A.  D.  1918  Ag.  No.  56 

FREDERIC  A.  DELANofet  al.,  Receivers  of 
the  Wabash  Railroad  Cortifany,  Plaintiffs  in  Error 


\ 


ST.   LOUIS   & 
COMPANY, 

Error  to  the  Circuit, 

GRAVES.  P.  J. 
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N   RAILWAY  •     v#    ■*    t 


EASTERN   RAILWAY 
fendant   in    Error 


jourt  of  Montgomery  County. 


The  declaration  in  this  case  was  filed  to  the  Janu- 
ary term  1912  of  the  Circuit  Court  of  Montgomery 
County.  It  consisted  of  a  special  count  and  the  Con- 
solidated Common  Counts.  At  the  January  Term  1916 
after  successive  demurrers  had  been  filed  to  the  special 
count  and  disposed  of  and  several  amendments  to  such 
count  had  been  made,  the  common  counts  were  with- 
drawn and  a  demurrer  v/as  sustained  to  the  special 
Count.  Plaintiffs  elected  to  abide  by  their  declaration 
and  the  suit  was  dismissed  with  judgment  for  costs 
against  them. 

By  this  suit  Plaintiffs  in  Error,  as  receivers  of  the 
V/abash  Railroad  Company,  are  seeking  to  recover 
from  defendant  in  error  part  of  the  expense  paid  by 
plaintiffs  in  error  for  maintaining  a  watchman  at  a 
railroad  crossing,  over  Sargent  Street,  in  the  City  of 
Litchfield,  Montgomery  County,  under  a  conij'act  dated 
October,  16,  1905.  It  is  alleged  in  the  declaration  that 
when  this  contract  was  made.  The  Wabash  R.  R.  Co., 
was  maintaining  its  railroad  tracks  and  operating  its 
railroad  across  tlhe  said  Sargent  Street  and  defendant 
in  error  was  constructing  its  tracks  in  said  street;  that 
the  contract  referred  to  covered  the 
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construction  or  install- 
ation of  a  crossing  of  the  tracks  of  defendant  in  error 
over  the  tracks  of  the  Wabash  Railroad  there;  that  in 
that  contract  it  was  provided  that  defendant  in  error 
should  pay  one  half  of  the  entire  cost  and  expenses  of 
any  watchman,  flagman,  bell,  gates  or  light,  including 
installation,  maintenance,  renewals  and  operation,  "that 
may  be  lawfully  required  by  the  municipal  authorities 
of  said  City  or  by  any  legal  authority  at  said  crossing:" 
that  at  that  time  there  was  in  force  an  ordinance  of  the 
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said  city  of  Litchfield  that  was  adopted  on  March  22, 
1895,  which  provides  that  where  any  Railroad  company 
shall  in  pursuance  of  a  resolution  or  order  of  the  City 
Council,  be  notified  to  keep  a  watchman  or  flagman  at 
any  point  on  its  track  where  the  same  was  crossed  or 
intersected  by  any  street  it  should  be  the  duty  of  such 
Company  to  station  and  retain  such  flagman  or  watch- 
man at  such  point  under  a  prescribed  penalty:  that  in 
August,  1901  the  City  Council  of  the  City  of  Litchfield 
adopted  a  resolution  wherein  the  crossing  of  tracks  of 
plaintiff  in  error  and  Sargent  Street  was  declared  to  be 
a  place  of  danger  and  that  ^'it  is  necessary  that  a  flag- 
man should  be  stationed"  at  that  crossing:  that  plain- 
tiff in  error  was  notified  of  the  passage  of  that  res- 
olution; that  it  maintained  a  flagman  at  said  crossing 
from  October  16,  1905,  the  date  of  the  contract  sued 
on,  to  Nov.  13,  1911  and  paid  out  $2573.06  which  was 
equal  to  $35.00  per  month  as  salary  and  the  sum  of 
$5.08  for  expenses. 

The  demurrer  raises  the  quesiton  whether  the  con- 
ditions mentioned  in  the  contract  of  Oct.  16,  1905  upon 
the  happening  of  which  defendant  agreed  to  pay  one 
half  of  certain  expenditures  mentioned,  have   come  to 
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pass.  It  is  clear  that  neither  the  ordinance  of  1895, 
the  resolution  of  1901  or  the  notice  to  plaintiff  in  error 
of  that  resolution  had  any  reference  to  defendant  in 
error  or  any  condition  resulting  from  the  occupancy  of 
Sargent  Street  by  it,  because  it  was  not  in  existence  at 
any  of  those  times  and  so  far  as  the  declaration  shows 
it  was  not  then  in  contemplation.  There  is  no  aver- 
ment in  the  declaration  that  the  contract  sued  on  was 
made  with  reference  to  then  existing  ordinances  res- 
olutions or  conditions  and  there  is  nothing  in  the  facts 
averred  in  the  declaration  from  which  it  can  be  infer- 
red that  the  then  existing  ordinances  or  conditions 
were  to  govern  or  influence  that  contract  or  the  acts 
of  liabilities  of  the  parties  to  it.  Although  the  ordin- 
ance was  passed  nearly  ten  years  before  the  contract 
of  Oct.  16,  1905  was  made,  and  the  resolution  was  pass- 
ed more  than  six  years  before  that  time  and  the  notice 
of  its  passage  had  been  given  the  Wabash  Railroad 
shortly  after  its  passage  no  reference  was  made  in  the 
contract  to  any  of  these  existing  things  but  the  condi- 
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tions  precedent  which  were  to  be  the  basis  of  the  ob- 
ligation of  defendant  in  error  to  contribute  to  the  ex- 
penses sued  for  were  spoken  of  as  contingencies  that 
might  arise  in  the  future.  The  language  referred  to 
being,  "The  party  of  the  second  part  (the  defendant) 
further  agrees  to  pay  one  half  (|)  of  the  entire  costs 
and  expenses  of  any  watchman,  flagman,  bell,  gates  or 
light  including  installation  maintenance  renewals  and 
operation  that  may  be  lawfully  required"  etc.  If  the 
contract  was  intended  to  have  reference  to  the  then 
existing  ordinances  and  conditions  it  is  fair  to  presume 
that  some  apt  words  would  have 
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been  used  to  indicate 
such  purpose. 

There  is  another  thing  that  is  quite  persuasive 
that  existing  ordinances  and  conditions  were  not  in 
mind  when  the  contract  was  made  and  that  is  that  no 
attempt  was  made  to  collect  from  defendant  in  error 
the  one  half  of  the  expenses  now  sued  for  until  late  in 
1911,  or  about  six  years  after  the  obligation  to  pay  the 
same  existed  according  to  the  present  contentions  of 
plaintff  in  error. 

By  the  terms  of  the  contract  sued  on  the  payments 
that  were  to  be  made  were  for  the  expense  of  watch- 
men, flagmen  etc.,  that  may  be  "lawfully  required"  by 
some  legal  authority.  Before  a  railroad  can  be  "law 
fully  required"  to  furnish  flagman  etc,  at  crossings  in 
municipalities,  under  existing  laws,  an  ordinance  must 
be  pased  by  the  legislative  body  of  such  municipality 
declaring  the  necessity  therefor.  ViHage  of  AUamont 
V.  B.  &  0.  S.  W.  Ry,  Co.  184  111.  47.  The  ordinance  re- 
lied on  in  the  declaration  under  consideration  does  not 
declare  a  necessity  to  exist  for  a  watchman  or  flagman 
or  anything  else  at  any  place  in  the  city.  It  is  only 
v/hen  a  railroad  company  is  notified  in  pursuance  of  a 
resolution  or  order  of  the  city  council  to  keep  a  watch- 
man or  flagman  at  some  designated  spot  that  it  be- 
comes necessary  to  do  so  by  the  terms  of  the  ordinance. 
A  resolution  ig  not  an  ordinance  and  it  is  not  a  com- 
pliance with  the  law  requiring  a  city  to  declare  by  or- 
dinance the  necessity  for  a  flagman  or  watchman,  for 
the  city  to  declare  by  resolution  that  condition  to  ex- 
ist.    The  declaration  by  a  city  council  that  a  watchman 
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or  flagman  is  necessary  at  a  given  place  in  a  city  is  a 
legislative  act  and  must  be  done  by  ordinance.  It  can 
not  be  done 
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by  mere  resolution.  C.  N.  P.  R.  R.  Co.  v. 
Ciiy  of  Chicago  174  111.  439.     The  People  v.  Mount  186 
111.  560. 

The  declaration  does  not  show  that  the  contract 
was  made  with  reference  to  the  then  existing  ordin- 
ances or  conditions  in  the  city  of  Litchfield  or  that 
plaintiff  in  error  has  ever  been  lawfully  required  by  any 
legal  authority  to  keep  a  watchman  or  flagman  at  the 
Sargent  Street  crossing  or  at  any  other  place  in  the 
said  city,  and  for  those  reasons  itl  does  not  state  a  cause 
of  action.  The  Demurrer  to  the  Declaration  was  prop- 
erly sustained  and  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Affirmed. 
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G§n.  No.  6957.     OCTOBER  TERM,  1918.     Ag    No    24 

\  I 

\        ISAIAH  D.  TIMBERLAKE,  Appellee, 

i   vs. 

GRANITE  LIVE  StOCK  INSURANCE  COM- 
PANY, a  crfporation,  Appellant. 

Appeal  from  the  Circuit  Court  of  Hancoclj  County,..  3 

GRAVES,  P.  J.  ^    i   ^     i.  .  A.     6  4  7 

Appellee  brought  this  suit  to  collect  from    appel- 
lant on  a  live  stock  insurance  policy,  damages   for  the 
loss  by  death  of  a  stallion  owned  by  him.     The  declara- 
tion is  based  on  the  theory  that  the  horse  died  suddenly 
and  that  his  death  was  not  caused     by  any    previous 
sickness.     Two  of  the  counts  allege  that    notice     and 
proof  of  death  were  given     as  required    by  the  policy 
and  one  count  alleges  that  appellee  denies  liability  on 
the  policy  and  relies  on  such  denial  as  dispensing  with 
proof  of  loss.     Numerous  pleas  were  filed  by  appellant. 
The  third  plea  set  up  the  provision  of  the  policy  that  in 
the  event  of  the  death  of  the  animal  insured  the  body 
should  not  be  disposed  of  until  the  company  identified 
it,  except  upon  the  order  of  the  company  in  writing 
and  avers  that  appellee  had  notl  complied     with     that 
provision  of  the  policy.     A  demurrer  to  this  plea  was 
properly  sustained.     A  pleading     is   always     construed 
most  strongly   against  the  pleader  filing  it.     This  plea 
does  not  show  that  the  failure  of  appellant  to  identify 
the  body  of  the  animal  before  it  was  disposed  of  was 
the  fault  of  appellee  or  that  appellant    did     not  have 
ample  time  in  which  to  identify  the  bodyj  before  it  was 
disposed  of  or  how  long  a  time  after  the  death  of  the 
animal  elapsed 
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before  the  body  was  disposed  of. 
The  sixth  plea  sets  up  that  the  policy  provides,  in 
case  the  home  of  the  animal  be  changed  from  the  pre- 
mises given  in  the  application  the  policy  would  be  void 
and  that  it  was  so  changed.  To  this  plea  plaintiff  re- 
plied double.  First  that  the  horse  was  temporarily 
taken  from  the  place  where  he  was  insured  but  was  re- 
turned lon^  before  his  death.  Second,  that  the  horse 
was  returned  to  his  original  home  long  before  his  death 
and  remained  there  to  the  time  of  his  death  and  that 


his  being  away  in  no  way  contributed  to  his  death.  A 
special  demurrer  to  these  replications  challenged  their 
sufficiency  because  they  neither  traversed  or  confessed 
and  avoided,  the  plea:  that  they  raised  collateral  issues: 
that  they  concluded  with  a  verification  when  they  were 
in  fact  argumentative  pleas  in  travers.  Neither  of 
these  replications  deny  the  facts  set  up  in  the  sixth 
plea  but  they  both  in  effect  confess  its  truth  and  under- 
take to  set  up  other  facts  in  avoidance  of  the  aver- 
ments in  the  plea  that  are  so  confessed. 

It  is  not  essential  to  the  sufficiency  of  a  replica- 
tion in  confession  and  avoidance  that  it  in  express 
terms  admits  the  truth  of  the  plea;  if  it  does  so  in  leg- 
al effect,  it  is  sufficient.  Provisions  like  the  one  in 
question  do  not  invalidate  a  policy  unless  it  is  declared 
forfeited  while  the  prohibited  conditions  exist  and  be- 
fore the  loss  occurs.  They  only  suspend  its  operation 
during  the  time  the  provision  is  being  violated.  Trad- 
ers Ins.  Go.  V  163  111.  256.  German  Fire  Ins.  Go.  v. 
Kiewer  129  111.  599.  Manufrs.  &  Merchants  Ins.  Go.  v. 
Armsironn  145  111.  469-481. 
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A  similar  situation  is  created  by  the  eighth  plea  and 
the  third  replication  to  it,  and  what  has  already  been 
said  disposes  of  both  matters.  The  three  replications 
referred  to  were  each  good  and  the  demurrer  was  pro- 
perly overruled. 

Appellant  says  the  main  controversy  on  the  trial 
was  whether  the  horse  died  suddenly  without  previous 
sickness  or  as  the  result  of  previous  sickness.  The  jury 
heard  this  case.  There  is  plenty  of  evidence  from 
which  they  could  reach  the  verdict  they  did  without 
doing  violence  to  the  law.  In  fact  the  evidence  is 
practically  all  one  way  and  that  is  to  the  effect  that  the 
horse  died  suddenly  and  not  as  a  result  of  any  former 
sickness. 

Appellant  claims  that  the  giving  of  appellee's 
third  instruction  was  error.  The  instruction  is  as  fol- 
lows:— 

"You  are  further  instructed  that  if  at  the  time  the 
applicatio)^  for  insurance  of  the  horse  in  question  was 
made,  the  defendants  had  one  or  more  agents  present 
who  filled  out  or  assisted  in  filling  out  the  application 
and  that  such  agent  or  agents  at  the  time  saw  and  ex- 
amined the  horse  and  observed  then  that  the  horse  had 
eczema  of  the  legs,  and  that  with  full  knowledge  of 
that  fact  such  agent  or  agents  took  the  application  for 


insurance  on  the  horse  ,that  afterwards  the  insurance 
policy  in  evidence  was  delivered  to  the  plaintiff,  then 
the  defendant  cannot  defeat  a  recovery  in  this  case  on 
the  ground  that  the  horse  had  eczema  of  the  legs,  and 
that  no  telegram  and  registered  letter  were  sent  to  the 
defendant,  notifying  it  of  that  fact." 

The  instruction  correctly  states  the  law.  There  is 
no  question  but  that  the  horse  had  eczema  in  the  legs 
when  he  was  insured  and  that  the  agent  of  appellant 
knew  and  commented  on  that  fact.  The  knowledge  of 
the  agent  was  the  knowledge  of  the  company.  There- 
fore, the  policy  was  issued  by  the  company  with  full 
knowledge  that  the  insured  horse  had  eczema.  That 
being  true  no  further  notice  from  the  owner  was  nec- 
essary to  inform  the  company  of  what  it  already  knew. 
We  find!  no  error  in  the  record  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 

Mr.  Justice  Waggoner  took  no  part. 
Pages 
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Gen.  No.  6963.  OCTOBER  TERM  kfD.  1918.  Ag.  No.  29 

IN^  THE  MATTER  OF  THE^^STATE  OF  AB- 
RAHAM  BROKAW,   decea|/d,     A.  Irving  Pol- 
hemus  et  al,  objectors,  Appellants, 

\  /      214I.A.  647^^ 

CHARLES  BROKAW  Bf  al,  Executors,  Appellees. 


Appeal  fro)^  hie  Cirdfit  Court  of  McLean  County. 

GRAVES,  P.  J. 

This  is  an  appeal  from  an  order  and  decree  of  the 
Circuit  Court  of  McLean  County  entered  on  appeal 
from  the  county  court  of  that  county  in  the  matter  of 
the  final  report  and  six  current  reports  of  the  execu- 
tors of  the  last  will  and  testament  of  Abraham  Brokaw, 
deceased,  to  which  objections  were  filed.  Abraham 
Brokaw  died  in  March  1905,  leaving  neither  widow  nor 
children  but  leaving  an  estate  worth  approximately 
two  million  dollars,  part  of  which  was  in  valuable  real 
estate  and  the  balance  was  in  money  and  securities, 
most  of  which  were  gilt  edged.  The  entire  estate  was 
disposed  of  by  will.  Practically  all  of  the  real  estate 
was  distributed  by  the  executors  to  various  legatees 
without  the  trouble  or  expense  of  a  sale.  Nearly  four 
hundred  thousand  dollars  worth  of  the  personal  proper- 
ty was  also  turned  over  to  different  legatees  in  cash  or 
in  the  original  securities  as  the  same  came  into  the 
hands  of  the  executors.  Three  executors  were  named 
in  the  will  and  all  qualified.  One  was  a  lawyer  of  re- 
cognized ability.  He  had  the  active  management  of 
the  estate  for  about  three  years  when  he  died.  Since 
that  time  one  of  the  remaining  executors  has  attended 
to  the  business  of  the  estate.     The  remaining  executor 
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seems  not  to  have  given  it  much  time  or  attention. 
The  will  expressly  provides  that  the  estate  shall  be  set- 
tled within  two  years  after  the  testator's  death.  Al- 
though about  fourteen  years  since  the  death  of  the 
testator  have  elapsed  the  estate  is  not  yet  settled.  The 
executors  have  made  six  current  reports  and  one  final 
report  of  their  acts  as  executors.  The  six  current  re- 
ports as  abstracted  show  the  following  amounts  collect- 
ed from  personal  property  and  the  amounts  of  com- 
missions retained  by  them  therefrom  as  follows: — 


1st  Rep't  Am't  Rec.  $896,504.93  Corn's  Ret.$53,760.00 

2nd  "          "  "         198,217.36         "  "     11,893.04 

3rd  "          "  "      268,099.08         "  "     16,085.12 

4th  "  "  "            80,174.64         "  "       4,810.78 

5th  "            "  "         31,180.00         "  "       1,870.80 

6th  •'           "  "  1,353.31         "  "            81.19 

Total      $1475,529.'i  /  $88,500.93 

In  these  six  current  reports  the  money  reported  as  re- 
ceived was  all  property  treated  as  personal  estate  in 
the  hands  of  the  executors.  Of  these  items  the  exe- 
cutors charged  and  retained  six  per  cent  as  their  com- 
missions. In  the  final  or  seventh  report  the  amount  re- 
ported as  received  was  $31,503.38  and  was  chiefly  from 
the  sale  of  real  estate.  On  that  fund  the  executors 
charged  three  per  cent  commissions  which  amounted  to 
$945.10.  They  also  charged  the  estate  and  retained 
from  the  funds  $15,593.55  as  their  commissions  figured 
at  three  per  cent  on  $519,  785  the  value  of  real  estate 
which  was  distributed  by  them  to  legatees  under  the 
will  without  a  sale.  The  total  commissions  so  charged 
and  retained  by  the  executors  was  $105,039.58.  The 
estate  had  some  litigatlion  by  way  of  foreclosure  suits 
and  in  resisting  taxation.  In  this  way  large  sums  of 
money  have 
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been     expended     for  attorneys  fees  ag- 
gregating    approximately     $30,000.       Appellants     have 
grouped   their  objections  under  three  heads: — 

"1.  Objections  to  the  several  amounts  allowed  to 
the  executors  as  compensation  in  administering  upon 
the  estate." 

"2.  Objections  to  the  several  amounts  allowed  to 
the  executors  on  account  of  fees  paid  out  by  them  to 
attorneys  employed  by  them  in  estate    matters." 

"3.  Objections  to  claims  and  expenditures  paid  by 
the  executors  not  properly  allowed  and  which  are  not 
legally  nor  properly  chargeable  to  the  estate." 

Upon  an  examination  of  this  record  two  things  be- 
come manifest.  First,  the  only  thing  unusual  about  the 
Brokaw  estate  was  its  great  size  and  its  excellent  condi- 
tion, and  second,  that  the  executors  lost  no  opportunity 
to  charge  the  estate  the  limit  allowed  by  law  for  their 
own  services  and  expenses  and  that  they  also  went  to 
the  limit  and  sometimes  beyond  it  in  the  name  of  nec- 
essary expenditures  in  the  administration  of  the  estate. 

Section  133  of  Chapter    3  R.  S.   (Par.  182  J.  &  A. 

Statutes)  provides  tlhat  "executoi's  and  administrators 
shall  be  allowed  as  compensation  for  their  services  a 
sum  not  exceeding  six  per  centum  on  the  amount  of 
personal  estate,  and  not  exceeding  three  per  centum 
on  the  money  arising  from  the  sale  of  real  estate  with 


such  additional  allowances  for  costs  and  charges  in  col- 
lecting and  defending  the  claims  of  the  estate  and  dis- 
posing of  the  seme,  as  shall  be  reesonable." 

The  provisions  of  the  foregoing  section  is  conclusive 
as  to  the  limit  of  commissions  that  can  be  allowed  to 
executors  or  administrators  Askew  v.  Hudgens  99  111- 
468,  People  v.  Allen  25  111.  App.  657,  U.  S.  Rubber  Co.  v. 
Peierman  119  111.  App.  610. 

The  only  commission  an  executor  or  administrator 
is  entitled  to  from  real  estate  belonging  to  an  estate  is 
not  to  exceed  three  per  centum  on  the  money  arising 
from  the  sale  of  real  estate.  The  executors  never  had 
in  their  possession  any  money  arising  from  the  sale  of 
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the  lands  valued  at  $519,785  that  was  divided  among 
the  legatees  because  it  was  not  sold  at  all.  It  follows 
that  the  sum  of  $15,593.55  which  the  executors  retain- 
ed out  of  moneys  arising  from  some  other  source  than 
the  sale  of  that  land  but  which  they  took  and  held  as  a 
three  per  centum  commission  on  moneys  arising  from 
the  sale  of  land  was  misappropriated  and  they  should 
be  required  to  charge  tihem.selves  with  it  in  their  final 
report.  There  is  no  merit  in  the  contention  of  appel- 
ees  that  they  were  acting  as  trustees  instead  of  execu- 
tors in  distributing  that  real  estate.  They  had  no  title 
to  the  lands  and  did  not  undertake  to  convey  them. 
Their  acts  were  more  like  the  acts  of  commissioners  in 
a  partition  suit  than  trustees.  They  charged  up  these 
commissioners  in  their  executors'  report  for  dividing 
lands  not  sold.  While  it  may  well  be  and  undoubtedly 
is  true  that  the  executors  renderei5  valuable  service  and 
expended  some  time  in  making  this  division  of  lands, 
the  fact  remains,  the  lands  were  not  sold:  the  executors 
did  not  have  in  their  hands  moneys  from  the  sale  of 
these  lands  and  there  is  no  law  authorizing  the  pay- 
m^ent  of  executors  for  dividing  lands. 

In  determining  what  amount  within  the  limit  fixed 
by  the  foregoing  section  is  a  reasonable  amount  to  be 
allowed  as  commissioliifs  to  an  executor  or  administra- 
tor on  the  amount  of  personal  estate,  the  courts  must 
be  goverened  by  the  circumstances  in  each  case  in  the 
light  of  what  other  courts  have  held  under  like  circum- 
stances. If  six  per  centum  of  all  the  personal  property 
in  an  estate  is  the  largest  amount  that  can,  under  any 
circumstances  be  allowed  to  an  executor  by  way  of  com- 
missions for  ad- 
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ministering  personal  property  then  cer- 
tainly in  this  case,  when  there  were  no  unusual  combi- 
nations or  difficulties  in  the  settlement  of  the  estate, 
one-half  that  amount  or  three  percent  should  be  an  ad- 
equate amount.  Geiger  v.  Bishop  231  111.  47.  In  that 
case  the  estate  was  nowhere  near  as  large  as  this  one 
and  the  administration  of  it  was  attended  with  propor- 
tionately very  much  greater  difficulty.  If  three  per 
centum  was  adequate  in  that  case  certainly  it  is  ade- 
quate in  this  one.  In  the  case  of  Colton  v.  Coffee  187 
111.  App.  558  commissions  amounting  to  about  one  and 
one-half  per  centum  was  held  to  be  reasonable  and  au- 
equate.  The  executors  should  be  required  to  charge 
themselves  back  with  three  per  centum  of  the  commis- 
sions they  have  retained  for  handling  the  personal  pro- 
perty. 

The  amount  paid  out  in  this  estate  for  attorneys 
fees  was  also  excessive.  One  of  the  executors  was  him- 
self a  capable  lawyer.  He  had  the  chief  management 
of  the  estate  for  the  first  three  years  after  the  will  was 
probated.  An  executor  cannot  ordinarily  be  allowed 
to  expend  the  moneys  of  an  estate  for  lawyers  fees 
when  he  is  himself  capable  of  performing  the  services 
the  lawyer  is  employed  to  perform.  J.  P.  Lindley  was 
the  law  partner  of  the  first  managing  executor  of  this 
estate.  We  find  that  these  executors  paid  Lindley,  and 
Barry  and  Morrisey,  a  law  firm  that  was  associated  with 
Lindley,  in  one  case,  the  following  items: 
To  J.  P.  Lindley:— 

For  Services  in  Ijams  Case  involving  $10,000   ..$600.00 
"         suit  against  Hanna  Mellinsh  to  collect 

$4400    500.00 

"         suit  to  enjoin  collecting  $87,000  back 

taxes     6,000.00 

"         in  receivership  matter    200.00 

"         2nd  suit  to  enjoin  collection  of  $128,000 

back  taxes   10,000.00 

Page  5 

For  Services  for  advice  of  executors  in  miscell- 
aneous  matters  3,000.00 

"         in  six  forclosure  suits   600.00 

"         Exp.  to  Pontiac    1.44 

$20,901.44 

To  Barry  &  Morrisey  for  services  in  the  last 

tax  case   9,000.00 

A  total  of  $29,901.44 

Of  the   items  paid   Lindley   the   Circuit   Court  dis- 
allowed the  $3000  for  general  advice  and  cut  down  the 


.$10,000  fee  in  the  case  where  he  was  associated  with 
Barry  &  Morrisey  to  $3,800  and  allowed  the  balance 
which  amounts  to  $11,701.44  and  allowed  the  Barry  & 
Morrisey  bill  for  $9000  in  the  case  in  which  the  fee  of 
Lindley  was  cut  down  to  $3800,  and  allowed  all  the  oth- 
er items  paid  for  attorneys  fees. 

We  have  carefully  examined  and  considered  all  the 
evidence  in  this  record  as  to  what  services  were  rend- 
ered in  the  two  chancery  cases  brought  by  the  executors 
to  enjoin  the  collection  of  back  taxes  from  the  estate 
as  well  as  the  opinion  evidence  of  attorneys  as  to  what 
such  services  were  worth.  The  first  case  involved 
about  $87,000  and  the  second  involved  the  same  $87,000 
and  $41,000  more  or  about  $128,000  in  all,  of  back  taxes 
that  the  deceased  should  have  paid  in  his  lifetime.  The 
basis  of  the  executors'  contention  in  that  suit  was  that 
the  Board  of  Review  at  the  time  it  made  the  first  ass- 
essment acted  without  jurisdiction.  In  that  suit  Lind- 
ley alone  represented  the  executors.  He  prepared  and 
filed  a  bill  for  an  injunction,  procured  a  temporary  in- 
juncUion  and  after  issue  was  joined  on  it  the  same  was 
heard  on  bill  and  answer  and  the  temporary  injunction 
was  made  permanent,  and  no  appeal  was  taken.  Lind- 
ley charged  and  received  $6,000  for  his  services  in  that 
case.  The  basis  of  the  second  suit  was  that 
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the  action 
of  the  various  assessors  who  had  assessed  the  property 
of  the  deceased  during  his  lifetime  were  quasi  res  jud- 
icata and  that  as  their  acts  had  not  set  aside  during  the 
lifetime  of  the  deceased  they  could  not  be  re-opened 
after  his  death.  J.  P.  Lindley  and  Barry  and  Morrisey 
prepared  this  bill  and  filed  it.  A  demurrer  to  it  was 
filed  and  heard  and  overruled,  answers  were  filed  and 
exceptions  to  the  answers  were  filed  and  heard  and  dis- 
posed of,  the  cause  was  referred  to  the  master  in  chan- 
cery who  took  about  thirty  pages  of  evidence.  The 
master  reported  the  evidence  and  his  conclusions  of  law 
and  fact.  Exceptions  to  his  report  were  heard  and  dis- 
posed of  and  a  perpetual  injunction  was  issued  restrain- 
ing the  collection  of  the  back  taxes.  The  case  never 
went  beyond  the  Circuit  Court.  For  this  case  Lindley 
charged  and  was  paid  by  the  executors  the  sum  of 
$10,000  and  Barry  and  Morrisey  charged  and     received 


$9,000.  By  this  litigation  the  estate  was  saved  about 
$128,000  and  the  attorneys  fees  alone  amounted  to  $25,- 
000,  or  approximately  one-fifth  of  the  amount  involved. 
The  Circuit  Court  reduced  Mr.  Lindley's  fee  in  the  last 
case  to  $3800  and  allowed  the  claim  of  Barry  and  Mor- 
risey  for  $9000.  While  the  amount  involved  in  litiga- 
tion is  supposed  to  influence  to  some  extent  the  amount 
of  fees  the  lawyers  engaged  may  reasonably  charge  for 
their  services,  it  is  not  all  controlling.  The  amount  of 
time  spent  by  counsel  in  the  particular  service:  the 
character  of  the  service  rendered,  the  ability  of  counsel 
and  the  results  of  the  litigation  should  all  be  consider- 
ed in  connection  with  the  amount  involved  in  fixing  what 
the  fees  should  be  allowed. 

Page  7 
In  this  case  it  is  not  doubted  that  the  ability  of 
counsel;  the  character  of  the  services  rendered  and  the 
results  obtained  were  all  the  best.  It  is,  however,  in- 
conceivable how  either  firm  of  attorneys  could  have 
spent  over  thirty  days  in  either  of  those  cases.  While 
there  has  been  considerable  proof  tending  to  show  that 
;i  number  of  lawyers  of  the  McLean  County  bar  consid- 
ered ten  per  centum  of  the  amount  involved  in  these 
two  cases  to  be  a  reasonable,  customary  and  usual  fee 
for  like  services  in  that  county,  there  is  also  testimony 
that  those  services  were  reasonably  worth  as  little  as 
$5000  for  all  the  services  of  Lindley  and  the  firm  of 
Barry  and  Morrisey  in  these  two  injunction  cases.  A 
court  is  not  bound  by  the  opinion  of  lawyers  as  to  the 
amount  of  fees  to  be  allowed  attorneys  in  any  given  case, 
but  should  exercise  an  independent  judgment  in  deter- 
mining those  questions.  Reinke  v.  Sanitary  Disl.  260 
111.  380,  Gentlemen  v.  Sanitary  Dist.  260  111.  317.  The 
testimony  tends  to  show  that  as  to  the  last  case  Mr. 
Lindley  and  Mr.  Barry  of  the  firm  of  Barry  and  Mor- 
risey did  about  an  equal  amount  of  the  work  so  that  it 
is  apparrent  that  the  firm  of  Barry  and  Morrisey  should 
have  about  an  equal  amount  in  fees  with  Lindley  in  the 
last  injunction  case.  The  same  judge  who  heard  the 
last  injunction  case  also  heard  this  case  and  after  hear- 
ing all  of  the  evidence  and  considering  it  in  the  light  of 
his  own  knowledge  of  what  was  done  in  the  case  and 
also  of  his  own  experience  and  judgment  as  to  the  rea- 
sonableness of  attorneys  fees-  reduced  the  charge  of  Mr. 


Lindley  in  the  last  injunction  case  to  $3800.  We  are 
fully  satisfied  that  the  court  did  not  require  too  great  a 
reduction  in  the  Lindley  fee  and 
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and  affirm  his 
judgment  in  that  respect.  In  view  of  the  great  weight 
of  the  testimony  in  the  case  to  the  effect  that  Lindley 
did  his  full,  equal  share  of  the  work  in  that  case  with 
Barry  and  Morrisey  we  are  unable  to  conceive  how  the 
allowance  to  Barry  and  Morrisey  of  more  than  the  al- 
lowance to  Lindley  can  be  justified.  We,  therefore, 
hold  that  the  fee  of  $9000  allowed  to  Barry  and  Morri- 
sey should  be  reduced  to  $3800  the  same  amount  as  al- 
lowed to  Lindley. 

The  $6000  fee  allowed  to  Lindley  in  the  first  injunc- 
tion case  is  also  excessive.  In  view  of  the  apparent  con- 
clusiveness of  the  proposition  made  the  basis  of  that 
bill  and  the  proof  in  the  record  as  to  the  time  expend- 
ed in  that  litigation,  we  conclude  that  $3000  is  ample 
compensation  for  the  services  rendered  in  that  case. 

A  charge  of  $71.30  has  been  allowed  against  the  es- 
tate for  cleaning  and  repairing  a  house  that  one  of  the 
executors  took  as  part  of  his  legacy.  There  is  no  justi- 
fication for  its  allowance. 

After  the  death  of  Capt.  J.  H.  Rowell  who  had  ac- 
tive charge  of  the  estate  up  to  the  time  of  his  death,  the 
surviving  executors  hired  an  auditor  to  check  up  Row- 
ell's  accounts  and  caused  a  charge  of  $50  to  be  allowed 
against  the  estate  therefor.  No  theory  is  suggested 
on  which  that  charge  can  be  justified. 

As  to  the  claim  that  a  bill  of  $25.54  was  improperly 
paid  by  the  estate  to  Edgar  M.  Heafter  Tile  Co.,  we 
have  been  unable  to  find  in  the  record  any  evidence 
from  which  we  can  determine  whether  or  not  the  claim 
was  properly  paid.     Its  allowance  is  therefore  affirmed. 

The  costs  of  this  proceeding  were  adjudged  against 
the  estate 
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to  be  paid  in  due  course  of  administration. 
The  litigation  was  made  necessary  by  the  improper 
charges  of  the  executors.  The  estate  should  not  be 
mulct  in  costs  for  the  errors  of  the  executors.  It  was 
error  to  adjudge  the  costs  to  the  estate.  The  execu- 
tors personally  should  pay  the  costs. 
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It  is  lastly  contended  that  the  executors  should  be 
penalized  for  wilfully  failing  to  close  up  this  estate 
within  two  years  after  the  death  of  the  testator.  We 
are  unable  to  find  in  this  record  anything  to  indicate 
that  this  contention  was  made  in  the  Circuit  Court.  It 
not  being  presented  there,  it  cannot  be  considered  here. 

The  judgment  of  the  Circuit  Court  is  reversed,  as  to 
the  amount  of  the  allowances  made  to  the  executors  as 
commissions;  as  to  the  amount  of  the  allowance  made  to 
Lindley  for  fees  in  the  first  injunction  case;  as  to  the 
amount  of  the  allowance  made  to  Barry  and  Morrisey 
for  fees  in  the  second  injunction  case;  as  to  the  allow- 
ance of  $71.30  for  cleaning  and  repairing  the  house 
turned  over  to  Charles  Brokaw  as  legatee;  as  to  the  $50 
paid  the  auditor  for  auditing  the  accounts  of  Capt.  Row- 
ell  and  as  to  the  judgment  against  the  estate  for  costs 
and  is  remanded  to  that  court  with  directions  to  enter 
judgment  in  accord  with  the  view  here  expressed.  In 
all  other  respects  it  is  affirmed.  Judgment  against 
Charles  Brokaw  and  William  Polhemus  as  individuals 
for  the  costs  in  this  court. 

Reversed  in  part,  affirmed  in  part,  and  remanded 
with  directions. 
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Gen.  No.  6964.  OCTOBER  TERM,  A.  ^1918.  Ag.  No.  30 
HAGERMAN  STATE  BANx/td.,  Appellee, 

\ 

AD'%  M.  MARINE,  Appellant. 
Appeal  from  Circuit  Cot^  McDonough  County. 
GRAVES.  P.  J.     \         /  -  i      X      /\  ^     ^   f>,  ^ 

Appellee,  Hagerffian  State  Bank  Ltd.,  began  this  -  -  ^  - 
suit  against  appellant  by  attachment  and  the  attach- 
ment writ  was  levied  upon  about  240  acres  of  land  in 
McDonough  County,  May  4,  1916.  The  declaration  is 
in  debt  and  counts  upon  a  mortgage  foreclosure  defici- 
ency decree  as  a  judgment  in  personan  against  appel- 
lant rendered  in  the  District  Court  of  Gooding  County, 
Idaho,  on  April  4,  1914.  The  amended  declaration  con- 
tains four  counts,  which  allege  that  on  April  4,  1914, 
appellee  recovered  in  the  District  Court  of  Gooding 
County,  Idaho,  a  judgment  which  remains  unpaid  and 
under  the  laws  of  Idaho  bears  7  per  cent  interest.  In 
the  first  count,  it  is  averred  that  the  judgment  recover- 
ed was!  for  $3,069.91  together  with  interest  thereon 
from  August  1,  1913,  at  6  per  cent  per  annum  and  for 
the  further  sum  of  $300.00  attorney's  fees.  It  is  also 
averred  that  it  was  ordered  that!  certain  mortgaged 
property  be  sold  and  the  proceeds  applied  to  the  pay- 
ment of  the  costs  and  judgment, 
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and  if  the  encumbered 
property  should  not  sell  for  enough  to  pay  the  judg- 
ment, that  plaintiff  have  a  deficiency  judgment  for  the 
balance;  Ijhat  it  afterwards  appeared  from  the  sheriff's 
return  that  the  proceeds  of  sale  were  insufficient,  and 
that  a  balance  of  $3,184.50  still  remained  due,  where- 
upon on  July  10,  1914,  the  Clerk  did  docket  said  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defen- 
dant for  $3,184.50  and  that  under  the  laws  of  Idaho 
and  the  rules  and  practice  of  its  courts,  the  judgment 
so  docketed  became  a  lien  upon  the  realty  of  said  de- 
fendant, Ada  M.  Mariner,  upon  which  execution  could 
issue.  The  items  of  the  judgment  are  then  set  out 
which  show  a  total  of  $3,494.67.  It  is  then  averred 
that  the  encumbered  property  was  sold  for  $400.00  and 
the  costs   of  sale   were  $14.50  leaving  a  net  credit  of 


$385.50  and  avers  that,  after  computing  the  interest 
on  said  judgment  and  giving  credit  for  the  abount  of 
the  sale  of  the  property,  there  was  a  balance  due  on 
said  judgment  July  10,  1914,  of  $3,184.50. 

The  second  count  is  substantially  the  same  except 
that  it  omits  any  of  the  averments  as  to  the  sale  of  the 
encumbered  property  and  the  application  of  the  credits. 
The  third  count  is  substantially  the  same  as  the  first. 
The  fourth  counti  avers  the  amount  recovered  to  be 
$1,404.67  which  is  the  amount  of  the  judgment  less  any 
credits. 
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The  appellant  pleaded  ,  1st,  nirl  tiel  Corporation; 
2d,  Rul  iiel  Record;  3d,  payment;  4th,  alteration  of  the 
record  of  the  judgment  by  the  Clerk  by  the  procure- 
ment of  the  attorney  for  the  plaintiff;  5th,  a  denial  of 
the  jurisdiction  of  the  person  of  the  defendant;  6th,  a 
denial  of  the  jurisdiction  of  the  person  of  the  defen- 
dant and  further  averments  representing  tlhat  defen- 
dant was  represented  in  court  by  her  attorneys  and 
consented  to  the  rendering  of  a  judgment  wherein  the 
amount  of  the  judgment  was  left  blank,  but  that  when 
the  judgment  sued  on  was  rendered,  she  was  not  pres- 
ent in  court  and  that  her  attorneys  had  no  authority 
to  appear  for  her  and  that  the  same  was  rendered 
without  her  knowledge  or  consent.  Demurrers  were 
sustained  to  the  fifth  and  sixth  pleas. 

A  jury  was  waived  and  the  cause  submitted  to  the 
court  for  trial.  The  Court,  after  hearing  the  proofs, 
rendered  a  judgment  against  appellant  for  the  sum  of 
$3,184.50  debt  and  $861.97  damages.  A  large  amount 
of  evidence  was  introduced.  The  record  consists  of  258 
pages  and  14  errors  are  assigned  thereon.  The  ab- 
stract printed  and  filed  in  this  court  consists  of  128 
printed  pages.  It  is  substantially  a  recopy  of  most  of 
the  record.  The  brief  and  argument  for  appellant 
comprises  46  pages  and  not  in  one  single  instance  is  any 
page  of  the  abstract  or  record  referred  to  therein. 
This  Court  has  repeatedly  held  that  it  cannot  grope 
through  a  record  or  abstract  to  ascertain  the  facts  re- 
Page  3 
ferred  to  by  counsel  in  their  arguments.  The  abstract 
itself  could  have  been  condensed  to  one  half  the  space 
and  is  in  violation  of  the   rules  of  this  court.     To  at- 


tempt  to  pass  upon  the  errors  assigned  on  this  record 
without  any  reference  to  the  abstract  or  record  where 
the  controverted  questions  of  fact  might  be  found, 
would  take  more  time  than  is  at  the  disposal  of  this 
Court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Waggoner  took  no  part  in  the  consider- 
ation of  this  case. 
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Gen.  No.  6965  and  6980  Consolidated. 

OCTOBER  TERM,  A.  D.  1918. 


Ag.  No.  59 


C.  C.  WILLIAMS  AND  NATHAN  BOND,  Adm-| 
inistrators,  Etc.,  Plaintiff  in  Error, 


^        JOHN  L.  HAMILTON,  on  Intervening  Petition 

of  the  HOOPESTON  HORSE  NAIL  CO.,  Mac 

C.  Wallace,  Trustee  in  Bankruptcy  for  Hdopes- 

ton  Horse  Nail  Co.,  substituted  as  Intervening 

Petitioner)    vs.    Nathan     Bond,     Recew^er     of 

Hamilton  and  Cunningham,  / 

Defendants  in  Error. 

/ 

Two  Writs  Error  to  the  Circi^t  Court  of 

V^milion,  Count/. 

Consolidated^ 

GRAVES,  P.  J. 

C.  C.  Williams  and  Nathan  Bond  as  administrators 
of  the  Estate  of  James  A.  Cunningham,  deceased,  filed 
a  bill  for  the  appointment  of  a  receiver  of  the  late 
banking  firm  of  Hamilton  and  Cunningham  originally 
composed  of  one  John  L.  Hamilton  and  James  A.  Cun- 
ningham, deceased.  On  a  hearing  of  that  bill  Nathan 
Bond  was  appointed  such  receiver  with  authority  to 
wind  up  the  business  of  that  partnership.  Later  an  in- 
tervening petition  was  filed  in  that  proceeding  by  the 
Hoopeston  Horse  Nail  Company,  by  which  it  presented 
a  claim  against  that  partnership  for  about  $9000.  This 
practice  is  approved  in  Shedd  v.  Seefield  230  111.  118-127. 
That  petition  charges  that  two  notes  executed  by  the 
Horse  Nail  Co.,  and  payable  to  and  indorsed  by  the 
same  company  had  been  negotiated  by  Hamilton  of  the 
firm  of  Hamilton  &  Cunningham;  that  one  of  them  for 
$4000  was  negotiated  to  one  Mrs.  J.  A.  Clark  and  one 
for  $5000  to  the  State  Bank  of  Girard;  that  the  said 
Horse  Nail  Company  never  received  either  the  cash  ob- 
tained by  Hamilton  therefor,  or  credit  on  the  books  of 
the  firm 
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for  the  amount  so  received  by  him;  that 

the  note  negotiated  to  Mrs.  Clark  was  dated  April  9, 
1208,  due  in  thirty  days  after  date  and  the  one  negoti- 
ated to  the  Girard  bank  was  dated  Sept.  4,  1908     and 
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was  due  four  months  after  date. 

Nathan  Bond  the  receiver  of  the  Hamilton  &  Cunning- 
ham partnership  answered  the  petition  and  denied  that 
the  partnership  of  Hamilton  &  Cunningham  was  indebt- 
ed to  the  Horse  Nail  Company  in  any  amount.  He  al- 
so plead  the  Statute  of  limitation  and  a  set-off  in  favor 
of  the  Cunningham  Estate.  The  cause  was  on  May  11, 
1916  by  agreement  of  parties  referred  to  the  Master  in 
Chancery  to  take  evidence.  The  master  took  the  proof 
and  filed  his  report  of  evidence  and  findings  at  the  Jan- 
uary Term,  1918,  of  that  Court. 

On  March  8,  1918,  nearly  two  years  after  the  Horse 
Nail  Company's  claim  was  referred  to  the  master  and 
after  he  had  filed  his  report  thereof,  C.  C.  Williams  and 
Nathan  Bone?  as  Administrators  of  the  Estate  of  James 
A.  Cunningham,  deceased,  with  the  will  annexed,  asked 
leave  of  Court  to  intervene  for  the  purpose  of  filing  an 
equitiable  set-off  on  behalf  of  the  Cunningham  estate 
against  the  claim.s  of  the  Horse  Nail  Company  present- 
ed against  the  firm,  of  Hamilton  &  Cunningham  but 
leave  to  do  so  was  denied.  By  their  petition  they  show 
that  the  claim  day  in  the  James  A.  Cunningham  Estate 
was  in  the  April  term  of  the  probate  court  of  Vermil- 
ion County  A.  D.  1910  and  that  no  claim  was  filed  by  the 
Horse  Nail  Co.,  against  that  estate  on  the  claim  day  or 
at  any  other  time;  that  the  partnership  of  Hamilton  & 
Cunningham  ceased 
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to  do  business  June  1,  1909  and 
that  the  said  John  L.  Hamilton  was  then  insolvent  and 
has  since  remained  insolvent;  that  the  individual  estate 
of  James  A.  Cunningham  is  solvent  and  responsible  for 
the  firm  debts  and  the  personal  debts  of  the  said  Cun- 
ningham; that  the  Horse  Nail  Company  is  indebted  to 
the  Cunningham  Estate  and  to  others  in  a  large  amount 
for  moneys  paid  on  debts  of  that  Company  for  which 
Cunningham  and  others  were  sureties  and  that  he  and 
others  were  sureties  on  a  large  amount  of  other  obliga- 
tions of  the  said  Company  which  they  must  yet  pay; 
that  the  said  Horse  Nail  Company  is  insolvent;  that  the 
debts  of  the  said  Company  already  paid  by  the  said  estate 
and  others  jointly  liable  with  it  as  well  as  the  said 
debts  of  the  said  Company  which  must  yet  be  paid  by 
them  are  many  times  greater  than  the  claims  presented 


by  the  said  Company  against  the  banking  firm  of  Ham- 
ilton &  Cunningham  and  that  because  the  estate  of 
Cunningham  is  the  only  responsible  source  of  payment 
of  the  debts  of  that  banking  firm  and  the  said  Horse 
Nail  Company  is  insolvent  and  bankrupt,  the  estate  is 
entitled  to  an  equitable  set-off  against  the  said  Com- 
pany to  the  estate  of  the  claims  it  has  against  the  said 
firm  of  Hamilton  &  Cunningham. 

On  a  consideration  of  the  master's  report  the  same 
was  approved  and  a  decree  was  entered  allowing  the 
claim  of  the  Horse  Nail  Co.,  against  Hamilton  &  Cun- 
ningham. A  writ  of  error  has  been  sued  out  by  Nathan 
Bond  receiver,  to  have  the  action  of  the  court  in  allow- 
ing the  claim  of  the  Horse  Nail  Company  reversed,  and 
a  like  writ  has  been 

Pages 
obtained  by  Williams  and  Bond, 
administrators,  to  test  the  correctness  of  the  action  of 
the  court  in  denyng  their  motion  for  leave  to  intervene 
and  file  a  set-off.  These  two  cases  have  been  consoli- 
dated. 

Defendant  in  Error  filed  in  this  Court  a  motion  to 
dismiss  the  writ  of  error  sued  out  by  Williams  and  Bond 
as  administrators,  which  motion  was  taken  with  the 
case. 

Section  91  Chapter  110  R.  S.  provides  that  appeals 
and  writs  of  error  may  be  allowed  to  review  final  judg- 
ments orders  and  decrees  of  nisi  prius  Courts.  The 
right  of  a  party  to  appeal  or  to  have  a  writ  of  error  is 
purely  statutory.  Except  in  cases  where  the  legisla- 
ture has  provided  that  appeals  may  be  taken  or  writs 
of  error  had  to  review  interlocutory  orders,  there  must 
be  a  final  judgment  to  warrant  such  proceeding.  Jen- 
kins &  Reynolds  Co.  v.  Wells  220  111.   452-454. 

A  judgment  is  only  final  when  the  rights  of  the 
parties  are  settled  thereby  Rosenihal  v.  Board  of  Edu- 
cation 239  111.  29,  see  also  Parsons  v.  Gorham  117  111. 
137,  Sholty  V.  Sholty  140  111.  81,  R.  R.  Go.  v.  Trust  Go. 
70  ni.  249,  Gray  v.  Ames  220  111.  251.  An  appeal  cannot 
be  taken  from  an  order  refusing  to  permit  a  party  to 
intervene  as  a  defendant  in  a  Chancery  case  where  the 
rights  of  the  parties  on  the  merits  have  not  been  ad- 
judicated. Scherz  v.  People  105  111.  26  cited  in  Jenkins 
&   Reynolds  Go.  v.  Wells  220  111.  452.     The  petition  of 
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the  administrator  of  the  Cunningham  Estate  shows  on 
its  face  that  Hamilton,  the  former  partner  of  Cunning- 
ham, is  alive  and  that  there  are  others  who  have  con- 
tributed with  the  Estate  of 
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Cunningham  to  pay  the 
obligations  of  the  Horse  Nail  Company  who  have  a  like 
claim  with,  that  estate  to  reimbursement  out  of  any 
funds  that  may  come  into  the  hands  of  the  receivers  of 
the  Horse  Nail  Co.,  that  are  not  parties  to  this  suit.  It 
is  therefore  apparrent  not  only  that  the  rights  of  the 
Estate  have  not  been  adjudicated  but  could  not  be  ad- 
judicated upon  the  petition  of  the  Estate  to  intervene, 
the  order  denying  the  Estate  the  right  to  intervene 
was  not  a  final  order  and  the  writ  sued  out  by  the  Ad- 
ministrators is  dismissed. 

A  very  large  part  of  the  briefs  of  both  parties  is 
devoted  to  the  question  of  equitable  set-off.  That 
question  is  interesting  and  would  be  important  if  the 
writ  of  error  prosecuted  by  the  administrators  of  the 
Cunningham  Estate  had  been  prosecuted  from  a  final 
judgment. 

The  writ  of  error  remaining  to  be  disposed  of  is 
being  prosecuted  by  the  receiver  of  the  banking  firm 
of  Hamilton  &  Cunningham.  Neither  that  firm  nor  its 
receiver  is  in  any  way  legally  interested  in  the  claimed 
set-off  of  the  Cunningham  Estate.  Such  receiver  could 
not  have  brought  an  action  to  recover  on  the  claim  of 
the  Cunningham  Estate  made  the  basis  of  the  supposed 
set-off.  Only  a  person  who  could  bring  an  action  on  a 
claim  can  make  such  claim  the  basis  of  recoupment  or 
set-off.  Tqely  v.  Iron  Works  115  111.  544.  A  receiver 
only  represents  the  firm  or  corporation  whose  affairs 
he  is  appointed  to  handle.  He  does  not  represent  its 
creditors  Young  v.  Siep'henson  180  111.  608-614.  Goi- 
lieb  V.  Miller  154  111.  44;  Republic  Life  Ins.  Co.  v 
Swrgasi  135   111.  150-167. 
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The  receiver  has  plead  the  statute  of  limitations 
against  the  claim  of  the  Horse  Nail  Co.  The  court  has 
found  that  in  whatever  Hamilton  did  in  the  negotiation 
of  the  loans,  the  funds  arising  from  which  is  the  sub- 
ject of  controversy,  he  did  for  and  through  the  banking 
firm  and  not  for  the  Horse  Nail  Company  and  that  the 
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said  banking  firm  actually  received  the  money  derived 
from  said  negotiations,  for  the  use  of  said  Horse  Nail 
Company  but  that  the  said  Horse  Nail  Company  never 
received  credit  therefor  on  the  books  of  the  said  bank- 
ing firm  of  Hamilton  &  Cunningham  and  never  received 
the  money  so  derived  from  such  transactions  or  any 
part  therof,  and  entered  judgment  in  favor  of  the 
Horse  Nail  Company  against  the  receiver  of  Hamilton 
&  Cunningham  for  $9916.75  and  interest  and  costs,  and 
ordered  distribution  accordingly.  The  court  also  found 
that  demand  for  said  funds  was  made  by  the  Horse 
Nail  Company  on  Hamilton  &  Cunningham  on  July  1, 
1911.  The  findings  of  fact  of  the  Circuit  Court  vi^ere 
based  on  the  findings  of  fact  by  tihe  Master  in  Chancery 
who  had  taken  the  evidence.  Such  findings  have  all 
the  force  and  efl^ect  in  this  court  of  a  verdict  of  a  jury. 
After  carefully  examining  this  record  and  the  argument 
of  counsel  we  are  unable  to  give  a  satisfactory  reason 
for  holding  that  the  findings  of  fact  of  the  Circuit 
Court  are  not  supported  by  the  evidence.  As  between 
a  bank  and  one  of  its  depositors,  the  statute  of  limita- 
tions begins  to  run  when  a  demand  is  made  on  the  bank 
for  the  money  deposited  and  it  refuses  to  pay  it,  or 
when  the  trust  relation  is  otherwise  repudiated  by  the 
bank  with  the  knowledge  of  the  depositor.  Barnes  v. 
Barnes  282  111.  593-596. 
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Home  V.  Ingrahm  125  111.  198. 
Davis  V.  Davis  116  111.  App.  36,  Barneii  v.  Wrighi  29 
111.  App.  339.  As  found  by  the  Circuit  Court  a  demand 
was  made  for  this  money  July  1,  1911.  No  other  de- 
mand is  shown  by  the  proof  to  have  been  made.  The 
statute  of  limitations  did  not  therefore  begin  to  run 
before  that  date.  This  claim  having  been  filed  within 
five  years  from  that  date  is  therefore  not  barred  by 
the  statute  of  limitations.  Cunningham's  estate  seems 
to  have  been  caught  between  the  upper  and  the  neither 
millstone  and  no  way  seems  to  have  been  found  in 
v,'hlch  the  courts  can  extricate  it.  The  judgment  of 
the  Circuit  Court  is  affirmed. 
Judgment  affirmed. 
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Gen.Vo.  6976.  OCTOBER  rERJ^A.  D.  191S.  Ag.  iNo.  3S. 
\  FRANK  YEAm..  Appellee 

\  / 

BURRELL  ENGINEERING  &  CONSTRUCTION 

COMPANY,  a/corporation,  Appellant. 

Appeal  fronr-^ietlircuit  Court  of  Vermilion  County. 

.RAVES. P. X  2 14  I. A.  64 

Appellant  built  a  grain  elevator  for  appellee  and  his 
partner  and  placed    therein  a    manlift     to    be  used  in 
reaching  the    top    of  the    building.     Shortly    after  the 
building  was  compleeted  and  turned  over  to  the  owners 
appellee  undertook  to  use  the  manlift.     When  he  had 
reached  the  top  floor  of  the  building  he  undertook  to 
step  from  the  manlift,  the  cable  by  which  it  was  support- 
ed broke,  and  the  manlift  and  appeltee  fell  nearly  or 
quite  ^ixtv  feet.     AppeJlee    suffered    a    broken  leg  and 
other  injuries.     This  suit  was  brought  on  the  theory  that 
the  safefy  apph'amces  called  dogs  that  were  placed  on  the 
manlift  for  the  purpose  of  preventing  it  from  falling  in 
,  case  the  supporting  cable  should  break,  were  not  prop- 
erly placed,  but  were  in  fact  in  a  reversed  position  from 
what  they  should  have  been. 

The  summons  in  this  case  was  served  on  one  C.  F. 
O'Connor  as  agent  for  appellant.  He  was  the  same  per- 
son who  as  the  representative  of!  appellant  negotiated 
the  contract  for  the  building  of  the  elevator  in  question. 
At  the  return  term  of  the  court  after  this  suit  was  com- 
menced appellant!  entered  its  special  appearance  and  filed 
pleas  to  the  jurisdiction  of  the  court  on  the  ground  that 
O'Connor  was  not  an  agent  of  the  company  within  the 
meaning  of  the  statute  authorizing  service  of  Writs  to  be 
made  on  the  agent  of  a  corporation  when  the 
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president, 
secretary  etc.,  of  the  cciporation  could  not  be  found  in 
the  county.  The  issues  formed  on  these  pleas  were  tried 
by  the  Court  and  were  determined  in  favor  of  the  plain- 
tiff, the  court  holding  that  O'Connor  was  the  agent  of 
appellant  for  the  purpose  of  service  of  summons.  A  judg- 
ment respondeat  ouster  was  e  ntered,  and  the  time  i'l 
which  appellant  should  plead  over,  was  definately  fixed. 
Thereafter  appellant  filed  a  demurrer  to  the  original 
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narr  and  later  withdrew  it.     Later  appellee  had  leave  of 
court  to  file  and  did  file  an  additional  count,  and  appellant 
filed  a  second  demurrer,  which  was  heard  and  overruled. 
At  a  subsequent  term  of  court  the  case  was  tried  before 
a  jury  on  the  merits  of  such  an  issue  as  might  have  been 
formed  if  a  proper  plea  and  replication  thereto  had  been 
filed.    Ihe  record  does  not  show  that  any  plea  to  the  mer- 
its was  filed.     Appellant  appealed,  however,  cross-exami- 
ned appellee's  witnesses,  oft'ered  evidence  in  its  own  de- 
fense; asked  peremptory  and  other  instructions,  argued 
the  case  to  the  jury  and  participated  in  every  way  in  the 
trial.     The  jury  returned  a  verdict  for  the  plaintiff,  ap- 
pellee here,  snd  assessed  his  damages  at  $1709.     Appel- 
lant then  made  its  motion  for  a  new  trial  which  was  de- 
nied and  judgment  followed. 

Appellant  now  seeks  a  reversal  of  the  judgment  on 
the  jurisdictional  question.  By  the  entry  of  a  general  ap- 
pearance after  judgment  respondeat  ouster,  a  party 
waives  all  errors  that  may  have  been  in  the  hearing  and 
dispo.sition  of  a  plea  to  the  jurisdiction  and  gives  the 
court  complete  jurisdiction  of  the  person  as  fully,  for  all 
purposes  as  could  be  aicciuired  by  the  service  of  process. 
Franklin  Life  Ins.  Co. 

Pago  2 
V.  Hickson  197  Hi  117.  L.  &  N.  R.  R.  Go.  v.  Industrial 
Board  282  111.  136-141.  Hercules  Iron  Works  v.  E.  J.  A 
E.  Ry.  Co.  141  111.  491.  "Any  act  by  the  defendant,  whicli 
recognizes  fihe  jurisdiction  of  the  Court  is  a  general  ap- 
pearance". L.  &  N.  Ry.  Co.  V.  Industrial  Board  Supra. 
Appellant  in  filing  its  demurrer  to  the  narr  and  thereby 
ssking  the  court  to  pass  upon  the  sufficiency  of  it.  recog- 
nized the  jurisdiction  of  the!  court.  It  also  recognized  it 
in  pa»'ticipating  in  the  triPil  of  the  canse  upon  the  merits 
although  no  plea  on  the  merits  was  filed.  By  its  acts  ap- 
pellant has  waived  any  right  to  have  the  correctness  of 
the  action  of  the  court  on  the  hearing  of  the  plea  to  the 
jurisdiction  reviewed. 

There  is  no  controversy  over  the  fact  that  the  acci- 
dent happened  or  that  the  reason  it  occurred  was  that 
the  "dogs"  in  question  were  then  upside  down  and  not  in 
a  position  to  produce  the  results  for  v/hich  they  wern 
designed.  The  contest  of  fact  was  and  is,  whether  the/ 
were  in  the  same  condition  when  appellant  turned  the 
building  over  to  appellee  and  his  partner  as  completed,  as 
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they  were  at  the  time  of  the  accident.  On  the  one  hand 
the  testimony  of  workmen  who  installed  the  manhft  in 
the  building  is  flhat  it  was  not  in  the  same  condition  in 
the  respect  complained  of  when  it  was  installed  as  it  was 
at  the  time  the  accident  happened,  but  a  cross  examina- 
tion of  these  witnesses  showed  that  they  did  not  have  a 
definate  substantive  recollection  about  it,  but  that  they 
testified,  rather  to  the  condition  they  knew  it  ought  to 
have  been  in  aind  to  their  custom  in  installing  like  appli- 
ances than  they  did  to  their  recollection  of  how  this  par- 
ticular lift  was  left.  On  the  other 
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hand  the  proof  of- 
fered by  appellee  shows  that  it  had  never  been  changed 
iij  the  respect  complained  of  by  any  of  the  persons  who 
worked  in  and  about  that  building  since  it  was  turned 
over  by  an'iellant  to  appellee  and  his  partner  as  complet- 
ed. The  lift  itself  was  produced  in  court  and  offered  in 
evidence  by  appellee  and  the  proof  tends  strongly  to 
show  that  the  condition  of  the  parts  in  question  were  in 
such  condition  as  to  paint  thati  they  could  not  have  been 
altered  between  the  time  it  was  installed  and  the  time 
of  the  injury  without  showing  the  marks  of  the  altera- 
tion, and  there  were  no  marks  of  the  alteration  thereon  at 
the  time  of  the  injury.  A  consideration  of  all  this  evi- 
dence leads  us  to  the  same  conclusion  the  jury  reached, 
namely,  that  thecondition  of  the  lift  had  not  been  chang- 
ed since  the  building  was  turned  over  to  the  owners  by 
the  contractors  as  completed. 

Appellant  argues  that  because  it  purchased  the  lift 
in  an  assembled  condition,  of  a  reputable  manufacturer 
and  installed  it  in  the  building  in  the  condition  it  was  de- 
livered to  it  by  the  manufacturers,  it  is  not  responsible 
even  if  the  appliance  was  defectively  assembled.  The 
rule  sought  to  be  invoked  has  application  in  an  action 
where  and  employe  is  suing  his  employer  for  damages 
where  the  injury  resulted  from  some  latent  defect  in 
machinery  purchased  by  the  employer  of  a  reputable 
manufacturer,  but  has  no  rprijirat'on  to  the  f?cts  in  this 
case  for  one  sufficient  reason  at  least,  and  that  is  that  the 
defect  in  question  was  not  a  latent  one  but  was  one  that 
was  open  and  obvious  to  men  skilled  and  experienced  in 
construction  of  work  of  the  kind  appellant  was  engaged 

in  at  the  time  this  lift 
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was  installed,  as  the  evidence 
shows  appellant's  workmen  were.  If  in  fact,  appellant's 
agents  and  workmen  placed  in  the  building  a  Hft  that  was 
dangerously  and  obviously  defective,  it  is  no  defense  to 
an  action  for  damages  caused  by  the  defect  that  it  had 
no  knowledge  of  the  defect,  if  by  the  use  of  ordinary 
care  such  knowledge  would  have  come  to  it. 

Appellant  leastly  insists  that  appellee  has  no  right 
of  action  against  it  because  the  contract  for  the  con- 
struciton  of  the  building  in  which  this  lift  was  installed 
was  not  made  with  appellee,  but  with  the  firm  of 
which  he  is  a  member.  This  is  not  an  action  on  the  con- 
tract but  for  negligence.  The  judgment  of  the  Circuit 
Court  is  affirmed. 

Judgment  affirmed. 
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Gen.  No.  6979.  OCTOBER  TERM  A.  D.  1918  Ag.  No.  41 

R.  A.  STONE,  et  al,  Appellants. 

vs.    , 

W.  E.  McDONAXD,  Appellee. 

Appeal  from  the  Circuiti/Court  of  Shelby  County. 

«KAVEs.P.,.       /         2 14  I. A.  648 

Appellants  are  partners  in  the  real  estiate  brQker-  ^  .     . 

age  business.  They  claim  that  appellee  listed  his  eigh- 
ty acre  farm  for  sale  with  them  with  the  understanding 
that  they  were  to  sell  it]  for  $200  per  acre  and  were  to 
have  two  dollars  per  acre  for  their  ^rvices  in  selling 
the  same:  tlhat  they  sold  it  for  $200  per  acre  and  are 
entitled  to  $160  as  commissions. 

Appellee  denies  that  he  ever  listed  the  farm  with 
appellants  for  sale:  that  he  authorized  them  to  sell  it 
or  agreed  to  pay  them  two  dollars  per  acre  or  any 
other  amount  for  selling  it:  that  they  did  not  in  fact 
sell  it:  that  whatever  transpired  between  him  and 
thenx  arose  by  their  approaching  him  with  a  proposi- 
tion to  sell  him  a  larger  farm,  for  which  they  were  the 
agents,  and  that  whatever,  if  anything,  appellants  did 
to  farther  the  sale  of  his  farm  was  for  the  purpose  of 
closing  out  a  sale  to  him  of  the  larger  farm  and  secur- 
ing their  commissions  from  the  owner  thereof.  Suit 
was  begun  by  appellants  before  a  justice  of  the  peace 
for  $160  and  was  appealed  to  the  Circuit  Court  and 
there  tried.  The  jury  found  the  issues  in  favor  of  ap- 
pellee and  judgment  was  rendered  against  appellants 
for  costs.  A  careful  review  of  the  evidence  shows  that 
the  verdict  is  not  manifestly  contrary  to  the  prepon- 
derance thereof. 
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Appellants  criticise  by  number,  five  instructions 
which  they  say  were  given  at  flhe  instance  of  appellees. 
The  abstract  shows  but  four  instructions  given  at  the 
instance  of  appellee.  There  is  a  fifth  instruction  in  the 
record  that  was  given  for  appellee.  Under  the  rules 
of  practise  in  this  court  when  all  the  instructions  are 
not  absitracted  no  error  in  instructions  need  be  consid- 
ered. We  have,  however,  given  careful  consideration 
to  all  criticisms  of  given  instructions  and  to  all  sugges- 
tions why  the  refused  instructions     should  have     been 
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given.  It  would  be  an  unwarranted  expenditure  of 
time  and  spaces  to  point  out  and  specifically  answer  all 
the  contentions  of  counsel  in  regard  to  what  he  consid- 
ers the  erroneous  rulings  of  the  court  in  giving  and  re- 
fusing instructions.  It  is  enough  to  say  the  criticisms 
are  hypercritical  and  without  merit.  As  a  series  the 
instructions  correctly  gave  to  the  jury  the  law  applic- 
able to  the  case.  We  find  no  reversible  error  in  the 
record  and  the  judgment  is  affirmed. 
Judoment  affirmed. 
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Gen.  No.  6983.  OCTOBER  TERM  A.  1^918.  kg.  No.  44 

F.  G.  CAMPBELL,  Administrate  of  the  Estate 
of  Elijah   H.  Nesmith,  dec^sed,   Appellee, 
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PEARL  HAZHN,  Appellant.     ^    •*-  ^*-     J-«n.»     \J  ^T. 

Appeal  from  the  Circ^t  Court  of  Champaign  County. 
GRAVES,  P.  J. 

This  is  a  smt  begun  by  appellee  as  administrator  of 
the  estate  of  Elijah  H.  Nesmith,  deceased,  to  recover 
from  appellant  damage  for  causing  the  death  of  the 
said  Nesmith  by  the  negligent,  careless  and  improper 
manner  in  which  he  ran  and  operated  his  automobile. 
As  this  judgment  must  be  reversed  for  reasons  that  do 
not  touch  the  real  merits!  of  the  case,  and  the  cause  re- 
manded for  another  trial,  we  will  refrain  from  express- 
ing any  views  on  what  the  evidence  shows  or  does  not 
show. 

When  the  attorney  who  represented  appellee  at  the 
trial  in  the  Circuiti  Court  was  making  his  opening  state- 
ment of  facts  to  the  jury  he  said — "They  asked  the  de- 
fendant why  he  did  not  stop  or  something  like  that,  and 
he  said  that  it  v/as  a  good  thing  he  was  insured  or  some- 
thing like  that,"  an  objection  being  interposed  to  that 
statement,  the  attorney  said,  apparently  in  explanation 
to  the  court — "I  said  he  said  that  as  a  part  of  the  con- 
versation that  was  said  at  the  time  of  the  accident,"  and 
the  Court  replied,  "admissions  will  be  all  right."  Dur- 
ing the  trial  on  cross-examinaiton  of  a  witness  for  the 
defendant  the  following  occurred: — 

"Q.     Did  you    ever   talk    with    anybody    representing 
anybody  connected  with  this  suit? 
A.     No. 
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Q.  Like  Mr.  Hazen  isn't  it  true  that  you  did  talk  to 
a  man  representing  an  insurance  who  came  and  took 
your  statement,  and  that  you  signed  it,  isn't  that  true? 

An  objection  to  that  question  was  sustained  but  the 
harm  was  done. 

The  jury  by  the  opening  statement  of  counsel  and 
by  this  question  undoubtedly  understood  that  there  was 
an  insurance  company  that  in  some  way  was  connected 
with  the  case.  The  suggestion  was  improper.  It  was 
immaterial  to  the  question  of  the  liability  of  appellant 
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whether  there  was  an  insurance  company  that  was  or 
might  be  eventually  liable  to  pay  a  judgment  against 
appellant  or  not.  The  injection  of  that  idea  into  the 
minds  of  the  jury  was  such  a  violatiion  of  the  rights  of 
appellant  asi  to  warrant  a  reversal  of  the  judgment.  No 
one  can  of  course  know  just  what  effect  that  information 
had  on  the  jury,  but  it  is  safe  to  say  it  would  not  make 
the  jury  mqre  reluctant  to  return  a  verdict  against  ap- 
pellant if  they  believed  an  insurance  company  would  in 
the  end  be  required  to  pay  the  judgment  rendered  on 
their  verdict. 

The  instructions  given  at  the  instance  of  appellee 
are  criticised.  Several  of  them  are  long,  rambling,  ar- 
gumentative and  confusing.  The  purpose  in  giving  in- 
structions to  a  jury  should  be  to  assist  them  to  under- 
stand the  law  and  its  application. to  the  facts  in  the  case 
being  tried,  so  that  the  rights  of  the  respective  parties 
in  the  light  of  what  the  jury  finds  from  the  evidence 
the  facts  are  m,ay  be  preserved.  In  order  to  effectuate 
that  end  instructions  should  be  clear,  concise  and  to  the 
point.  They  should  be  so  worded  as  to  be  easily  under- 
stood by  the  average  layman,  and  so  as  not  to  mislead 
or  mystify 
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him.  When  they  are  not  so  worded  they 
should  be  refused  and  if  given  will  usually  cause  a  re- 
versal of  a  judgment.  The  fifth,  eight  and  ninth  in- 
structions given  at  the  instance  of  appellee  are  as  fol- 
lows:— 

5.  The  Court  instructs  the  jury  that  it  is  the  law 
that  a  person  driving  a  motor  vehicle  upon  a  public 
street  or  highway,  upon  approaching  another  person 
walking  upon  or  along  such  public  highway,  shall  give 
reasonable  warning  of  his  approach  and  use  every  reas- 
onable precaution  to  avoid  injuring  such  person  so  walk- 
ing upon  or  along  such  public  highway,  and  if  necessary 
stt)p  his  said  motor  vehicle  until  such  person  can  safely 
proceed;  and  it  is  tihe  law  also  that  no  person  shall  drive 
a  motor  vehicle  upon  any  public  highway  in  this  state 
at  a  speed  greater  than  what  is  reasonable  and  proper, 
having  regard  to  the  traffic  and  the  use  of  the  way,  or 
so  as  to  endanger  the  life  or  limb  or  any  person;  and  it 
is  also  the  law  that  if  the  rate  of  speed  of  any  motor 
vehicle  operated  uix)n  any  public  highway  in  this  state, 
where  the  same  passes  through  the  closely  built  up  busi- 
ness portions  of  any  incorporated  city,  town  or  village, 
exceeds  ten  miles  an  hour,  then  such  rate  of  speed  shall 
be  prima  facie  evidence  that  the  person  operating  such 
motor  vehicle  is  running  at  a  rate  of  speed  greater  than 
is  reasonable  and  proper  having  regard  to  the  traffic 
and  use  of  the  way  or  so  as  to  endanger  the  life  or  limb 
of  any  person  traveling  upon  such  highway,  but  you  are 
instructed  that  this  does  not  mean  that  the  drivgr  of  a 


;  lOtor  vehicle  can  under  any  and  all  circumstances  op- 
erate his  motor  vehicle  in  the  closely  built  up  business 
portion  of  an  incorporated  city  at  a  rate  of  speed  of  ten 
miles  per  hour  without  being  guilty  of  negligence;  but 
if  a  person  shall  drive  a  motor  vehicle  I'pon  a  public 
highway  in  this  state  at  a  speed  greater  than  is  reason- 
able and  proper,  having  regard  to  the  traffic  and  the  use 
of  The  way,  or  so  as  to  endanger  the  life  or  limb  of  any 
person  traveling  upon  such  highway,  whatever  ihe  rate 
of  speed  may  be,  the  same  is  unlawful;  and  you  are  in- 
structed that  in  determining  whether  or  not  the  deceas- 
ed ! '  ijah  H.  Nesmith  was  exercising  due  care  and  cau- 
tion for  his  own  safety  at  tihe  time  of  and  just  prior  to 
the  injury,  you  have  the  right  to  take  into  consideration 
if  shown  by  the  e\'i:dence  the  provisions  of  the  law  ns 
abo^e  fet  forth  in  this  instruction,  limifn'r  the  speed  of 
automobiles  and  their  operation  upon  the  public  street 
in  question:  and  you  also  have  the  right  to  take  into  consi- 
deration and  weigh  with  all  the  evidence,  facts  and  circum 
Ftances  proven  in  the  case  that,  as  a  matter  of  law,  the 
decea>^od  Elijah  H.  Nesmith  had  the  right  to  persume 
that  the  motor  vehicle  driven  by  the  defei  dant  Hazen, 
as  ii  proceeded  south  on  Neil  street  at  the  tin  e  in  ques- 
tion, would  probably  not  pass  the  point  at  which  said 
Nesmith  was  standing  or  walking  upon  said  Neil  street 
at  a  rate  of  speed  exceeding  that  allowed  by  the  law, 
as  above  set  forth  in  this  instruction,  provided  these 
matters  appear  from  the  evidence  in  the  case  and  the 
facts  and  circumstances  proven  on  the  trial. 

8.  The  Court  instructs  the  jury  that  even  if  you 
believe  from  the  evidence  that  the  collision  between  the 
automobile  of  the  defendant  and  the  person  of  Elijah 
H.  Nesmith  when  he  was  first  struck  by  the  automobile 
was  caused  in  whole  or  in  part  by  some  failure  of  the 
said  Elijah  H.  Nesmith  to  use  due  care  to  avoid  injury 
and  that  said  Nesmith  was  caught  by,  or  fell  upon  the 
fender  or  some  other  portion  of  the  defendant's  car  and 
thereby  become  and  was  then  and  there  in  a  position  of 
peril,  and  that  such  position  of  peril  then  became  ap- 
parent to  the  defendant  or  by  the  exercise  of  ordinary 
care,  would  have  been  then  and  there  apparent  to  him. 
And  if  you  further  believe  £rom  the  evidence  that  the 
said  defendant  then  could,  by  the  exercise  of  ordinary 
care,  have  avoided  thereafter  injuring  Nesmith,  and  had 
y  clear  chance  so  to  do;  but  that  the  said  defendant, 
Hazen,  did  not  then  and  there  exe»'cise  due  care  and 
caution  to  avoid,  thereafter  causing  injury  to  said  Ne- 
smith, but  that  said  defendant  Hazen,  did  thereupon 
negligentllv  cause  and  permit  the  automobile  he  was  driv- 
ing to  proceed  upon  its  way  without  stopping  or  with- 
out attempting  to  stop  the'  same,  and  that  the  body  of 
the  said  Nesmith  was  carried  some  distance  upon  the 
fender  or  other  part  of  the  defendant's  automobile;  and 
that  the  said  Nesmith  then  and  there,  while  in  such  posi- 
tion of  peril,  did  what  an  ordinarily 
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prudent  man  would 
have  done  to  avoid  injury  to  himself,  and  if  the  evidence 
shows  that  as  a  result  of  the  negligent  operation  and 
movement  of  the  automobilie  by  tSie  defendant  Mrs. 
Nesmith's  body  was  shaken  or  dragged  off  of  the  fen- 
ddr  or  other  portion  of  said  automobilie  and  thrown  to 
the  pavement,  and  that  the  said  automobile  proceeded 
over  the  body  of  the  said  Nesmith,  and  that  his  leg  was 
broken  and  he  sustained  injuries  which  caused  his  death 
and  that  such  injuries  were  the  proximate  result  of  a 
failure  of  the  defendant  to  use  ordinary  care  to  stop 
his  automobile  or  avoid  injuring  Nesmith  after  the  de- 
fendant had  observed  and  known  of  the  position  of  peril 
in  which  Nesmith  then  and  there  was  or  after  the  de- 
fendant by  the  exercise  of  ordinary  care  could  have 
known    of   Nesmith's   perilous   condition,    then   in    that 


event  of  the  proof,  the  defendant  would  be  hable,  and 
it  would  be  no  defense  that  Nesmith  may,  by  want  of 
due  care,  have  contributed  in  the  first  instance  to  pro- 
ducing the  position  of  peril  in  which  he  was  so  placed 
if  the  evidence  shows  the  same. 

9.  The  Court  instructs  the  jury  that  the  plaintiff 
is  not  required  in  order  to  recover  in  this  case  to  prove 
his  declaration  beyond  a  reasonable  doubt,  nor  to  con- 
vince the  jury  of  the  truth  of  the  charge  in  some  one  or 
more  counts  of  the  declaration  beyond  a  reasonable 
doubt,  neither  is  it  necessary  for  the  plaintiff  to  prove 
beyond  a  reasonable  doubt  that  the  death  of  Elijah  H. 
Nesmith  resulted  from  the  injuries  he  received  in  the 
collision  with  the  defendant's  automobile.  But  it  is 
sufficient  for  the  plaintiff  to  recover  ,if  he  proves  his 
right  to  recover  by  a  preponderance  or  greater  weight 
of  all  the  evidence  in  the  case;  if  the  plaintiff  has  proven 
by  a  preponderance  of  the  evidence  in  the  case  that  the 
deceased  was  injured  as  charged  in  some  one  or  more  of 
the  counts  of  the  declaration,  and  has  also  proven  by  a 
preponderance  of  the  evidence  that  the  death  of  the 
said  Elijah  H.  Nesmith  resulted  from  said  injuries,  then 
this  is  sufficient  under  the  law  for  the  jury  to  do  find 
in  their  verdict;  and  you  are  instructed  that  by  a  prepon- 
derance of  the  evidence  is  meant  the  greater  weight  of 
the  evidence,  and  it  does  not  necessarily  mean  the  num- 
ber of  witnesses  testifying  to  a  given  fact  or  circum- 
stance, but  it  is  the  province  of  the  jury  to  weigh  the 
evidence  and  testimony  of  the  witnesses,  and  if  after, 
considering  all  the  evidence  on  the  case,  you  find  that  the 
same  preponderates  in  favor  of  the  plaintiff  and  by  the 
greater  weight  of  the  evidence  the  plaintiff  has  estab- 
lished his  right  to  recover  as  charged  in  some  count  or 
counts  of  the  declaration,  then  your  verdict  should  be 
for  the  plaintiff. 

None  of  these  instructions  should  have  been  given. 
They  more  nearly  fill  the  place  of  a  speech  to  the  jury 
than  of  instructions  as  to  the  law.  Besides  these  gen- 
eral criticisms  there  are  several  positively  erroneous 
statements  of  law  contained  in  the  series  given  at  the 
instance  of  appellee.  For  instance,  in  the  eighth  instruct- 
ion the  jury  are  told  that  if  appellant  could  by  the  ex- 
ercise of  ordinary  care  have  avoided  injuring  the  de- 
ceased and  if  appellant  could  by  the  exercise  of  ordinary 
care  have  known  that  the  deceased  was  in  a  perilous 
position,  on  the  fender  of  his  car  and  he  continued  to 
keep  his  car  in  motion,  then  he  was  liable.  That  is  not 
the  law.  To  hold  a  person  liable  for  what  he  could  have 
done,  or  known,  is  holding  him  to  a  too  high  degree  of 
responsibility.  He  can  only  be  held  liable 
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for  what  he 
would  have  done  or  known  by  the  exercise  of  due  care. 
Gehrig  v.  C.  &  A.  R.  R.  201  111.  App.  287-293. 

The  seventh  instruction  is  also  bad  because  of  the 


erroneous  use  of  the  word  "could"  as  already  pointed  out. 

The  ninth  instruction  lays  down  the  rule  to  be  that 
appellant  was  liable  if  they  believe  from  a  perponder- 
ance  of  the  evidence  "that  the  deceased  was  injured  as 
charged  in  one  or  more  counts  of  the  declaration."  This 
instruction  is  bad  because  it  leaves  it  to  the  jury  to  de- 
termine what  the  declaration  charges,  and  because  it 
directs  a  verdict  for  appellee  without  requiring  any 
proof  of  negligence  of  appellant. 

Others  errors  in  instructions  have  been  pointed  out 
but  enough  has  been  said  to  show  that  this  judgment 
must  be  reversed  and  a  discussion  of  all  these  errors 
would  unduly  extend  this  opinion.  The  judgment  is  re- 
versed and  the  cause  is  remanded  to  the  Circuit  Court 
for  another  trial. 

Reversed  and  Remanded. 
Page  5 


lafl 


■'**='*«*»*«»« 


Gen.  No.  6986.  OCTOBER  TERM  A/D.  1918.  Ag.  No.  47 

ELLA   LEEDY,   AppeWee, 

vs.      / 

DECj^jriip   RAILWAY  &/lIGHT   COMPANY, 
^^  corporation/Appellant. 

/  r^ 

Appeal   from  the  Circuit^  Court  of  Macon  County.  m    g^-^ 

GRAVES, P. J.      -■  2 14  I. A.  648 

This  is  an  action  on  the  case  for  personal  injuries. 
The  claim  of  appellee  is  that  on  the  clay  in  question  she 
was  desirous  of  taking  passage  on  a  car  of  appellant; 
that  she  was  waiting  at  a  place  in  a  street  in  Decatur 
where  the  cars  of  appellant  were  usually  stopped  to 
permit  passengers  to  alight  from  and  to  board  them; 
that  the  car  in  question  did  stop  and  that  a  number  of 
persons  did  board  it  and  appellee  attempted  to  board 
it.  and  that  while  she  was  so  attempting  to  so  board  it 
the  agents  and  servants  of  appellant  suddenly  started 
the  car  forward  and  appellee  was  thrown  to  the  street 
and  injured.  The  jury  found  the  issues  for  the  plaintiff 
and  assessed  her  damages  at  $1500.  The  judgment 
was  for  that  amount  against  appellant. 

Appellant  has  pointed  outi  in  his  argument  seven 
disputed  questions  of  fact  and  has  argued  them  to  con- 
siderable length.  They  are  as  follows  quoting  from  its 
brief: — 

"1.  Did  the  defendant's  servants  give  plaintiff  a 
reasonable  length  of  time  to  get  aboard  the  car  beforo 
the  car  was  again  started? 

2.  Did  the  plaintiff  give  notice  to  the  defendant's 
servants  that  she  intended  to  get  aboard  the  car  be- 
fore the  car  started,  or  was  she  in  a  place  where  de- 
fendant was  bound  to  take  notice  that  she  desired  to 
board  the  car? 

3.  Was  the  car  standing  still  or  in  motion  at  the 
time  the  plaintiff  attempted  to  get  aboard  the  same? 

4.  Was  the  defendant  guilty  of  suddenly  and 
violently  starting  the  car  forward  while  plaintiff  was 
boarding  same? 

5.  Was  the  defendant  guilty  of  the  negligence  al- 
leged in  any  one  or  more  of  tjhe  counts  in  the  declara- 
tion? 
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6.  Was  the  plaintiff  guilty  of  contributory  negli- 
gence in  attempting  to  get  aboard  the  car  without  giv- 
ing any  notice  to  the  servants  of  the  defendant  of  her 
intention  of  gettiing  aboard  the  car? 

7.  Was  the  plaintiff  guilty  of   contributory  negli- 


gence  in  attempting  to  get  aboard  the  car     when  the 
same  was  in  motion?" 

The  verdict  of  the  jury  finding  the  defendant  guilty 
is  a  determination  of  all  of  those  disputed  questions  in 
favor  of  appellee.  That  verdict  was  not  manifestly 
contrary  to  the  weight  of  the  evidence. 

There  certainly  was  evidence  in  the  record  from 
which,  taken  by  itself,  with  all  fair  inferences  to  be 
drawn  therefrom,  the  jury  could  without  doing  violence 
in  the  eyes  of  the  law,  have  found,  (1)  that  the  ser- 
vants of  the  defendants  did  not  give  appellee  a  rea- 
sonable length  of  time  to  board  the  car  before  it  was 
again  started:  (2)  that  appellee  gave  notice  to  the  ser- 
vants of  appellant  who  were  in  charge  of  the  car  in 
question  of  her  intention  to  board  it  before  it  started: 
(3)  that  the  car  was  standing  still  when  appellee  at- 
tempted to  board  it:  (4)  that  the  car  was  started  while 
appellee  was  boarding  the  same;  (5)  that  appellant  was 
guilty  of  negligence,  charged  in  tJhe  declaration,  that 
was  the  proximate  cause  of  the  injury:  (6)  that  appellee 
was  not  guilty  of  negligence,  of  any  kind  that  in  any 
way  contributed  to  her  injury.  That  being  true,  the 
court  properly  denied  tl"e  motion  of  appellant  to  per- 
emptorily instruct  the  jury  to  find  the  defendant  not 
guilty.  Libby,  McNeil  &  Libby  v.  Cook  222  111.  206; 
Devine  v.  Delano  272  111.  166.  Wilcox  v.  International 
Harvester  Co.  278  111.  465. 

Appellant  in  one  part  of  its  argument  criticises  in- 
structions 
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2  and  3  given  for  appellee,  but  in  another 
part  waiv-s  all  objection  to  them,  except  that  they  did 
not  go  further  and  state  that  the  degree  of  care  nec- 
essary to  be  used  by  appellant  must  be  such  as  is  con- 
sistent with  the  practical  operation  of  the  road.  Each 
of  these  instructions  was  complete  in  itself  without 
stating  the  limitations  on  the  degree  of  care  required 
of  a  common  carrier  of  passengers  suggested.  Besides 
that,  the  facts  in  this  case  eliminate  the  qualification 
suggested.  The  negligence  charged  in  this  case  is 
starting  the  car  while  a  passenger  was  in  the  acts  of 
boarding  it,  and  no  one  has  yet  been  heard  to  claim 
that  the  practical  operation  of  a  passenger  car  on  a 
railroad  will  justify  or  excuse  that  conduct. 

Appellant's  fifth  instruction  as  asked  contained  the 


following  final  clause: — 

"The  defendant  is  only  required  to  stop  the  car  a 
reasonable  length  of  time  to  afford  passengers  in  the 
exercise  of  reasonable  care,  a  reasonable  opportunity 
to  get  on  and  off  a  street  car." 

I     The  court  modified  the  instruction  by  striking  out 

the   clause  quoted.    As   already  suggested,  it  was  not 

an  issue  in  this  case  whether  the  practical  operation  of 

the  road  or  car  required  the  servants  of  appellant  to 

start  the  care  when  appellee  was  boarding  it  and  no 

exigency  in  regard  to  the  practical     operation    of  any 

road  would  excuse  so  starting  it.     There  was,  therefore, 

no  issue  in  this  case  thati  would  warrant    the  giving  of 

the  instruction  as  presented. 

It  is  lastly  insisted  that  it  was  improper  to  permit 
the  statement  made  by  the  conductor  at  the  time  to 
the  effect  that  the  brake  or  the   bell  "or  something" 
did  not  work.     It  was  not  proper  evidence, 
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but  could 
have  done  no  harm  because  no  recovery  is  sought  on 
the  basis  that  the  injury  resulted  from  the  failure  of 
the  servants  of  appellant  to  give  a  warning  of  its  ap- 
proach or  for  failure  to  stop  the  car  in  time  as  would 
have  been  true  if  appellee  had  been  run  down  by  the 
car.  There  is  no  reversible  error  in  the  record  and  the 
judgment  is  affirmed. 

Judgmeni  affirmed. 
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Gen.  No.  6990.  OCTOBER  TffilM  A.  D.  1918  Ag.  No.  50 
\  PURL  NELSON,  Appellant, 


\ 


ISAM  RIEpLE,  Appellee 
Appeal  from  the  CirjjQit  Court  of  p^Wj^  C^nt: 
GRAVES.  P.  J. 


in. A.  649 


Appellant  sued  appellee  before     a  justice     of  the 

peace  on  the  following  account: — 

Debits. 

107  days     at  $1.04    $111.28 

Husking  1104  bushels  corn  at  3^   cents 38.64 

One-half  day  shocking  oats,  double   time   1.04 

Watermelon    .35 

Tickets   to    Heyworth   Fair    75 

Pork   Chops 50 

Total    $152.56 

Credits. 

Cash    $  5.00 

Tickets   to   County  Fair   1.00 

Shoeing  horse 2.00 

Oats  for  horse    4.80 

Total   $  12.80 

Balance  due  appellant    $139.76 

This  case  was  tried  in  the  Circuit  Court  on  appeal 
from  the  justice  of  the  peace.  Judgme_nt  was  entered 
against  the  plaintiff  for  costs. 

Appellee  claims  the  price  for  husking  corn  was 
three  cents  instead  of  3^  cents  per  bushel  making  the 
bill  for  husking  corn  $5.52  less  than  claimed  by  appell- 
ant, leaving  a  total  of  debits  of  $147.04.  He  claims 
credits  as  follows: — 

Cash    $9.00 

Check 5.00 

Cash    1.00 

Ticket   to  Co.   Fair    1.00 

Horseshoeing 2.00 

Oats 4.80 

A   total    of.. $22.80 

^ell'ee  also  claims  he  made  appellant  a  tender  of 
$131.60  before'  the  suit  was  commenced.  The  jury 
found  the  issues  for  the  defejidant  and  the  court  en- 
tered a  judgment  against  appellant  for  costs.  If  ap- 
pellee's contentions  are  correct  appellant  was  tendered 
over  seven  dollars  more  than  he  was  entitled  to  re- 
ceive.    If  appellant  is 
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correct  in  his  contentions 
then  appellee  owed  him  $8.16  more  than  the  amount 
of  the  claimed  tender. 


i'C  .' 


■  tnoa  Rift  ( 
jduoms  9fi 


1 


Whether  the  price  for  husking  com  was  3  or  3i 
cents  per  bushel;  whether  appellee  is  entitled  to  the 
credits  he  claims  and  whether  appellee  made  the  ten- 
der as  claimed  are  all  questions  of  fact  that  have  been 
settled  by  the  jury  in  favor  of  appellee.  This  whole 
case  turns  on  the  question  of  veracity.  It  was  the  pro- 
vince of  t^e  jury  to  weigh  the  evidence  and  judge  of  the 
credibility  of  the  witnesses  and  give  credence  to  those 
they  believed  worthvof  it.  This  they  have  done,  and 
we  see  no  reason  for  disturbing  their  findings. 

The  jury  was  properly  instructed  as  to  what  con- 
stituted a  tender  as  well  as  to  the  other  issues  in  the 
case  and  their  verdict  amounts  to  a  finding  that  a  ten- 
der was  made  by  appellee  to  appellant  before  any 
costs  were  made  and  before  suit  was  begun  of  at  least 
as  much  as  was  due  him,  and  he  refused  it  apparently 
because  he  believed  there  was  $8.16  more  money  due 
him.     That  issue  also  the  jury  have  found  against  him. 

There  is  no  reversible  error  in  this  record.  The 
judgment  of  the  Circuit  Court  is  affirmed. 

Judgment   Affirmed. 
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ELDREDGE  J. 


Gen.  No.  6886.      APRIL  'DERM  A.  D.  1918.  Ag.  No.  6. 
\     THOMAS  H.  BARlp:S,   Et  Al,.   Appellants. 

A.  C.  STEENBl^RG,  Et  Al,  Appellees. 
Appeal!  from  Cijrcuit   Court   Fulton  County.  ,  oL^ 

i^l4I.A.  649 

Thomas  H.  Barnes  and  John  Prickett,  appellants^ 
filed  their  bill  against  A.  C.  Steenburg  and  W.  Scott 
Edwards,  appellees,  to  recover  certain  moneys  which 
they  were  compelled  to  pay  as  sureties  on  the  guardian 
bonds  of  said  Edwards. 

W.  Scott  Edwards  was  appointed  guardian  of  Roy 
Winget  and  Maud  Winget  February  28,  1907,  by  the 
County  Court  of  Ful/ton  County.  He  qualified  by  ex- 
ecuting a  bond  in  the  sum  of  $6,000.00.  On  April  9, 
1907,  he  was  appointed  guardian  of  Effie  Winget  and 
executed  a  bond  for  the  principal  sum  of  $2,000.00  with 
Thomas  H.  Barnes,  appellant,  and  W.  T.  Rucker  as 
sureties.  The  Winget  children  were  the  minor  heirs  of 
Walter  Winget,  deceased. 

On  April  15,  1907,  said  Edwards  as  such  guardian, 
filed  a  petition  for  leave  to  sell  certain  real  estate  owned 
by  said  minors  and  a  decree  was  entered  authorizing 
such  sale  upon  his  executing  a  bond,  pursuant  to  the 
statute  in  the  sum  of  $15,000.00  Such  a  bond  was  ex- 
ecuted by  Edwards  witih  Prickett  and  Barnes,  appell-  ^• 
ants,  and  Rucker,  as  sureties. 
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The  real  estate  was  sold 
February  19,  1910  for  the  sum  of  $9,270.00.  Each  of 
said  minors  was  entitled  to  one-third  of  this  amount. 
The  money  received  from  the  sale  of  said  real  estate 
was  deposited  by  Edwards  with  the  banking  house  of 
A.  C.  Steenburg  &  Company,  a  co-partnership,  com- 
prising as  its  members,  A.  C.  Steenburg,  appellee,  Alice 
W.  Steenburg,  Lloyd  J.  Marsh,  Samuel  Jack  and  Clyde 
Steenburg.  $1,000.00  was  paid  to  Edwards  on  the  day 
of  sale  and  the  balance  was  paid  February  21,  1910. 
All  this  money  was  deposited  by  Edwards  to  his  own 
personal  account  and  not  as  guardian  and  for  the  bal- 
ance of  the  purchase  price,  $8,270.00,  he  received  from 
the  bank  five  certificates  of  deposit  payable  to  himself 
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personally  and  not  as  guardian. 

On  May  23,  1910,  A.  C.  Steenburg  owned  eighty 
acres  of  land  and  he  and  Jack,  as  tenants  in  common, 
each  owned  an  undivided  one^haJf  in  400  acres  of  land, 
all  of  which  was  situated  in  the  statle  of  Wisconsin. 
On  this  date,  Edwards  entered  into  a  contract  with 
Steenburg  and  Jack  for  the  purchase  of  said  land  for 
the  consideration  of  $11,040.00.  He  paid  to  Steenburg 
$1,000.00  when  the  contract  was  signed  and  the  balance 
was  to  be  paid  upon  the  receipt  of  an  abstract  showing 
good,  merchantable  title  thereto.  On  August  27,  1910, 
the  purchase  was  completed  and  Edwards  paid  the  bal- 
ance due  by  delivering  to  Steenburg  two  of  said  certi- 
ficates of  deposit  amounting  to  $4,270.00  and  a  check 
for 
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$250.00.  For  the  balance  of  the  purchase  price, 
Edwards  executed  a  note  payable  tlo  Steenburg  and 
Jack  and  secured  by  a  mortgage  on  the  purchased  pre- 
mises. There  is  no  dispute  in  the  record  that  all  the 
money  paid  by  Edwards  to  Steenburg  for  the  purchase 
of  the  Wisconsin  land  was  paid  out  of  the  funds  held 
by  Edwards  asi  guardian  of  said  minors  and  that  Steen- 
burg was  fully  aware  of  this  fact.  There  is  no  conten- 
tion tihat  Jack  entered  into  any  of  the  negotiations 
with  Edwards  for  the  purchase  of  the  land  or  had  any 
knowledge  that  it  was  being  paid  for  by  funds  belong- 
ing to  the  guardianship  estate. 

Roy  Winget  and  Maud  Winget  became  of  age  in 
1911,  and  there  was  due  to  Maud  Winget  at  that  time 
from  Edwards  as  guardian  the  sum  of  $3,718.27,  and 
to  Roy  Winget  the  sum  of  $151.59.  In  order  to  settle 
with  these  wards,  Edwards  procured  a  loan  from  Steen- 
burg for.  the  sum  of  $4,000.00.  It  is  conceeded  that 
Edwards  out  of  this  loan  paid  to  Maud  Winget  $3,718.27. 

Effiie  Winget  became  of  age  June  30,  1913,  and 
made  a  demand  upon  Edwards  to  make  settlement  and 
pay  the  amount  due  her  out  of  the  guardianship  funds. 
The  amount  due  her  from  Edwards  as  guardian  was 
$4,670.11.  Edwards  failed  tio  pay  said  amount  and  suit 
was  brought  upon  the  original  $2,000.00  bond  executed 
by  Edwards,  Barnes  and  Rucker,  and  another  suit  was 
brought  upon  the  $15,000.00  bond  executed  by  Ed- 
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wards,  Barnes,  Prickett  and  Ruoker.  Judgment  was 
procured  on  the  $2,000.00  bond  for  the  sum  of  $1,938.70 
and  on  the  $15,000.00  bond  for  $2,906.53.  When  these 
suits  were  brought,  Rucker  had  become  a  non-resident 
and  no  service  was  had  upon  him  when  the  judgments 
were  rendered,  and  while  the  judgments  appear  to  have 
been  rendered  against  him  jointly  with  the  others,  there 
was  no  valid  judgment  against  him.  Barnes  P9id  $1,- 
959.99  in  satisfaction  of  the  judgment  on  the  $2,000.00 
bond  and  Barnes  and  Prickett  jointly  paid  $2,935.04  in 
satisfaction  of  the  judgment  on  the  $15,000.00  bond. 

By  virtue  of  the  payments  of  said  judgments,  Bar- 
nes and  Prickett  became  subrogated  tio  all  the  rights 
and  equities  which  the  said  Effie  Winget  had  against 
Edwards  and  Steenburg  with  reference  to  the  trust 
funds  hel|d  by  Edwards  as  guardian  of  said  Effie  Win- 
get.  Rice  vs  Rice,  108  111.  199;  Robinson  vs  Roos,  138 
III.  550;  Lochinmeyer  vs  Fogarty,  112  111.  572.  Steen- 
burg came  into  possession  of  the  trust  funds  with  full 
knowledge  of  the  trust  impressed  thereon  and  having 
such  notice  became  himself  a  trustee.  First  Natl. 
Bank  vs  Leech,  207  111.  215;  Supreme  Lodge  K.  of  P.  vs 
Hinsey,  241  111.  384;  Norton  vs  Hixon.  25  111.  439;  Jack- 
son vs  Norris,  72  111.  367;  School  Trustees  vs  Kirwin,  25 
111.  62;  Moore  vs  Taylor,  251  111.  468;  Wood 
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house  vs 
Crandall,  197  111.  104. 

The  decree  finds  that  the  loan  made  by  Steenburg 
to  Edwards  on  January  9,  1911,  which  was  used  by  the 
latter  in  settling  with  Roy  and  Maud  Winget  constitut- 
ed a  repa^yment  of  that  amount  by  Steenburg  leaving 
a  balance  of  the  trust  funds  still  in  his  hands  of  $1,520.- 
00  and  that  said  amount  with  57c  interest  thereon  from 
said  date  be  paid  to  appellants.  It  is  contended  by  ap- 
pellants that  the  evidence  shows  that  the  loan  of  $4,- 
000.00  to  Edwards  was  not  made  by  Steenburg  person- 
ally, but  by  the  banking  firm  of  A.  C.  Steenburg  and 
Company.  The  only  evidence  on  this  question  is  the 
testimony  of  Edwards  and  Steenburg.  The  former 
testified  that  the  money  was  toaned  to  him  by  the  bank- 
ing firm,  while  Steenburg  testified  that  the  loan  was  a 
personal  one  from  him  to  Edwards.  The  burden  of 
proof  on  this  question  was  upon  appellants,  and  upon 


such  a  state  of  the  proofs,  this  finding  of  facts  by  the 
Master  and  Chancellor  will  not  be  disturbed. 

Numerous  cross  errors  have  been  assigned  by  the 
appellees.  It  is  urged  that  the  bill  is  insufficient  be- 
cause Rucker  was  not  made  a  party  complainant. 
While  he  was  a  surety  on  these  bonds,  he  was  never 
served  with  process  and  no  valid  judgment  was  render- 
ed againsti  him.  He  paid  no  part  of  the  judgments  and 
had  no  right  of  Subrogation. 
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He  had  no  interest  whatever  in  the 
subject  matter  of  the  suit.  It  is  also  claimed  that  the 
bill  is  defective  because  Jack  was  not  made  a  party  de- 
fendant. While  he  had  received  part  of  the  purchase 
price  on  the  sale  of  the  Wisconsin  lands,  Uhere  is  no 
evidence  to  show  that  he  had  any  knowledge  that  Ed- 
wards was  paying  for  them  out  of  the  funds  held  by 
him  as  guardian.  All  the  negotiations  for  the  sale  of 
this  land  were  had  between  Edwards  and  Steenburg, 
and  Edwards  had  no  knowledge  that  Jack  had  any  in- 
terest in  the  lands  until  Steenburg  presented  him  with 
the  contract  of  sale  for  him  to  execute.  The  liability 
of  Steenburg  grows  out  of  the  fraud  of  knowingly  re- 
ceiving misappropriated  trust  funds  and  is  based  upon 
the  commission  of  a  tort  and  not  upon  a  contract. 
Cooley  on  Torts,  2nd  Ed.  612-614.  The  injured  party 
may  sue  one  or  more  of  several  joint  tort-feasors. 
Tandrup  vs  Sampsell,  234  111.  526.  Jack  was  not  a  nec- 
essary party  defendant. 

What  has  been  said  disposes  of  the  other  errors 
and  cross  errors  assigned^  and  the  decree  is  affirmed. 
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Gen.  No.  6896.  APRIL  TERM,  L  D.  1918.  Ag.  No.  46 

Fred  W.  Potter,   Insuranc^  Superintendent  of 
the  State  of  Illinois,  I 

vs.   I  .! 

Northern  Life    Insumnce   Company, 

f 
Emma  J.  Tice.i Appellant, 


Sangamon  Loan  &   Trus^     Company,  Receiver, 
f 
\  App^lee. 

Appeal  from  ©ircuit^ourt  Sangamon  County 

ELDREDGE  J.  '        '  '^ 

Fred.  W.  Potter,  Insurance,  Superintendent  of  the 
State  of  Illinois  filed  a  bill  December  20,  1911,  against 
the  Northern  Life  Insurance  Company  of  Illinois  for 
an  injunction  to  restrain  said  company  from  further 
doing  business  and  for  a  receiver  thereof.  The  San- 
gamon Loan  &  Trust  Company  of  Illinois  was  ap- 
pointed receiver.  An  order  was  entered  that  all 
claim.s  against  the  receiver  should  be  filed  by  intej-ven- 
ing  peti^on.  Proofs  of  death  of  Frank  B.  Tice,  who 
had  been  insured  by  said  insurance  company,  were  filed 
with  the  receiver  September  19,  1912  by  Emma  J.  Tice, 
appellant,  the  beneficiary  named  in  the  policy,  and  she 
also  filed  her  intervening  petition  Jan.  7,  1913.  In  her  in- 
tervening petition,  it  is  alleged  in  substance  that  the 
insurance  company  had  issued  its  policy  of  insurance  on 
the 

Page  1 
life  of  Frank  B.  Tice,  February  23,  1910,  for  $10,- 
000.00;  that  said  Tice  died  October  6,  1911  and  that  the 
policy  was  in  full  force  and  effect  at  that  time;  that  she 
was  the  beneficiary  named  in  said  policy  and  intdtled 
to  the  insurance  and  asked  that  said  receiver  be  dir- 
ected to  pay  her  claim.  In  the  answer  of  the  receiver 
it  is  admitted  that  the  policy  was  issued  but  it  is  denied 
that  it  was  in  full  force  and  effect  at  the  time  of  the 
death  of  the  insured  and  it  is  averred  therein  that  long 
prior  to  the  death  of  the  insured,  the  policy  had  lapsed 
and  had  been  cancelled  by  the  company. 

The  Court  referred  the  cause  to  a  special  Master 
in  Chancery  to  take  proofs  and  report   the  same  with 
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his  conclusions  to  the  court. 

The  findings  of  the  Master  in  Chancery  so  far  as 
material  are  as  follows: 

"The  Northern  Life  Insurance  Company,  on  to-wit, 
February  23,  1910,  issued  its  policy  of  insurance  on  the 
life  of  one  Frank  B.  Tice,  of  Polo,  Illinois,  for  $10,000.- 
00,  in  which  policy  Emma  J.  Tice,  mother  of  the  insur- 
ed, intervening  petitioner  herein,  was  named  as  bene- 
ficiary. The  insured  gave  his  note  of  said  date  to  one 
Daniel  J.  Holmes,  the  local  agent  of  said  company,  in 
the  sum  of  $273.10,  in  payment  of  the  first  year's  pre- 
mium. Later  in  the  same  year  he  also  gave  the  com- 
pany his  note  for  said  premium.  This  second  note, 
however,  was  returned  by  the  company  to  Holmes 
and  by  him  to  the   insured.     Repeated     efforts     were 
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made  both  by  the  company  and  Holmes  to  collect  the 
first  note,  both  before  and  afl^er  March  23,  1911.  At 
the  time  of  his  death  the  insured  had  paid  only  $45.00 
to  Holmes,  in  installments,  some  before  and  some  after 
March  23,  1911,  which  payments  were  credited  by  Hol- 
mes on  the  first  note.  After  his  death  his  beneficiary 
paid  the  balance  due  on  said  note  to  Holmes,  who  sent 
his  check  for  the  amount  to  the  company.  The  com- 
pany refused  to  accept  the  check  and  returned  the 
same. 

Sometime  after  April  9,  1911,  the  insured  made  and 
delivered  to  Holmes  a  second  note  under  date  of  Feb- 
ruary 23,  1911,  for  $273.10,  payable  to  the  order  of 
said  Holmes,  due  one  year  after  date,  upon  which  note 
nothing  was  ever  paid.  It  is  not  clear  whether  this 
second  note  was  a  renewal  of  the  first  note  or  a  note 
for  the  second  year's  premium.  It  seems  most  prob- 
able that  Holmes  and  the  insured  intended  it  as  a  note 
for  the  second  year's  premium.  The  company,  how- 
ever, did  not  authorize  the  taking  of  such  note  and  had 
no  knowledge  of  it  until  after  the  death  of  the  insured. 

The  policy  of  insurance     when  issued  was  sent  to 

the  agent.  Holmes,  and  by  him  delivered  to  some  bank 

or  banker  at  Polo,  Illinois,  whether  for  the  insured  or 

the  company  is  not  clear.     It  does     appear,     however, 

that  Holmes  at  all  time  had  control  of  it.     That  during 

August,  1910,  he  took  the  position  that  the  policy  had 

never  been  delivered 
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and  returned  the  same  to  the 
company  for  cancellation.  The  policy  was  kept  in  force 
by  the  company  for  one  year  and  thirty  days  or  until 
March  23,  1911,  upon  which  date  it  was  treated  as  hav- 
ing lapsed  because  of  failure  to  pay  the  second  year's 
premium  and  was  cancelled.  At  the  time  Holmes 
took  the  note  which  intervenor  claims  Wcis  for  the 
second  year's  premium,  the  policy  had  been  returned 
to  the  company  and  properly  cancelled.  No  applica- 
tion for  reinstatement  was  ever  made  afterwards,  no 
evidence  of  insurability  was  ever  offered,  no  new  pohcy 
ever  issued,  and  there  was  no  insurance  in  force  at  the 
time  of  the  taking  of  said  note.  Holmes  knew  this 
was  the  situation,  as  evidenced  by  all  of  his  correspon- 
dence with  the  company.  It  appears  that  he  hoped  to 
get  the  notes  paid  up  and  then  get  the  insured  rein- 
stated. He  took  a  number  of  personal  notes  from  the 
insured,  enough,  apparently,  to  cover  both  years'  pre- 
miums, was  charging  the  insured  an  extra  rate  of  in- 
terest and  promised  to  take  care  of  him  if  said  notes 
were  paid  up.  For  this  purpose  he  was  the  agent  of 
the  insured  and  not  of  the  company.  The  statement 
of  the  company  to  Holmes,  under  date  of  June  13,  1911, 
"We  will  leave  the  matter  entirely  in  your  hands,'  was 
a  response  to  a  letter  from  Holmes  to  the  company  un- 
der date  of  June  11,  1911,  in  which  he  siaid,  'If  you  will 
allow  me  to  handle  this  matter  ^^ithout  interference, 
1  think  I  can  collect  the  entire  note  (Meaning  note  for 
first  years' 
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premium  during  which  time  the  insur- 
ance was  in  force)  and  reinstate  Mr.  Tice  and  induce 
him  to  keep  up  his  policy.'  This  gave  Holmes  authori- 
ty to  handle  the  matter  as  he  thought  best,  but  only 
within  the  law  and  the  rules  of  the  company,  which  re- 
quired payment  of  premiums  due,  evidence  of  insur- 
abihty,  reinstatement  and  the  issuance  of  a  new  policy, 
before  the  insurance  would  again  be  in  force.  It  was 
apparently  the  intention  of  Holmes  to  get  the  notes 
made  to  him,  by  the  insured,  paid  up  on  the  install- 
ment plan  and  then  have  him  reinstated  under  the 
rules  of  the  company.  He  had  no  authority  to  waive 
these  requirments.  Frank  B.  Tice,  the  insured,  died 
by  drowning  during  the  month  of  October,  1911,  after 


his  policy  had  lapsed  and  been  cancelled,  without  hav- 
ing been  reinstated  and  without  having  paid  anything 
on  any  of  said  notes  to  Holmes  except  the  sum  of  $45.- 
00  on  the  first  premium  note,  for  which  sum  he  had 
one  year^  and  thirty  days'  insurance. 

The  master  finds  by  reason  of  the  facts  aforesaid 
that  the  intervening  petition  of  Emma  J.  Tice  should 
be  dismissed  for  want  of  equity  and  recommends  an 
order  in  accordance  with   this  finding." 

Numerous  objections  were  filed  by  appellant  to  this 
report  which  were  renewed  as  exceptions  in  the  Cir- 
cuit Court.  The  Court  overruled  the  exceptions  and 
dismissed  the  petition  of  appellant  for  want  of  equity. 
The  proofs  fully  sustain  the  findings  and  conclusions  of 
the  Master  and  the  Court  and  the  decree  is  affirmed. 
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Gen.  No.  6904.       APRIL  TERIV^A.  D.  1918.     Ag.  No.  52. 

CHARLESTON   STAT^BANK,   Appellee, 

\ 

\SAAC  B.  CH^IG,  Appellant. 

Appeal   from  Circfiit  Court  Coles   County. 

ELDREDGE,  J.       ^ 


In  May,  1906,  appellant  and  appellee  entered  into 
the  following  contract: 

"Witnesseth:  that  whereas  said  party  of  the  first 
part  is  the  owner  of  a  certain  judgment  rendered  in 
the  Coles  Circuit  Court  in  favor  of  B.  E.  Brooks  against 
C.  W.  Hahl  on  which  there  is  now  due  the  sum  of  Three 
Thousand  Dollars    ($3000.00),  and 

"Whereas  the  said  party  of  the  second  part  is  the 
owner  of  a  certain  judgment^  dated  July  25,  1900,  for 
the  sum  of  Nine  Hundred  Ninety  Dollars  ($900.00) 
against  said  B.  E.  Brooks,  and  whereas  one  C.  W.  Hahl 
of  the  State  of  Texas  claims  to  be  the  owner  of  a  tract 
of  land  situated  in  Harris  County  in  the  State  of  Texas, 
described  as  follows,  to-wit:     (Description  of  property.) 

"And  whereas  various  lawsuitls  are  now  pending 
in  relation,  to  the  title  of  said  land  and  the  right  of  the 
party  of  the  second  part  to  a  portion  of  the  judgment 
in  the  case  of  Brooks 
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against  Hahl  and  being  desirous 
of  settling  said  matters  said  Craig  is  about  to  enter  into 
an  agreement  with  said  Hahl  to  pay  said  Hahl  the  sum 
of  Three  Thousand  Dollars  ($3000.00)  and  to  satisfy 
said  judgment  against  the  said  Hahl,  also  to  pay  said 
B.  E.  Brooks  the  sum  of  One  Thousand  Dollars  ($1000.- 
00)  for  his  interest  in  said  land. 

"Now  therefore  the  said  party  of  tJhe  first  part  for 
and  in  consideration  of  the  agreements  of  the  second 
party  hereinafter  contained  and  set  forth  to  be  done 
and  performed,  does  hereby  agree  and  contract  to  ex- 
ecute a  note  for  the  sum  of  Four  Thousand  Dollars 
($4000.00)  to  said  party  of  the  second  part,  due  in  one 
year  with  7  per  cent  interest,  together  with  a  mortgage 
upon  the  land  herein  described,  and  to  undertake  the 
sale  of  said  land  on  the  best  terms  that  he  can  get,  and 
out  of  the  proceeds  of  said  land  first  pay  to  said  party 
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of  the  first  part  the  sum  of  Four  Thousand  Dollars 
($4000.00)  so  advanced,  together  with  seven  per  cent 
interest  thereon,  and  any  amount  received  in  excess  of 
said  Four  Thousand  Dollars  ($4000.00)  and  interest  at 
the  time  of  the  sale  to  be  divided  between  the  party 
of  the  first  part  and  the  party  of  the  second  part  as 
follows:  Said  party  of  the  first  part  shall  receive  75 
per  cent  (75  pet.)  and  the  party  of  the  second  part 
shall  receive  twenty-five  (25  pet.)  per  cent  thereof  with 
interest  thereon  at  the  rate  of  7  per  cent  from  the  date 
of  this 
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contract  and  until  said  party  of  second  part 
shall  receive  the  sum  of  One  Thousand  Dollars  ($1000.- 
00)  and  interest  from  the  date  of  this  contract  then 
the  sum  of  Two  Hundred  Dollars  ($200.00)  shall  be 
paid  B.  E.  Brooks  with  seven  per  cent  interest  from 
the  date  of  this  contract,  then  said  amount  shall  be 
divided  on  the  basis  of  75  per  cent  and  25  per  cent  as 
above  until  party  of  the  second  part  shall  receive  the 

sum  of    Dollars,  tlhen  all  claim   and 

demand  of  the  party  of  the  second  part  shall  cease  and 
said  party  of  the  first  part  shall  have  all  the  proceeds 
of  said  land  over  and  above  said  amounts,  and  said 
party  of  the  second  part  for  and  in  consideration  of 
the  undertaking  and  agreement  on  the  part  of  the 
party  of  the  first  parti  herein  above  stipulated  and 
agreed,  a<:rees  to  loan  thp.  said  party  of  the  first  part 
the  sum  of  Four  Thousand  Dollars  ($4000.00)  due  in 
one  year  with  seven  per  cent  interest,  and  further 
agrees  that  in  case  said  land  is  not  sold  in  that  time  to 
renew  said  note  for  a  like  period,  and  further  agrees 
that  in  case  said  land  is  sold  at  any  time  prior  to  the 
maturity  of  said  note  that  it  may  be  paid  and  the  in- 
terest shall  cease,  and  further  agrees  to  release  all 
claims  against  B.  E.  Brooks  and  satisfy  the  same  on  the 
records  of  Coles  County,  and  to  dismiss  a  certain  suit 
in  chancery  now  pending  against  said  B.  E.  Brooks  at 
its  costs. 
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"This  agreement  is  made  conditional  upon  the  said 

Craig  being  able  to  procure  from  the  said  Hahl  a  fee 

simple  title  to  the  land  herein  described,  free  and  clear 

of  all   encumbrances,  and   ^n  case  that  said  Craig  shall 


not  be  able  to  do  that,  then  this  contract  is  to  be  null 
and  void  and  of  no  effect." 

Appellee  filed  its  bill  in  chancery  in  which  it  is ' 
averred  that  on  November  12,  1906,  appellant  sold  200 
acresi  of  the  land  in  question  to  one  George  W.  Hogue 
for  $5,175.00  and  afterwards  sold  the  balance  for  $8,- 
000.00  and  took  notes  for  part  of  the  purchase  money; 
that  appellant  has  refused  to  account,  under  said  con- 
tract with  appellee,  and  prays  that  he  may  be  decreed 
to  account  for  the  moneys  received  from  the  sale  of 
said  land  and  to  pay  whatever  is  found  due  appellant 
under  said  agreement  and  for  general  equitable  relief. 
It  is  first  contended  by  appellant  that  a  court  of 
equity  is  with  jurisdiction  for  the  reason  that  the  con- 
tract does  not  create  a  trusteeship  in  appellant  and 
that,  if  he  owes  anything  to  appellee,  it  is  in  the  nature 
of  a  simple  debt.  We  agree  with  appellant  that  the 
title  to  the  lands  purchased  vested  in  him.  He  pur- 
chased the  lands  with  his  own  money  borrowed  from 
appellee  to  secure  which  he  gave  his  notes  and  a  mort- 
gage and  has  paid  to  appellee  his  obhgation.     Appellee, 
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however,  had  an  interest  in  a  share  of  the  profits,  and 
the  parties  to  the  contract  in  regard  thereto  stood  in 
the  relation  of  partners.  Smith  vs  Gear,  59  111.  381; 
Morrill  vs  Colehour,  82  111.  618;  Roby  vs  Colehour,  135 
111.  300;  MacDonald  vs  Dexter,  234  111.  517.  Equity  al- 
ways has  jurisdiction  to  order  an  accounting  between 
partners. 

The  order  of  reference  to  the  Master  in  Chancery 
directed  him  to  take  and  report  proofs  only.  He 
made  no'  findings  of  either  lav/  or  fact.  The  Chancellor 
heard  the  cause  upon  the  reported  proofs.  The  Mas- 
ter, who  heard  and  saw  the  witnesses  did  not  pass  up- 
on their  credibility  and  made  no  findings  of  fact.  The 
Chancellor  neither  heard  nor  saw  the  witnesses  and 
could  not  pass  upon  their  credibility.  In  this  court,  we 
have  nothing  to  guide  us  on  this  question.  The  trans- 
actions between  the  parties  involve  numerous  items  ex- 
tending over  several  years.  The  principle  contention 
between  the  parties  was  as  to  the  true  amount  receiv- 
ed by  appellant  from  the  sale  of  a  portion  of  the  prem- 
ises and  this  involved  the  execution  and  payment  of 
numerous  notes.     The  universal   rule  in  chancery  pract- 


ice  is  that  the  Chancellor  shall  first  determine  whether 
there  is  a  right  to  an  accounting  from  the  evidence  ad- 
duced before  him  for  that  purpose.  If  the  right  to  an 
accounting  is  established,  an  interlocutory  decree  should 
be  entered  to  that  effect  and  the  matter  referred  to 
the  Master  to  state  the 
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account.  Barnes  vs  Barnes, 
282  111.  593.  In  the  case  cited,  it  was  held  that  the 
duties  of  the  court,  the  public  interest  and  the  rights 
of  litigants  forbid  the  examination  by  the  court  of  in- 
tricate accounts.  Especially  would  this  be  true  where 
neither  the  Master  nor  the  Chancellor  had  an  oppor- 
tunity of  passing  upon  the  credibility  of  the  witnesses. 
Such  an  account  cannot  be  stated  by  the  Court  even 
by  agreement  of  the  parties.  Barnes  vs  Barnes,  supra, 
and  cases  cited  therein. 

The  decree  is  reversed  and  the  cause  remanded 
with  directions  to  proceed  in  conformity .  with  this 
opinion. 
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Gen.  No.  6940.  OCTOBER  TERI^.  D.  1918.  Ag.  No.  13 

'.    The  People  of  the  Sfete  of  Illinois. 
\  Defendant  m  Error, 

Walter  Haxton,/ Plaintiff  in  Error. 
Writ  of  Error  to  Oiunty  Court  Morgan  County. 
ELDREDGE  J. 

Plaintiff  in  error  was  convicted  under  an  informa- 
tion charging  him  with  selling  intoxicating  liquor  in 
anti-saloon  territory  filed  by  the  State's  Attorney  of 
Morgan  County.  The  information  is  not  sworn  to.  A 
motion  to  quash  the  information  was  made  and  over- 
ruled. For  the  reason  that  the  information  was  not 
sworn  to,  the  motion  to  quash  the  same  should  have 
been  sustained.     People  vs  Clark,  280  IlL  160. 

The  judgment  of  the  County  Court  is  reversed. 


nirr'rrrr.T: 


fii    I 

1o     ^smolJA  8'9i«18  sdl  yd  bain  v^iolrnaj  not. 
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Gen.  No.  6946.  OCTOBER  TERM  A.  D.  1918  Ag,-^.  16. 
Estate  of  POLLY  DUNHAM,  Ap^etfee, 

Estate  of  ABRAHAM  STEPHENS,  Appellant 

Appeal    from  Circuit  Court,   McLean  County. 

ELDREDGE  J. 

This  case  is  now  before  us  for  the  third  time.    The 
two  prior  opinions  of  this  Courti,  to  which  references  is 
.  hereby  made,  contain  statements  of  all  the   facts  and 

/  -i  j        /"^        issues  involved.     Dunham  vs  Estate  of  Abraham  Steph- 
1  /  ens,  190  111.  App.  5^4;  Dunham  vs  Estate  of  Abraham 

Stephens,  205  111.  App.  27.  On  the  last  appeal,  the  de- 
cree was  reversed  and  cause  remanded  with  directions 
and  the  trail  court  entered  a  decree  in  conformity  with 
the  mandate  of  this  court.  The  former  decisions  are 
res  ad  judicaia  in  this  court  of  all  questions  involved 
and  the  decree  of  the  Circuit  Court  is  therefore  con- 
firmed. 
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Gen.  No.  6953.  OCTOBER  TERM,  A,  D.  1918.  Ag.  No.  22 

MURRAY  BROS.  &  WARD  LAND  COMPANY, 
Appyellanti, 


MARY  E.  WOODROW,  Appellee: 
Appeal  from  Circuit  Court,  Coles  County. 
ELDREDGE  J. 

This  is,  apparantly,  an  appeal  from  the  judgment 
of  the  Circuit  Court  of  Coles  County  rendered  in  favor 
of  appellee,  after  the  Court  had  sustained  appellee's 
demurrer  to  the  replications  to  the  sixth,  ninth  and 
tenth  additional  pleas  and  appellant  had  abided  by  its 
replications. 

The  record  in  this  case  consists  of,  first,  a  placita 
and  then  what  purports  to  be  copies  of  all  the  Court 
files  in  the  case.  These  are  followed  by  a  placita  for 
the  October  Term,  1916,  after  which  appears  what  is 
apparently  a  copy  of  the  minutes  on  the  Clerk's  dock- 
et. A  placita  for  the  January  Term,  1917,  follows  with 
a  series  of  court  orders  after  which  appears  a  placita 
for  the  January  Term,  1918,  another  series  of  court 
orders  and  an  appeal  bond  and  finally  the  certificate  of 
the  clerk  that  the  foregoing  is  a  true,  perfect  and  com- 
plete copy  of  the  record  in  the  case.  There  is  nothing 
in  the  record  to  show  that  any  suit  was,  in  fact,  ever 
instituted  in  said  court  or  that 
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any  declaration,  sum- 
mons, pleas,  replications  or  demurrer  were  ever  filed 
in  said  cause.  There  is  nothing  in  the  record  from 
which  we  can  determine  whether  lihe  judgment  of  the 
court  was  right  or  wrong  and,  for  this  reason,  it  must 
be  affirmed. 
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Gen.  No.  6959.  OCTOBER  TERM  A.  D.  1918.  Ag.  No.  25 
W.  T.  DODSWORTH,  Appellee, 


-  iytvycLo'i^ 


J.  C.  HEN'MTROON,  Appellant. 
Appeal  from  Circuit  Court  Morgan  County 
ELDREDGE,  J. 


214  I.A.  65o 
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This  is  an  appeal  from  a  judgment  in  favor  of  ap- 
pellee rendered  in  a  suit  of  forcible  detainer  in  which 
appellee  sued  appellant  for  the  possession  of  certain 
premises  located  in  Morgan  County.  The  suit  was  com- 
menced before  a  Justice  of  the  Peace  where  a  judg- 
ment was  rendered  in  favor  of  appellant.  On  appeal 
to  the  Circuit  Court  the  judgment  was  rendered  in  fav- 
or of  appellee. 

Appellant  is  a  farmer  and  took  possession  of  the 
farm  March  1,  1914,  under  a  written  lease  with  Lewis 
Roberts,  guardian  of  Ruby  K.  Dodsworth.  The  lease 
was  for  the  term  of  one  year  from  the  first  day  of 
March.  1914,  to  the  first  day  of  March,  1915,  but  con- 
tained the  following  covenant: 

"And  it  is  further  covenanted  and  agreed  between 
said  parties  that  the  lessee  shall  have  the  privilege  of 
extending  this  lease  on  the  same  terms  and  conditions 
as  herein  expressed  and  at  the  same  rental  from  year 
to  year,  for  the  period  of  one,  two  or  three  years  from 
the  first  day  of  March,  1915." 
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Appellant  remained  in  possession  of  the  premises 
under  this  lease  from  March  1,  1914,  until  March  1,  1918. 
Appellee  claims  right  of  possession,  under  a  lease  from 
said  Roberts,  guardian,  executed  April  26,  1917,  and 
purporting  to  lease  the  farm  from  March  1,  1918,  to 
March  1,  1919. 

On  March  1st,  1918,  appellant  did  not  vacate  the 
premises  and  claims  the  right  of  possession  on  the 
theory,  that,  for  the  three  years  from  March  1st,  1915, 
to  March  1st,  1918,  he  was  holding  over  as  a  tenant 
from  year  to  year  and  having  held  possession  after 
March  1st,  1918,  he  was  entitled  thereto  for  the  year 
ending  March  1st,  1919.  In  other  words,  he  claims 
that  the^  lease,  by  its  terms,  terminated  March  1st,  1915, 
and  not  having  exercised  his  privilege  under  the  option, 


he  became  a  tenant  from  year  to  year  after  the  expira- 
tion of  the  first  year  and  that  it  thereafter  required 
sixty  days  notice  to  terminate  his  tenancy.  It  is  the 
contention  of  appelle  that  appelant  held  possession  of 
the  farm  for  the  years  mentlioned  in  accordance  with 
the  terms  of  the  lease  which  terminated  on  March  1, 
1918,  at  which  time,  he  was  bound  to  surrender  poss- 
ession of  the -premises  without  notice.  The  trial  court 
adopted  the  latter  view  which,  in  our  opinion,  is  cor- 
rect. The  option  in  the  lease  provides  that  the  lessee 
shall  have  the  privilege  of  extending  the  same  on  the 
same  terms  and  conditions  and  at  the  same  rental  from 
year  to 
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year  for  the  period  of  one,  two  or  three 
years  from  the  first  day  of  March,  1915.  He  exercised 
that  priviledge  from  year  to  year  until  the  first  day  of 
March,  1918,  when  the  lease,  by  its  terms,  terminated 
and  he  was  in  duty  bound  to  deliver  up  possession  with- 
out notice. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Gen.  No.  6968.  OCTOBER  TERM  A.  D.  1918  Ag.  No.  31 
FIRST  STATE  BAJm,  Appellant 


CHARLES  H.  #ERNER,  Appellee 
Apepal  from  Circuit  Court  Sangamon   County.  . 

ELDREDGE  ,.'\/  2   1  4    i  .  A.    6  ^  0^ 

Appellant,  at  the  November  Term,  1917  of  the  Cir- 
cuit Court  of  Sangamon  County,  filed  a  narr  and  cog- 
novit and  caused  a  judgment  by  confession  to  be  ren- 
dered against  appellee  for  the  sum  of  $354.81  upon  an 
instrument,  a  copy  of  which  is  as  folows: 
"LIVE  STOCK  REMEDY  CO. 

St.  Louis,  U.  S.  A.,  June  25th,  1917. 
Please  ship  C.  H.  Werner  at  Curran,  111., 

lOOOlbs.  Lion's  Stock  Remedy   at  30  cents  per  lb. 

5  gallons  Lion's  Oil  at  $1.00  per  gallon.     Junior  Force 

Pumps  at$ each 10  ft.     No.     20   Galvanized 

Oil  Tank  at each.     1     Lion's  Ball     Hog  Oilers  at 

$10.00  each.     All  F.  0.  B.  Company's  shipping  stations, 

for  which  I  promise  to  pay  Live  Stock  Remedy  Co.,  or 

order,  on  arrival  of  goods. 

P.  0.  Address  Curran,  111. 

AGENT:  Roland  De  Witt. 

Purchaser  Curran,  111.  P.  0. 
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(No  agreements  or  contracts,  other  than  appear- 
ing hereon,  considered  by  company.  Not  subject  to 
countermand.) 

$315.00  June  25,  1917. 

Ninety  days  after  date,  for  value  received  I  prom- 
ise to  pay  to  the  order  of  Live  Stock  Remedy  Co.  Three 
Hundred  and  Fifteen  Dollars. 

With  7  per  cent  interest  from  date  if  not  paid  at 
maturity,  and  10  per  cent  attorney's  fees,  and  to  se- 
cure the  payment  of  said  amount,  I  hereby  authorize, 
irrevocably,  any  attorney  of  any  Court  of  Record,  to  ap- 
pear for  me  in  such  Court  in  term  timeror  vacation  at 
any  time  hereafter  and  confess  a  judgment,  without 
process,  in  favor  of  the  holder  of  tihis  Note,  for  such 
amount  as  may  appear  to  be  unpaid  thereon,  whether 
due  or  not,  together  with  costs,  and  waive  and  release 
all  errors  which  may  intervene  in  any  such  proceedings 
and  to  consent  to  immediate  execution  upon  such  judg- 
ment; hereby  ratifying  and  confirming  all  that  my  said 
Attorney  may  do  by  virtue  thereof. 

(Signed)  C.  H.  WERNER 

Payable  if  desired  at   " 

The  endorsements     on  the     back  were  as  follows: 


•'Live  Stock  Remedy  Co.  without  recourse  Roland  De 
Witt." 

On  motion  of  appellee,  the  judgment  was  opened 
up  and  he  was  given  leave  to  plead  on  the  ground  that 
the  execution  of  the  purported  note  was  procured  by 
fraud  and  circumvention.  Immediately  after  the  court 
ordered  the  judgment  opened  up  and  granted  appellee 
leave  to  pjead,  appellant  obtained  leave  to  amend  its 
declaration.  This  amendment  consisted  of  filing  the 
common  counts  as  additional  counts  to  the  original  dec- 
laratlion.  Preceding  and  attached  to  the  common  counts 
is  the  following: 

"First  State  Bank  (of  New  Berlin)  a  corpora- 
tion, 

Plaintiff  in  this  suit  by  Chapin  &  Chapin  its  attorneys 
now  amends  its  declaration  after  leave  of  Court  first 
had  and 
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obtained  by  adding  the  following  additional 
counts. 

The  plaintiff  avers  that  it  is  the  assignee  of  the 
chose  in  action  hereinafter  described.  That  it  purchas- 
ed the  same  from  the  Live  Stock  Remedy  Company  on 
the  26th  day  of  June,  1917,  by  payment  to  said  Company 
of  Three  Hundred  and  80-100  ($300.80)  Dollars^  and 
that  plaintiff  is  now  the  actual  bona  fide  owner  thereof. 
FOR  THAT  WHEREAS  heretofore  on  the  25th  day 
.  of  June  1917  at  New  Berlin  in  t!.he  County  of  Sangamon 
in  the  State  of  Illinois,  in  consideration  that  the  plain- 
tiff's Assignee  at  the  request  of  the  defendant  would 
deliver  to  the  defendant  the  following  described  goods, 
wares  and  merchandise,  i.  e., 

1000  pounds  Lion's  Stock  Remedy  at  30c  per  pound;  5 
gallon  Lion's  Oil  at  One  Dollar  per  gallon;  1  Lion's  Ball 
Hog  Oiler  at  $10.00,  the  defendant  agreed  to  pay  to  the 
said  Live  J^tock  Remedy  Company  $315.00  and  thereupon 
the  Live  Stock  Remedy  Company  confiding  in  and  rely- 
ing upon  the  said  promise  of  the  said  defendant  deliver- 
ed to  the  said  defenant  the  said  goods,  wares  and  mer- 
chandise." 

The  common  counts  instead  of  being  signed  by  ap- 
pellants attorney  are  signed  as  follows:  "First  State 
Bank,  by  J,  F.  Horn, 
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Cashier  First  State  Bank."     The 
following  jurat  also  appears  "Subscribed  and   sworn  to 

before  me  this day  of  February,  A.  D.  1918. 

W.  M.  Pfeffer,  Notary  Public."  Appellee  filed  pleas  al- 
leging that  the  execution  to  the  purported  note  was  pro- 
cured by  fraud  and  circumvention.  Appellant  in  the 
court  below  insisted  that  this  instrument  was  a  prom- 
issory note  and  the  trial  court  adopted  that  theory. 
While  appellant  has,  assigned  numerous  errors,  the  one 
that  the  verdict  is  contrary  to  the  evidence  is  the  only 
one  presented  to  us  to  consider  in  its  brief  and  ar- 
gument and  the  others  are  therefore  waived. 

The  fiirst,  and  the  more  prominent,  part  of  the 
instrument  sued  on  appears  to  be  an  order  for  certain 
goods.  Below  the  order  form  and  printed  in  small  type 
appears  a  most  drastic  form  of  judgment  note.  Ap- 
pellee signed  the  instrument  but  once  and  that  at  the 
end. 

If  this  instrument  be  deemed  a  simple  contract 
and  non-negotiable,  then  appellant  cannot  recover 
thereon  in  this  suit  for  the  reason  that  it  has  not  com- 
plied with  Section  18  of  the  Practice  Act,  which  pro- 
vides: "The  assignee  and  equitable  and  bona  fide  own- 
er of  any  chose  in  action  not  negotiable  heretofore  or 
hereafter  assigned,  may  sue  thereon  in  his  own  name, 
and  he  shall  in  his  pleading  on  oath,  or  by  his  affidavit, 
where  pleading  is  not  required,  allege  that  he  is  the 
actual  bona  fide  owner  thereof,  and  set  forth  how  and 
when  he  acquired  title;  but  in  such  suit  there  shall  be 
allowed  all  just  set-offs. 
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discounts  and  defenses,  not 
only  against  the  plaintiff  but  also  against  the  assignor 
or  assignors,  before  notice  of  such  assignment  shall  be 
given  to  the  defendant."  There  is  no  proper  verifi- 
cation of  the  additional  counts  because  there  is  nothing 
to  show  who,  if  anybody,  swore  to  the  truth  thereof. 
A  declaration  signed  by  a  corporation  with  merely  a 
jurat  attached  in  the  form  appearing  here  does  not 
make  it  a  verified  pleading.  Steele-Wedeless  Co.  vs 
Shoodoc  Pond  Packing  Co.,  153  111.  App.  576;  Rogers  vs 
Pierece,  111.  App.  Also  in  the  statement  above  quoted, 
it  is  averred  that  plaintiff's  "assignee"  at  the  request 
of   the   defendant  would   deliver  to  the   defendant  the 


following  described  goods,  etc.,  The  use  of  the  words 
"assignee"  instead  of  "assignor"  may  have  been  a  typ- 
ographical, error,  but  when  a  party's  right  of  action  de- 
pends upon  a  pleading  under  oath,  it  should  be  ac- 
curate. 

Upon  the  question  of  fact  whether  the  execution 
of  this  promissory  note  was  obtained  by  fraud  and  cu- 
cumvention,  there  have  been  two  trials  before  a  jury 
On  the  first  ti'ial  the  jury  failed  to  agree  on  a  verdict, 
and  on  tlie  second  trial,  it  found  its  verd^ict  in  favor 
of  appelk-^  Appellant  had  the  case  tried  in  the  court 
belov/  upon  its  own  theory  that  the  instrumen'c  in  ques- 
tion was  a  negotiable  promissory  note  and  the  jury 
were  fwlly  instructed  upon  that  theory  upon  all  the 
issues  involved.  The  evidence  for  appelllee  tended  to 
shov/  that  he  thought  he  was  signing  only  an  order  for 
the  goods  mentioned;  that  he 
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could  not  see  very  well 
witliout  his  glasses  and  requested  the  agents  if  the 
Live  Stock  Remedy  Company  to  read  it  to  him;  that 
said  a;j,'ents  did  not  read  that  part  purporting  to  be  a 
judgment  note;  that  he  was  assured  by  said  agents 
that  the  instrument  was  but  an  agency  contract;  that 
he  would  not  have  to  sell  the  goods,  but  that  they,  or 
one  of  them,  would  do  the  selling,  and  that  all  that 
appellee  v/ould  have  to  do  would  be  to  introduce  them 
to  the  farmers  in  the  neighborhood;  that  at  the  time 
they  appeared  at  his  home  he  was  in  the  act  of  hitch- 
ing up  a  team  of  young  restive  horses  preparatory  to 
goin^'  into  the  field  to  plow  corn;  that  he  had  signed 
orders  for  stock  food  before  for  his  own  individual  use 
similar  in  appearance  and  form  to  the  one  in  question 
except  that  they  did  not  contain  judgment  notes;  that 
he  had  no  knowledge  that  he  had  signed  a  promissory 
note   until   judgment   was  rendered  against   him. 

Whether  appellee  was  induced  to  sign  this  instru- 
ment through  fraud  and  circumvention  and  whether, 
in  doing  so,  he  exercised  that  degree  of  diligence  which 
the  law  requires,  were  questions  of  fact  for  the  jury  to 
determine  and  it  was  fairly  instructed  on  these  quest- 
ions. The  verdict  is  not  contrary  to  the  clear  and  mani- 
fest weight  of  the  evidence  and  the  judgment  is  affirm- 
ed. 
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Gen.  No.  ^$971.      0CT0BE|;'TERM  1918.      AG.  No.  34. 

;     OSCAR  CR^NE,  Appellant, 

/ 
f    vs. 

WILLIAm/hERATY,  Appellee. 

Appeal   from  yircuit  Court   Greene  County. 

ELDREDfiE,  J.    /  2   1  4    I  .A.    6  ^  0'^ 

Appellant  brought  a  suit  in  replevin  before  a  Jus- 
tice of  the  Peace  to  recover  the  possession  of  a  hog 
from  appellee.  The  case  was  heard  by  a  jury  before 
the  Justice  and  a  verdict  returned  in  favor  of  appellee. 
Appellant  thereupon  took  an  appeal  to  the  Circuit 
Court,  of  Greene  County  where  the  case  was  again  tried 
and  a  similar  verdict  returned.  Several  witnesses  in- 
cluding appellant  went  to  the  farm  of  the  witness  John 
Robinson  one  day  to  look  at  some  pigs,  which,  it  was 
claimed,  were  of  the  same  litter  as  the  hog  in  contro- 
versy. On  the  cross-examination  of  this  witness  by 
counsel  for  appellant  the  following  questions  and  ans- 
wer appear  in  the  record: 

"Q.     Didn't  you  refuse  to  show  the  hogs  to  him? 

A.     I  didn't  refuse. 

Q.     Why  didn't  you  then? 

A.     Because  I  didn't  want  to. 

Q.     Why  didn't  you  want  to  show  them  those  pigs? 

A.  I  didn't  want  to  get  mixed  up  with  it.  Crane 
took  hogs  once  before. 
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He  taken  six  hogs  once  be- 
fore that  didn't  belong  to  them  and  I  didn't  want  to  get 
into   any  more  trouble  with  them." 

Counsel  for  appellant  objected  to  the  last  answer, 
disclaimed  the  same  and  moved  that  it  be  stricken  out, 
which  motion  was  overruled.  The  action  of  the  court 
in  refusing  to  allow  the  cfisclaimer  and  in  overruling 
the  motion  to  strike  out  the  answer  is  urged  as  error. 
The  question  directly  calls  for  the  reason  why  the  wit- 
ness did  not  care  to  show  appellant  the  hogs.  When  a 
party  litigant  asks  a  witness  to  tell  his  personal  reasons 
for  a  certain  course  of  action  pursued  by  him,  he  cannot 
disclaim  the  answer  on  the  ground  that  the  reason  is 
not  well  founded  or  that  it  is  prejudicial  to  the  inter- 
ests of  the  party  asking   the  question. 


Counsel  for  appellee  in  his  opening  statement  to 
the  jury  menitoned  the  fact  that  this  case  had  been 
tried  before  a  Justice  of  the  Peace  and  the  verdict 
there  rendered  had  been  in  favor  of  appellee.  An  ob- 
jection was  made  to  this  remark  and  was  sustained  by 
tbe  court,  who  directed  the  jury  to  give  such  statement 
no  consideration  whatever.  While  it  was  improper  for 
the  counsel  to  inform  the  jury  of  the  result  of  the  for- 
mer trial,  the  Court  promptly  sustained  the  objection 
thereto  and  admonished  the  jury  to  give  it  no  consider- 
ation.   We 
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are  of  the  opinion  that  in    the    present 
case  this  should  not  cause  a  reversal  of  the  judgment. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
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Gen.  No.  6978.  OCTOBER  TE^M,  A.  D.  1918.  Ag.  No.  40 
WILLIAM  COUNCIL,   Appellant 


THOMAS  E.  LYON  ani  W.  W.  SHELLY,  Appellees 
Appeal  from  Circqft  Court  Sangamon  County. 
ELDREDGE  J. 


1  CirciJt  Court  Sangamon  County.  j\ 

^y  214I.A.  6  51' 


Appellant  brought  this  suit  in  trover  in  the  Cir- 
cuit Court  of  Sangamon  County  against  appellees  for 
the  conversion  of  a  primissory  note  for  the  principal 
sum  of  $750.00  executed  by  appellant  and  payable  to 
the  order  of  appellees  six  months  after  date  with  in- 
terest at  6  per  cent  per  annum.  The  first  trial  result- 
ed in  a  disagreement  of  the  jury.  On  the  second  trial 
a  verdict  was  rendered  in  favor  of  appellees. 

Appellant  is  a  farmer  and  the  appellees  are  attor- 
neys-at-law.  On  January  3rd,  1916,  appellant,  for  him- 
self and,  on  behalf  of  such  stockholders  of  the  Gazelle 
Mining  Company  as  might  be  similarly  situated  as  ap- 
pellant, entered  into  a  written  contract  with  appellees 
for  the  purpose  of  retaining  the  latter  as  his  counsel 
to  represent  him  in  litigation  then  contemplated  in  re- 
gard to  t(he  affairs  of  the  Gazelle  Mining  Company.  By 
this  contract!  appellant  agreed  to  pay  appellees  $1,000.00 
as  a  retainer  fee  and  to  further  provide  for  the  use  of 
appellees  for  the  purpose  of  the  litigation  a  sufficient 
fund  for  the  payment  of 
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any  and  all  expenses  con- 
nected therewith.  Appellant  thereupon  paid  to  appel- 
lee on  the  retainer  fee  $250.00  in  cash  and  executed  the 
note  in  question  for  the  balance.  Appellant  claims  that 
on  or  about  April  18,  1918,  he  was  called  to  the  office 
of  appellees  and  there  informed  by  one  of  them  that 
they  desired  him  to  execute  three  smaller  notes  for 
$250.00  each  in  place  of  the  $750.00  note,  which  appel- 
lant consented  to  do  and  that  appellant  then  executed 
one  note  for  the  principal  sum  of  $250.00  payable  to 
the  order  of  appellee  Lyon,  a  similar  note  payable  to 
the  order  of  appellee  Shelly  and  the  other  note  payable 
to  the  order  of  Lyon  and  Shelly.  He  also  testifies 
that  after  he  had  executed  these  three  notes  for  the 
principal  sura  of  $250.00  each,  he  asked  for  the  return 


of  the  $750.00  note  and  was  informed  by  Shelly  that  it 
was  locked  up  in  Lyon's  desk  and  he  could  not  get  to  it, 
but  that  it  would  bet  sent  to  him  by  mail  as  soon  as  Mr. 
Lyon  came.  Subsequently  appellees  sold  the  $750.00 
note  to  Charles  P.  Summers,  who  presented  it  to  ap- 
pellant and  the  latter  paid  it  by  paying  $100.00  in  cash 
and  executing  a  new  nolie  to  Summers  for  $650.00  The 
$750.00  note  when  executed  bore  the  date  "Jan.  3d." 
When  presented  to  appellant  by  Summers  for  payment 
it  bore  the  date  "June  3d."  Appellant  claims  that  this 
note  was  altered  without  his  knowledge  or  consent  by 
appellees  for  the  purpose  of  extending  the  date  of  its 

maturity  so  that  it  could  be  assigned  to  a  bona  fide 
holder  in  due  course.    Appellees  denied  that 
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the  three 

$250.00  notes  were  executed  by  appellant  to  take  the 

place  of  the  $750.00  note,  but  claim  they  were  executed 

by  appellant  so  that  they  could  negotiate  the  same  and 

thereby  raise  funds  for  the  expenses  of  the  litigation, 

and   in   corroboration  of  this  contention   on   their  part 

they  offered  in  evidence  a  contract  bearing  date  June 

23d,  1916,  and   known   as  defendant's  Exhibit   2.     This 

contract  is  as  follows: 

"This  Memorandum  of  Agreement  entered  into  the 
the  23rd  day  of  June,  1916,  Witnesseth: 

THAT  WHEREAS,  Avon  Chenswold,  of  Athabasca 
Landing,  Canada,  is  about  to  institute  in  the  United  ' 
States  Court  in  such  jurisdiction  or  jurisdictions  as  his 
counsel  may  deem  proper,  for  the  purpose  of  recover- 
ing possession  of  certain  mining  properties  in  the  State 
of  Arizona,  known  as  the  Gazelle  Mine;  and, 

WHEREAS,  The  said  action  contemplated  is  to  be 
brought  by  the  said  Chenswold  on  his  behalf  and  in  the 
behalf  of   other  stockholders  similarly  situated;  and, 

WHEREAS,The  parties  signing  this  agreement  are 
of  that  class  and  the  signing  parties  are  anxious  for 
the  purpose  of  protecting  their  interest  in  the  propsed 
litigation  to  co-operate  with  the  said  Chenswold  in  the 
employment  and  payment  of  his  counsel,  Thomas  E. 
Lyon  and  W.  W.  Shelly,  attorneys  and  solicitors  at 
Springfield,  Illinois;  and, 

WHEREAS,  Some  of  the  larger  stockholders,  viz., 
William  H.  Council,  M.  M.  Brassfield,  George  Council 
and  others,  have  heretofore  evidenced  their  inclination 
to  co-operate  with  the  said  Chenswold  and  the  signers 
of  this  contract,  and  to  that  end  have  agreed  to  con- 
tribute to  the  expense  and  compensation  of  counsel  for 
Chenswold,  for  the  purpose  of  protecting  their  interests. 

THEREFORE,  Upon  consideration  of  the  premises, 
the  signers  of  "the  class"  have  agreed  and  bound  them- 
selves to  contribute  to  the  payment  of  the  expenses  and 
the  attorney's  fees  of]  the  said  Lyon  and  Shelly  incident 
to  the  prosecution  of  the  propsed  suit  in  the  name  of 


Avon  Chenswold  and  other  stockholders  similarly  situa- 
ted and  to  that  end,  they  each  for  themselves  agree  to 
contribute  and  to  pay  into  the  hands  of  Lyon  and  Shelly 
for  the  purpose  of  the  protection  of  the  stock  of  the 
parties  signing  this  agreement,  five  per  cent  of  the  first 
cost  of  the  stock  respectively  held  by  them  in  the  said 
Gazelle  Company,  as  and  for  a  contingent  fund  to  be 
used  by  the  said  Lyon  and  Snelly  in  defraying  expenses 
incident  to  the  proper  prosecution  of  the  propsed  cause 
of  action  or  any  other  cause  of  actions  that  the  said 
counsel  may  deem  pertinent  for  the  purpose  of  protect- 
ing the  signers'  interests,  and  that  any  excess  over  and 
above  the  defrayal  of  the  incidental  expenses  shall  by 
the  said  counsel  be  applied  upon  their  fees  incident  to 
the  service,  and  in  addition  theretjo,  the 
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signers  agree  and 
bind  themselves  to  contribute  pro  rata  upon  the  con- 
clusion of  the  litigation  to  the  payment  of  such  a  reason- 
able fee  as  may  be  determined  by  the  Court  or  Courts 
having  jurisdiction  of  the  said  cause  or  causes  and  ren- 
dering their  final  judgment  therein. 

In  consideration  of  the  premises  and  undertakings 
of  the  contracting  parties  herein  denominated  the  sign- 
ers, Lyon  and  Shelly  assume  and  bind  themselves  to  the 
faithful  and  diligent  prosecution  of  such  suit  or  suits 
as  may  be  or  become  necessary  in  the  protection  of  the 
interests  of  the  stockholders  of  the  class  signing  this 
agreement,  and  further  they  bind  themselves  to  the 
diligent  and  faithful  effort  to  recover  the  property  in 
controversy. 

Each  of  the  parties  hereto  having  read  and  know- 
ing the  contents  of  this  agreement],  have  this  day  ex- 
ecuted the  same  for  the  uses  and  purposes  therein  set 
forth,  and  the  signers  have  caused  to  be  set  opposite 
their  names  the  amount  of  shares  of  stock  respectively 
held  by  them,  together  with  the  notation  of  the  amount 
of  money  this  day  paid  into  the  contingent  fund  in  the 
hands  of  Lyon  and  Shelly,  of  Springfield,  Illinois. 

Number  Amount 

Names  and   Address                 of  Shares  paid 

Wm.  Council,   Wilhamsville,    111    ..112,000  §20,000.00 

Anne  E.  Council,  Willimsville.  Ill  .  .100.000  $20,000.00 

M.   M.   Brasfield   Auburn,    111 23,400  10,340.00 

Jane  Junks,   Hudson   25,025  5,000.00 

0.   S.   Nash,    Sharpsburg 4,000" 

When  this  contract  was  first  offered  in  evidence 
appellant,  by  his  counsel,  objected  to  it  on  the  ground 
that  it  bore  a  date  subsequent  to  the  date  of  the  three 
$25.00  notes  and  therefore  said  notes  could  not  have 
been  executed  for  the  consideration  of  the  payment  of 
appellant's  share  of  the  expenses  provided  for  by  said 
contract.  The  testimony  of  appellees  tended  to  show 
that  this  contract  was  in  existence  at  the  time  said 
three  notes  were  executed,  but  was  undated;  that  sev- 
eral parties  had  to  sign  the  contract  and  that  it  was  not 
until  after  they  had 

all  signed  it  that  the  date  was 
inserted     therein.     During     the     controversy  between 
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counsel  for  the  respective  parties  on  the  trial  over  the 
competency   of  this  contract,  the   court   stated  in  the 
presence  of  the  jury,  "Well,  the  date  don't  prove  very 
much;  just  proves  that  is  the  date  of  the  paper,  that  is 
all."    And  again  remarked,  "The  date  does  not   show 
when  it  was  made  at  all."    A  contract  is  presumed  to 
have  been  executed  upon  the  day  of  its  date  and  the 
burden  of  proof  is  upon  the  party  alleging  that  it  was 
not  so  executed  upon  that  day.     City  of  Paxton  vs  Bog- 
ardus,  201  111.  628.    If  this  contract  was  not,  in  fact,  in 
existence  until  June  23,  1916,  then  it  could  not  have  ex- 
ecuted by  appellant  at  the  time  the  three  $250.00  notes 
were  executed  by  him  and  such  fact  if  proven  would 
tend  to  support  appellant's  theory  that  said  last  men- 
tioned notes  were  not  executed  by  him  to  secure  the 
payment  of  his  share  of  the  expenses  of  the  litigation, 
but  were,  as  he  claimed,  executed  to  tiake  the  place  of 
the  $750.00     note.     Appellee     also     testified  that  the 
change  in  the  date  of  the  $750.00  note   was  made  by 
them  with  the  consent  of  appellant!  and  in  his  presence. 
The  statements  of  the  court  above  quoted  deprived 
appellant  of  the  presum.ption  of  law  to  which  he  was 
entitled,  was  an  opinion  of  the  court  upon  the  facts  in 
the  case  and  practically  destroyed  appellant's  theory  of 
his  right  or  recovery.     There  was  a  sharp  conflict  in  the 
evi-' 

Page  5 
dence  in  regard  to  the  consideration  for  the  ex- 
ecution of  the  three  $250.00  notes  and  these  remarks 
of  the  Court  were  highly  prejudicial  to  appellants.  That 
the  trial  court  should  not  express  his  opinion  on  the 
facts  during  the  trial  of  a  case  is  elementary. 

Some  criticism  is  made  of  the  instructions,  but  we 
find  no  reversible  error  therein  nor  in  the  rulings  on  the 
admission  of  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 
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Gen.  No.  698^  OCTOBER  TERM,  a/d.  1918.  Ag.  No.  49 

ORIN  CASEii,  by  Abe  Johnson.^is  Next  Friend, 
Appellee, 


WALTER  R.  ANGER  and  fTHEODORE  ANGER, 
Appellants. 

Appeal   from   Circuit  Court   DeWitt  County. 
ELDREDGE,  J.  2    1  4     I  .A*     6^1 

This  is  a  suit  brought  by  appellee,  a  minor,  by  his 
next  friend  against  appellants  to  recover  damages  re- 
ceived by  a.ppellee  and  his  motorcycle  on  which  he  was 
riding  at  the  time  on  account  of  a  collision  between  the 
motorcycle  and  an  automobile  driven  by  appellants. 
The  accident  occurred  on  a  public  street  in  the  village 
of  Wapella,  DeWitt  County,  on  the  afternoon  of  July 
19,1918.  The  declaration  consists  of  three  counts,  the 
first  being  in  trespass  and  the  other  two  in  case.  Ap- 
pellee recovered  a  verdict  and  judgment  against  ap- 
pellants for  the  sum  of  $500.00.  Third  street  in  said 
village  runs  east  and  west  and  is  intersected  by  Popular 
street  which  runs  north  and  south.  The  accident  hap- 
pened at  the  intersection  of  these  two  streets.  The 
proofs  introduced  on  behalf  of  appellee  tended  to  show 
that  he  v/as  riding  a  motorcycle  eastward  along  the 
south  side  of  Third  street  and  at  the  same  time  appell- 
ants with  three  other  members  of  their  family  were 
riding 
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westward  in  an  automobile  on  the  same 
street.  Walter  R.  Anger,  appellant,  and  his  son,  Theo- 
dore Anger,  appellant,  were  sitting  on  the  front  seat 
of  the  automobile.  Theodore  Anger  was  fifteen  years 
of  age  and  sat  behind  the  steering  wheel  of  the  auto- 
mobile and  his  father  was  tleaching  him  how  to  drive 
and  steer  the  car.  In  the  center  of  the  street  intersec- 
tions was  a  stone.  The  automobile,  when  it  reached  the 
intersection,  turned  south  on  Popular  street.  Instead 
of  proceeding  along  the  north  side  of  Third  street  until 
the  stone  in  the  center  of  the  intersection  was  passed 
and  then  turning  south,  Walter  R.  Anger,  when  the  car 
reached  the  east  side  of  the  intersection,  reached  over, 
took   hold   of  the  steering  wheel,   which   at  that   time 
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Gen.  No.  6899  APRIL  'lERM  A.  D.  1918.  Ag.  No.  72. 

COMMISSIONERS  DF  LAKE  FORK  SPECIAL 
DRAINAGE/DISTRICT,  Appellants, 


COMMISSIONERS  OF  HIGHWAY  OF  THE 
TOWN  OF  LAKE  FORK,  Appellee. 

ApJKal  fron^he  Circuit  Court  of  Logan  County. 

Opinion  by  Waggoner,  J.  ^/' 

The  appellants  brought  an  aciton,  in  debt,  against 
appellees  for  the  collection  of  certain  drainage  assess- 
ments levied  against  the  highways  of  Lake  Fork  Town- 
ship. The  first  suit  was  brought  to  recover  assess- 
ments for  the  years  1909  and  1910  amounting  to  $450.- 
00,  and  afterwards  a  second  suit  was  brought  to  recov- 
er the  assessment  for  the  year  1911  amounting  to  $205.- 
88.  By  agreement  of  parties  tihe  two  causes  were  con- 
.solidated  and  tried  as  one.  A  jury  was  waived,  and  the 
case  heard  before  the  court.  The  court  found  for  the 
\  appellees  and  rendered  judgment  against  the  appellants 
for  the  costs  from  which  they  have  appealed. 

The  drainage  district  includes  certain  lands  lying 
in  the  townships  of  Lake  Fork,  Mt.  Pulaski  and  Elkhart 
in  Logan  County,  and  was  organized  as  a  special  drain- 
age district  under  section  49  of  the  Farm  Drainage  Act, 
being  paragraph  124  of  chapter  42,  Hurd's  Revised 
Statutes  of  1917. 
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Appellants  claim  the  court  erred  (1)  in  admitting 
evidence  offered  by  appellees  to  prove  that  the  high- 
ways in  question  were  not  benefitted;  (2)  in  admitting 
evidence  offered  by  appellees  to  prove  that  the  meet- 
ings of  the  drainage  commissioners  were  held  o  utside 
the  territorial  limtis  of  the  district,  and  (3))  in  finiding 
for  and  rendering  judgment  in  favor  of  the  appellees. 

In  the  view  we  take  of  the  case  it  is  not  necessary 
to  pass  on  any  question  other  than  that  arising  on  ac- 
count of  the  meetings  of  the  drainage  commissioners 
having  been  held  outside  the  territorial  limits  of  the 
district. 

A  petition  was  filed  in  tihe  County  Court  of  Logan 
County  on  December  23,  1889,  for  the  organization  of 
a  special  drainage  district  and  an  order  was  entered  by 


^^ 


the  court  June  19,  1890  organizing     the     Lake     Fork 
Drainage  District. 

On  March  4,  1905,  the  commissioners  of  the  drain- 
age district  received  a  petition  to  enlarge  the  bound- 
aries of  the  district,  and  on  April  15,  1905,  entered  an 
order  enlarging  the  boundaries.  On  February  2,  1906, 
the  drainage  commissioners,  believing  that  the  high- 
ways would  be  benefitted  by  enlarging  and  deepening 
the  channel,  estimated  the  benefits  to  the  district  at 
$120,000,  and  to  the  highways  in  Lake  Fork  Township 
at  $3,000,  and  filed  their  classification  February  5,  1906, 
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with  the  county  clerk.  Notice  of  said  classification 
was  given,  objections  heard  and  the  classification  con- 
firmed February  23,  1906.  On  December  12,  1906,  the 
drainage  commissioners  estimated  the  costs  of  the  im- 
provement at  $70,000,  and  assessed  said  sum  against 
the  property  in  the  distinct,  and  afterwards  on  Decem- 
ber 8,  1908,  said  sum  being  insufficient,  an  additional 
sum  of  $12,000,  was  assessed  to  complete  the  work. 

The  meetings  of  the  drainage  commissioners  were 
held  outside  of  the  territorial  limits  of  the  drainage 
district.  Most  of  the  meetings  were  held  in  the  Vill- 
age of  Mt.  Pulaski,  and  all  the  meetings  were  held 
either  at  the  County  Clerk's  office,  in  Lincoln,  or  in  the 
Village  of  Mt.  Pulaski. 

Official  power  does  not  ordinarily  attend  the  person 
of  the  officer,  but  must  be  exercised  in  the  territory 
where  he  is  an  officer.  People  v.  Anderson,  239  111. 
266,    (8-9). 

"Drainage  districts  are  local  subdivisions  of  the 
State  created  by  law  for  the  purpose  of  administering 
therein  certain  functions  of  local  government,  and  the 
commissioners  exercise  a  portion  of  the  sovereign  pow- 
er of  the  State,  being  invested  with  the  taxing  power, 
the  power  of  eminent  domain  and  other  functions  of 
local  government.  Iti  is  the  rulje  that  officers  of  such 
local  subdivisions  are  confined  fn  their  jurisdiction  to 
the   territorial  limits  of  the  municipality     or     district. 
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Counsel  do  not  deny  that  such  is  the  rule,  or  contend 
that  a  City  Council,  or  other  body  exercising  the  powers 
of  government  in  a  district  or  municipality,  could  hold 
a  meeting  or  perform  any  functions  outside  of  the 
limits  of  the  municipality  or  district,  but  it  is  contend- 


ed  that  drainage  districts  ought  to  be  exempted  from 
the  rule.  We  do  not  discover  any  sound  basis  for  such 
a  distinction,  and  have  held  that  the  rule  applies  to  the 
commissioners  of  a  drainage  district  in  the  cases  of 
People  ex  rel.  v.  Carr.  231  111.  502,  and  People  ex  rel.  v. 
Schwank,237  111.  40.  The  fact  that  notices  may  be 
posted  in  or  near  the  drainage  district  has  no  bearing 
on  the  question  where  corporate  powers  may  be  exer- 
cised. There  is  direct  authority  in  the  act  for  giving' 
notice  in  that  way,  and  as  the  object  is  to  give  notice, 
which  must  be  by  posting  in  publjc  places,  there  might 
be  no  public  places  within  the  district.  The  act  auth- 
orizes the  clei'k  to  keep  the  records  in  his  office,  where- 
ever  it  may  be  in  the  township;  but  that  fact  is  of  no 
importance  in  determining  where  the  commissioners 
may  hold  their  meetings.  It  can  make  no  difference 
as  to  the  legality  of  an  acti  whether  a  meeting  is  held 
three-quarters  of  a  mile  from  a  district  or  at  a  great- 
er distance,  and  if  a  meeting  could  be  held  for  the  or- 
ganization of  this  district  outside  of  the  district,  it 
could  be  held  at  any  remote  point  in  eitiher  township." 
The  People  v.   Helper,  240  111.  196,    (199-200). 

In  the  case  of  the  People  v.  Camp,  243  111.  154(155) 
the 
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court  said,  "The  evidence  showed  that  all  the 
meeting  of  the  commissioners  had  been  held  at  the 
town  hall,  which  was  about  three-quarters  of  a  mile 
outside  the  district.  We  have  held  recently  that  the 
powers  of  drainage  commissioners  are  confined  to  the 
territorial  limits  of  the  district  and  must  be  exercised 
within  its  boundaries.  People  v.  Carr,  231  111.  502; 
People  v.  Schwank,  237  111.  40;  People  v.  Anderson,  239 
111.  266;  People  v.  Helper,  240  111.  196." 

The  powers  of  drainage  commissioners  are  confin- 
ed to  the  territorial  limits  of  the  district  and  must  be 
exercised  within  its  boundaries,  and  an  assessment  lev- 
ied at  a  meeting  held  outside  the  district  is  void.  The 
People  V.  Larson,  282  111.  501,   (503). 

It  is  true  that  there  are  several  kinds  of  drainage 
districts  provided  for  in  the  Farm  Drainage  Act.  The 
first  are  wholly  within  one  town;  the  second,  union  dis- 
tricts in  two  towns;  the  third,  special  drainage  districts 
within  three   or  more  towns.     Commissioners  of     Sub- 


districts  v.  McNulta,  242  111.  461,  (464).  It  is  also  true 
that  section  60  of  the  Farm  Drainage  Act  (Par.  135 
Kurd's  Statute  of  1917)  provides  that  in  the  case  of 
special  drainage  district  the  meetings  of  the  drainage 
commissioners  to  hear  the  objections  to  the  classifica- 
tion shall  be  at  the  court  house  of  tihe  county  in  which 
the  district  was  organized,  unless  the  commissioners 
shall  for  conveninece  of  persons  interested 
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designate  some 
other  place.  This  provision  allows  the  holding  of  such 
meeting  outside  the  territorial  limits  of  the  district, 
but  there  is  no  statutory  authority  permitting  the  hold- 
ing of  any  other  meeting  outside  the  territorial  limits 
of  the  district.  The  general  rulie  is  that  the  meetings 
must  be  held  in  the  district,  and  authority  to  hold  one 
meeting  outfeide  the  district  should  not  be  construed  as 
authorizing  the  holding  of  all  meetings  outside  the  dis- 
trict. .  V^''''.'».v»s..^^C 

Judgment  BsSSPSS^ 
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Gen.  No.  6910  0eT©8SR  TBUM  A.  D.  1918.  Ag.  No.  3. 


ROBERT  yN.pkm,  Appellee 

vs. 

CARLlNVILLy  COAL  CO.,  Appellant 

Appeal  froln  Cirdfit  Court  of  Macoupin  County. 

Opinion  by  Waggongr,  J. 

The  appellee,  Robert  W.  Cain,  was  employed  as  a 
loader  in  appellant's  coal  mine.  On  Dec.  30,  1915.  he 
had  finished  his  day's  work,  and  was  en  route  to  the 
bottom  of  the  shaft  to  be  hoisted  from  the  mine.  James 
Dyer  was  driving  a  mule  hitched  to  two  cars  in  which 
were  riding  appellee  and  six  other  men.  The  mine  had 
been  worked  for  more  than  thirty  years,  and  the  coal 
was  originally  hauled  with  mules.  Three  or  four 
months  before  the  accident,  motors  has  been  installed 
to  haul  the  cars  from  tjhe  gathering  points  to  the  place 
from  which  it  was  to  be  hoisted.  The  cars  weighed 
about  one  thousand  pounds  each,  and  had  a  capacity  of 
about  two  thousand  six  hundred  pounds  of  coal.  The 
mules  would  pull  from  twelve  to  fifteen  cars,  but  the 
motors  would  pull  from  thirty  to  thirty-two.  There 
was  in  the  mine  a  grade,  of  about  three  per  cent  known 
as  the  hill,  about  four  hundred  feet  long.  A  motorman, 
just  prior  to  the  accident,  was  pulling  thirty-one  load- 
ed cars  up  the  hill,  and  just 
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as  he  got  two  cars 
over  the  crest,  the  drawbar,  in  the  third  car  back  of 
the  motor,  broke  and  twenty-nine  loaded  cars  ran  back 
down  the  hill.  The  mule  and  two  cars,  in  one  of  which 
appellee  was  riding,  were  following  a  short  distance 
behind  the  motor.  V/hen  the  twenty-nine  cars  went 
back  down  the  hill  they  ran  over  the  mule  killing  it. 
Appellee  was  caught  between  one  of  the  cars  and  a 
prop,  crushed  and  bruised  severely,  and  was  burned 
about  the  head  and  ears  by  electric  wires. 

The  defendant  had  rejected  the  Workmen's  Compen- 
sation Act.  Appellee  brought  this  action  to  recover  damages 
for  the  injuries  received.  The  first  count  of  the  declaration 
charges  negligence  in  using  a  car  with  a  drawbar  and 
sills  which  were  old  and  of  insufficient  size  and  strength 
to  withstand  the  strain  of  drawing  twenty-eight  load- 
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ed  cars  attached  thereto.  The  second  count  charges  a 
willful  violation  of  the  Miners'  Act  by  allowing  quanti- 
ties of  gob  to  be  and  remain  along  the  track  and  rib 
in  the  entry  where  the  accident  happened.  The  third 
count  charges  a  failure  to  provide  a  swithcman  or  trip 
rider  on  the  rear  of  the  train  or  trip  to  stop  any  cars 
in  the  event  they  should  break  loose.  The  general  is- 
sue was  filed,  and  the  casei  tried  upon  the  issue  so  rais- 
ed. The  jury  returned  a  verdict  in  favor  of  appellee 
for  $5000.00,  and  after  appellant's  motion  for  a  new 
trial  was  overruled,  judgment  was  entered  on  the  ver- 
dict, and  An  appeal  was  prayed  and  allowed. 
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Appellant  claims  it  was  against  the  rules  for  ap- 
pellee to  follow  behind  the  motor;  that  the  rules  re- 
quired appellee  to  wait  at  the  parting  until  the  electric 
motor  reached  the  bottom  of  the  mine  and  the  power 
was  shut  off  and  a  signal  given  by  means  of  IJurning  out 
the  electric  ilghts.  There  is  no  evidence  that  appellee 
knew  of  any  such  rule,  and  no  evidence  that  appellant 
promulgated  any  such  rule  so  as  to  afford  appellee  a 
reasonable  opportunity  of  knowing  of  it.  The  mere 
fact  that  the  employer  has  adopted  rules  does  not 
charge  the  employee  with  a  knowledge  thereof,  so  as 
to  impute  to  him  negligence  with  respect  to  conduct 
in  violation  thereof,  and  to  relieve  the  employer  from 
liability  for  injuries  thus  incurred.  It  is  the  duty  of 
the  employer  to  give  notice  of  the  existence  of  rules 
and  to  so  promulgate  them  as  to  afford  the  employee  a 
reasonable  opportunity  of  ascertaining  their  terms.  20 
Amer.  &  Eng.  Enc.  of  Law,  (2nd  Ed.,)  Pg.  102;  26  Cyc. 
1160;  Matthews  v.  New  Orleans  &  Northeastern  R.  R. 
Co.,  93  Miss.  325,  136  Am.  St.  Rep.  543;  Fay  v.  M.  &  St. 
L.  Ry.  Co.,  30  Minn.  231;  approved  by  C.  &  W.  R.  R.  Co. 
v.  Flynn,  154  111.  448,   (455). 

Even  if  there  was  such  a  rule  its  abrogation  niay 
be  shown  by  proof  of  its  habitual  violation,  and  there 
is  ample  evidence  in  the  record  of  its  habitual  violation 
for  such  a  length  of  time  that  the  employer 
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might  reas- 
onably have  known  of  it.  Hampton  v.  C.  &  A.  R.  R.  Co. 
236  111.  249  (254);  Munter  v.  Moline  Plow  Co.,  193  111. 
App.  261  (283)., Moreover  if  there  was  such  a  rule  and 


fvii.d  M  .-s.iJi  t  J  a\".^..y.(i<,  -^yi-H-''  ' "*   ''■' 

f;i-; ■  t'lti-m'., iilfl!^'*r *-"r'uT^-  ' 

-ci  ,'  -'»■?''  sn*  Civ  tf<f-^f  ^:-  —      ■•■ 

•i'tll-ji-lCfi.  '  ,'f'"'       .'i'-'. 

-'tr,  t6\  asftJ*)  ucT-i''  »»'"  i^    .v.>-»rr.   ,>■- 

•jils  .{<i-t<  jt.f     ^.)i-.3.:.;.s  ujjj- 

r.    at»iiti\i4     >J')   1-i    .L..   -  .    -"     - 

.!>        t,  -"'"'  •^--  ■--.--        "• 

ion  RSoL  )•.       'uu   S--.   •      -^     ■■  '     '     ' 

.   .         .       >  f'liU'J     '-^    t»>lT<»*««.- -    !'•    -      -■•    " 

,:.  ..     ,w.  K    9S»"{v«o!i     .-»   ---T    ■   «     -'•"    --       • 

<    9Ht    9791'         ^'"^        '"'      '*■'     •-^"     ^-  '■ 

..:  A/  <';  .--">•  -i.*r'  ■(s^r-:  "'  ■ 

V.  J  ■>  not ;  ii/-  ««,v>^l «»f ».  1^' ' '    * 
i  t>vi  hnr  ,"'"  »»»'*"'  •»»»•    -'*' 

)';•    v;it-      .• 

ttiz        J.   \"-'- 


i-f 


^■:Mr  jri^Ir 


appellee  had  violated  it  such  violation  would  have  been 
but  an  act  of  contributory  negligence  or  assumed  risk 
by  him  of  which  appellant  could  not  avail  itself  on  ac- 
count of  having  rejected  the  provision  of  the  Work- 
men's Compensation  Act. 

Whether  or  not  the  drawbar  was  defective;  whether 
or  not  there  was  debris  at  the  side  of  the  track  in  viola- 
tion of  the  provisions  of  the  Miners'  Act,  and  whether 
or  not  there  should  have  been  a  trip  rider  at  the  rear 
of  the  train  to  stop  the  cars  in  tihe  event  that  any  of 
them  broke  loose,  were  all  questions  of  fact  for  the 
jury,  and  we  find  that  there  is  ample  evidence  in  this 
record  to  justify  and  support  a  verdict  on  each  of  the 
three  counts  of  the  declaration. 

Appellant  claims  that  the  fifth  instruction,  regard- 
ing the  habitual  violation  of  the  rule  relative  to  follow- 
ing the  electric  motors  out  of  the  mine,  should  not 
have  been  given  for  the  reason  that  there  is  no  evidence 
on  which  to  base  it.  We  find  from  the  record  that 
that  is  ample  evidence  on  which  to  base  such  instruc- 
tion, and  that  appellant  recognized  it  by  securing  an  in- 
struction numbered  nineteen  to  be  given  covering  the 
same  matter.  The  rule  is  well  established  that  a  party 
cannot  complain  of  an  instruction  given,  when  he  has 
requested  and  had  given  one  of  a  like  character. 
Spring  Valley  Coal  Co.  v.  Robizas,  207  111.  226,  (230); 
Villison  V.  Dering  Coal  Co.,  156  111.  App.  209,  (214). 

Complaint  is  made  of  the  sixth  instruction.  While 
we  do  not  consider  it  defective,  yet  if  it  was  defective 
the  same  defect  exist  in 
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the  eighth,  ninth  and  eight- 
tenth  instructions  given  at  appellant's  request,  and  ap- 
pellant has  no  right  to  complain  of  error  in  appelee*s 
instructions  when  a  like  error  appears  in  the  instruct- 
ion given  at  appellant'e  request.  West  Chicago  St.  R. 
R.  Co.  V.  Buckley,  200  111.  260,  (263). 

It  is  urged  that  the  damages  are  excessive.  Ap- 
pellee was  twenty-six  years  old  when  injured.  He  had 
been  woi-king  for  appellant  eight  or  nine  years  and  was 
earning  from  $85.00  to  $100.00  a  month.  For  a  year 
and  a  half  he  was  unable  to  do  any  work.  He  then 
worked  a  little  on  a  farm,  but  was  unable  to  do  much. 
After  two  years  he  was   still  unable  to  return   to  his 


work  in  the  mine.  The  evidence  tends  to  show  a  per- 
manent injury.  He  was  on  crutches  fifteen  months 
and  then  used  a  cane  several  months.  There  was  evi- 
dence of  a  rupture,  and  fourteen  months  afterwards 
one  limb  was  smaller  than  the  other.  The  damages 
are  not  excessive. 

Judgment  Affirmed. 

Page  5 


Bdiaom    nooJlft    aoriaiuio  no  asw  ©H    .TUfini  ; 

jiorfT    .?:' '■"■ -■■  -  "  '•-''?  ns.ij   ...  . 

2  9^^ 


s\f 


Gen.  Nk  6915.  APRII/TERM  A.  D.  1918.    Ag.  No.  75. 


JOHN  IjbBINSON,  Appellee. 


S^RAH  f.  COWLING,     Appellant. 
Appeal  fe-om /lircuit  Court  of  Greene  County.  -^ 

Opinion  by  Waggoner,  J.  ^    ±   4:     l,A«65l 

This  is  an  action  brought  by  appellee  against  ap- 
pellant and  her  husband,  J.  E.  Gowling,  to  recover 
$62.75  for  hauling  sand  and  gravel  and  for  mowing 
weeds  in  the  orchard  on  the  farm  of  appellant.  J.  E. 
Cowling  was  the  agent  of  his  wife  in  the  matter  of 
renting  her  farm.  At  the  conclusion  of  the  evidence 
the  suit  was  dismissed  as  to  J.  E.  Cowling.  The  jury 
returned  a  verdict  against  Sarah  E.  Cowling  in  favor 
of  appellee  for  the  amount  he  claimed,  judgment  was 
entered  thereon,  and  appellant  appealed. 

The  evidence  shows  that  the  father,  Richard  R. 
Robinson,  together  with  appellee's  mother,  on  Sept.  1, 
1916,  entered  into  a  written  lease,  with  appellant,  for 
the  farm  on  which  the  mowing  was  done,  and  to  which 
the  sand  and  gravel  was  hauled,  and  moved  upon  such 
farm.  By  )ne  of  the  terms  of  the  lease  appellee's 
father  and  mother  agree  to  haul  all  material  and  to 
board  men  free  of  charge  while  improving  said  farm. 
Appellee  lived  on  his  own  farm,  near 
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which  was  a  creek 
with  sand  and  gravel  in  it,  about  a  mile  and  a  half 
from  appellant's  farm.  Appellee  testified  that  J.  E. 
Cowling  employed  him  to  haul  sand  and  gravel  to  be 
used  in  making  some  improvements  on  the  farm  leas- 
ed to  his  (appellee's)  father  and  mother;  that  the  price 
to  be  paid  was  $1.25  per  load;  that  he  hauled  fortynine 
loads;  that,  by  reason  of  employment  of  J.  E.  Cowling, 
he  mowed  weeds  in  the  orchard  on  said  farm,  charged 
$1.50  for  so  doing,  and  that  after  the  work  was  done 
J.  E.  Cowling  promised  to  pay  him  for  the  work. 

J.  E.  Cowling  testified  that  what  business  transac- 
tion he  had  about  hauling  the  sand  and  gravel  was  with 
the  father,  Richard  Robinson,  and  denied  employing 
appellee  to  do  the  work;  denied  ever  having  had  any- 
thing to  do  with  appellee  in  regard  to  it  and  with  prom- 
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ising  to  pay  him  for  such  work.  The  evidence  shows  that 
appellee  while  living  on  his  own  farm,  was  working  for 
his  father  when  this  work  was  being  done.  J.  E.  Cow- 
ling testified  that  the  father,  when  appellee  was  pre- 
sent, said  he  would  rather  haul  the  sand  from  the 
creek  because  appellee  could  bring  a  load  every  day 
when  he  came  from  there  to  work,  and  that  if  he  went 
to  Carrolton  after  the  sand  he  would  have  to  make  a 
trip  on  purpose  to  get  it.  There  was  some  litigation 
between  Richard  Robinson  and  the  Gowlings.  J.  E. 
Gowling 
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testified  that  after  suit  was  brought,  by 
Richard  Robinson,  appellee  came  to  him  (Gowling) 
and  asked  what  he  was  going  to  do  about  the  sand  and 
gravel  he  (appellee)  had  hauled.  (k)wling  says  he 
told  appellee  he  had  never  hired  him  to  haul  sand  and 
gravel;  that  his  father  was  to  haul  everything  free  of 
charge  under  the  terms  of  the  lease. 

Appellee  was  corroborated  in  some  respects  by  his 
father  and  brother,  but  it  is  not  claimed  that  anyone 
heard  an  agreement  in  regard  to  hauli'ng  the  sand  and 
gravel  or  mowing  the  weeds  in  the  orchard, 

Edward  Nelson,  a  contractor  living  in  Jerseyville, 
testified  that  he  was  at  Gowling's  looking  over  some 
contemplated  work;  that  Richard  Robinson  was  there; 
that  he  (Nelson)  aske^  Gowling  where  he  expected  to 
get  the  sand;  that  Gowling  said  *  *  *  *  j^e  would  have 
to  have  it  shipped  from  Alton;  that  Robinson  said 
*  *  *  *  there  was  plenty  of  good  sand  in  the  creek  or 
branch  close;  *  *  *  *  that  his  son  lived  over  there  and 
could  bring  a  load  as  he  came  back  and  forth,  and  that 
Robinson  made  the  sugestion  about  getting  the  sand 
from  the  branch. 

Appellant  testified  that  she  had  a  conversation . 
with  Richard  Robinson,  in  reference  to  hauling  the  sand, 
in  which  Robinson  said  that  Gowling  wanted  him  to 
haul  sand  from  town,  but  he  (Robinson)  had  persuad- 
ed Gowling  to  get  it  out  of  the  branch;  that  he  had 
told  Gowling  it  was  just  as  good  sand  and  that  he 
(Robinson)  would  rather  haul  it 
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from  the  branch  than 
to  haul  it  from  town.     Appellant  further  testified  that 


she  did  not  give  her  husband  authority  to  employ  any 
person  to  haul  sand  or  gravel  on  her  place,  other  than 
the  contract  or  agreement  about  hauling  material  in 
the  lease,  and  that  she  did  not  authorize  anyone,  as  her 
agent,  to  make  any  contract  different  from  that  con- 
tained in  the  lease. 

Edward  Saunders  was  called  by  appellee  as  a  wit- 
ness, and  testified  that  he  was  a  bricklayer  working 
for  Cowling;  that  he  saw  appellee  hauling  sand  and 
gravel  that  was  used  for  patching,  plastering  and  brick- 
work where  Richard  Robinson  Mved.  On  cross  exami- 
nation this  witness  stated  that  appellee  did  not  haul 
right  alone;  and  was  them  asked  if  it  was  not  true  that 
appellee  worked  on  the  place,  and  that  when  he  came 
to  work  from  the  place  where  he  lived  he  would  bring 
a  load  of  sand  and  gravel.  To  this  question  appellee 
interposed  an  objection,  which  was  sustained.  The 
purpose  in  asking  tihis  question  and  the  answer  expect- 
ed v/as  apparent.  It  was  an  effort  to  corroborate  the 
testimony  of  Edward  Nelson.  We  think  the  question 
was  proper  and  should  have  been  answered. 

Appellant's   contention   was  that   the  hauling     was 
done  by  anpellee  as  he  carne  to  his  work,  and  thereby 
saved  his   father  from  having  to  go  to  Carrolton     for 
sand  and  gravel,  as  testified  to  by 
Page  4 

Edward  Nelson.  Ap- 
pellee claimed  such  was  not  the  fact,  but  that  the 
hauling  was  done  in  pursuance  of  an  employment  by  J. 
E.  Cowling. 

Appellee  admits  that  he  knew  the  terms  of  the 
lease  between  his  father,  mother  and  appellant.  If 
the  claim  made  by  appellee,  in  this  case,  is  true,  then 
he  was  employed  to  haul  forty-nine  loads  of  sand  and 
gravel  at  $1.25  per  load,  amounting  to  $61.25,  notwith- 
standing the  fact  that  appellant  had  a  lease,  the  terms 
of  which  required  the  lessees  to  haul  all  material  and 
board  men  free  of  charge  while  improving  the  farm. 

The  court  gave  to  the  jury,  on  behalf  of  appellee, 

the  following  instruction: 

You  are  further  instructed  that  if  you  believe 
from  a  preponderance  of  the  evidence  in  this  case  that 
the  defendant,  J.  E.  Cowling,  was  t  he  agent  for  the 
defendant,  Sarah  E.  Cowling,  in  the  management  and 
improvement  of  her  farm  during  all  the  time  the  ser- 
vices in  controversy  were  performed,  and  if  you  furth- 


er  believe  from  a  preponderance  of  the  evidence  in 
this  case,  that  the  said  J.  E,  Gowhng  admitted  to  the 
plaintiif  that  there  was  due  and  owing  the  plaintiff  the 
sum  of  $61.25  for  the  hauling  of  49  loads  of  sand  and 
gravel,  and  the  sum  of  $1.50  for  the  mowing  of  an  or- 
chard and  promised  to  pay  the  defendant  the  said 
sums  of  money  and  the  plaintiff  agreed  to  accept  the 
same,  then  you  should  find  for  the  plaintiff  on  those 
items   and  assess  his  damages  at  the  sum  of  $62.75. 

This  instruction  was  erroneous.  The  admission  of 
an  amount  due  appellee  (if  made)  was  made  at  a  time 
long  after  the  work  was  done,  and  neither  such  admis- 
sion nor  a  promise  to  pay  it  would  in  any  way  be  bind- 
ing upon  the   defendant    (appellant). 

A  rule  that  would  allow  an  agent,  after  a  transac- 
tion was  closed,  to  admit  away  the  rights  of  his  princi- 
pal, v/ould  be  too  danger- 
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ous   to  be   tolerated.     Rul- 
ing Case  Law,  Vol.  1,  Pg.  510,  Par.  50. 

The  admission  of  an  agent  are  only  evidence 
against  the  principal  when  they  constitute  a  part  of  the 
res  gestae.  They  must)  accompany  the  transaction  in 
which  the  agent  acted;  that  he  stated  at  a  subsequent 
time  is  not  admissible. 

Converse  v.  Blumrich,  14  IWich.  109;  90  Am.  Dec.  240. 

Lowden  v.  Wilson,  233  111.  340   (348). 

Summers  v.  Hibbard  &  Co.,  155  III.   102  (112). 

The  jury  were  further  instructed  "that  it  does  not 
necessarily  follow  that  a  plaintiff  has  failed  to  estab- 
lish his  case  by  a  preponderance  of  proof  because  he 
has  testified  to  a  state  of  facts,  which  are  denied  by  the 
testimony  of  the  defendant;  that  in  arriving  at  the 
truth  you  have  a  right  to  take  into  consideration 
*  *  *  *  their  statements  to  third  parties  in  relation  to 
the  matter  in  question,  as  well  as  their  statements  to 
each  other  in  the  presence  of  third  parties,"  etc. 
There  is  nothing  to  base  several  parts  of  this  instruct- 
ion upon.  The  defendant  (appellant)  did  not  testify 
and  deny  a  state  of  facts  testified  to  by  the  plaintiff 
(appellee);  there  is  absolutely  no  evidence  of  any 
statements  made  to  each  other  when  alone  or  in  the 
presence  of  third  parties,  nor  would  the  statements  of 
appellee  to  J.   E.  Cowling,  made  long  after  the  work 

had  been  done 
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be  entitled  to  consideration  by  the  jury. 

The  verdict  of  the  jury  was  not  supported  by  the 


9o'. 


evidence.  The  court  erred  in  not  permitting  the  wit- 
ness Edward  Saunders  to  answer  the  question  pro- 
pounded to  him,  and  in  giving  the  two  instructions 
above  mentioned. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  Remanded. 
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x^en.   No.  6921.  APRIL  TERIf  A.  D.  1918.  Ag.  No.   66 

Springfield   Consolidate^    Railway   Company, 
et  al,  Appellee. 


JerrABurnett,  et  a\^.  (Edward  Holvey,  Appell- 
ant)   \  # 

Appeal  ix6xa  Circui|  Court  of  Sangamon  County.  / 

Opinion  by  Waggone^J.  2l4T^        6"^! 

A  bill  was  filed  July  28,  1917,  by  the  Springfield 
Consolidated  Railway  Company  and  the  Springfield 
Gas  and  Electric  Company  praying  for  an  injunction  to 
restrain  certain  persons  and  all  other  from  interfering 
with  the  property  and  management  of  the  companies 
and  from  interfering  with  and  molesting  their  employ- 
ees. 

A  supplemental  bill  was  filed  and  an  injunction  is- 
sued August  14.  1917,  and  served  on  a  large  number  of 
persons  and  wide  publicity  given  it. 

On  October  22,  1917,  a  petition  was  filed  alleging 
the  issuing  of  the  injunction  writ,  its  service  and  the 
publicity  given  it,  and  that  on  August  25,  1917,  well 
knowing  the  existence  of  the  writ  Edward  Holvey  vio- 
lated the  injunction  and  became  in  contejfipt  of  court, 
in  the  manner  set  forth  in  the  affidavit  attached. 
Attached  to  the  petition  is  the  affidavit  of  Alexander 
Cass,  a  motorman  employed  by 
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the  Springfield  Consol- 
idated Railway  Company,  that  on  August  25,  1917, 
while  walking  west  on  the  north  side  of  Monroe  Street 
in  Springfield'  Illinois,  near  an  alley  just  west  of  Fifth 
Street  he  was  assaulted  from  behind  and  struck  on  the 
right  side  of  the  forhead  with  some  blunt  instrument 
which  stunned  him,  knocked  him  over  so  he  fell  against 
an  ice  cream  freezer  standing  on  the  sidewalk  near 
the  alley  in  front  of  the  store  of  L.  Bonansinga;  that 
his  assailant  came  from  behind  and  ran  immediately 
northward  in  the  alley;  that  as  a  result  of  said  assault 
affiant  was  incapacitated  and  unable  to  work  for  five 
weeks;  that  affiant  is  informed  and  believes  his  assail- 
ant was  Edward  Holvey  and  that  upon  the  hearing  he 
will  be  able  to  prove,  by  witnesses  who  saw  and  recog- 


nized  Holvey,  that  he  was  the  assailant. 

Appellant  Holvey  was  served  with  process,  appear- 
ed and  moved  to  strike  the  petition  and  affidavit  from 
the  files.  The  court  denied  the  motion,  filed  an  ans- 
wer denying  the  charges  made  against  him  and  the 
evidence  was  heard  by  the  court. 

Appellees  produced  as  witnesses  Alexander  Cass, 
John  C.  Stewart,  Herman  Tabor,  Mrs.  T.  J.  Hussion, 
and  Carl  E.  Davis.  Alexander  Cass  told  of  the  assault 
which  occurred  August  25,  1917,  at  about  twenty-five 
minutes  of  four  o'clock  in  the  afternoon,  but  did  not 
know  who  did  it.  Carl  E.  Davis  told  of  the  publicity 
given  the   injunction. 
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John  C.  Stewart  knew  Ed- 
ward Holvey,  saw  the  assault  and  identified  Holvey  as 
the  assailant.  Herman  Tabor  and  Mrs.  T.  J.  Hussion 
saw  the  assault,  and  although  they  were  not  acquaint- 
ed with  Holvey  both  positively  identified  him  as  the 
man  who  made  the  assault.  The  three  witnesses, 
John  C.  Stewart,  Herman  Tabor  and  Mrs.  T.  J.  Hussion 
were  wholly  disinterested  and  not  in  anywise  impeach- 
ed. 

The  appellant  denied  the  charge  and  produced  as 
witnesses  Isaac  Robinson  ,  Charles  Wills,  Fred  Guy, 
Joseph  Spies,  William  Kern,  John  T.  O'Neil,  J.  W.  Coy 
and  David  Merchant.  Isaac  Robinson  and  Charles 
Wills  testified  that  Edward  Holvey  helped  Isaac  Rob- 
inson with  some  work  on  August  25,  1917.  and  was  at 
Robinson's  home  from  eleven  o'clock  A.  M.  to  four 
forty-five  P.  M.  Isaac  Robinson,  Charles  Wills  and  Ed- 
v/ard  Holvey  were  close  friends  and  all  belong  to  the 
Fireman's  Union.  Guy,  Spies,  William  Kern,  John  T. 
O'Neil,  J.  W.  Coy  and  David  Merchant  all  witnessed 
the  assault,  most  of  them  knew  both  Alexander  Cass 
and  Edward  Holvey,  and  they  testified  positively  that 
the  man  who  assaulted  Alexander  Cass  was  not  Edward 
Holvey.  Fred  Guy  and  Joseph  Spies  were  members  of 
the  Miner's  Union,  and  were  not  riding  the  street  cars, 
while  J.  W.  Coy  and  David  Merchant  were  striking 
street  car  men. 

The  court  after  hearing  the  testimony  found  ap- 
pellant, Edward 
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Holvey,  guilty  of  violating  the  in- 
junction and  ordered  that  he  be  sentenced  to  confine- 
ment in  the  county  jail  of  Sangamon  County  for  one 
hundred  twenty  days  and  that  he  pay  the  costs.  Ed- 
ward Holvey  brings  the  case  here  by  appeal. 

Appellee  entered  a  motion  to  strike  the  certificate 
of  evidence  from  the  record.  In  the  view  we  take  of 
the  case  it  is  unnecessary  to  pass  on  that  motion. 

Appellant  questions  the  sufficiency  of  the  petition 
and  affidavit.  We  think  the  petition  and  affidavit 
sufficient.  Courts  of  chancery  have  full  power  and 
authority  to  enforce  their  official  mandates  in  a  sum- 
mary manner.  To  say  otherwise  would  render  them 
powerless  and  inefficient.  The  injunction  was  binding 
not  only  on  the  parties  defendant  to  the  bill,  but  also 
upon  all  persons  who  had  actual  notice.  O'Brien  v. 
The  People,  216  111.  354  (367-8). 

The  proceedings  to  punish  appellant  for  contempt 
in  violating  the  injunction  are  civil  proceedings  and  it 
is  only  n'^^'^ssary  therefore  to  establish  his  guilt  by  a 
preponderance  of  the  evidence.  People  v.  Boconich, 
277  111.  290  (294-5).  We  do  not  think  that  the  finding 
of  the  trial  court  is  clearly  and  manifestly  against  the 
preponderance  and  weight  of  the  testimony.  Hake  v. 
People,  230  111.  174  (194-5).  The  trial  judge  saw  the 
witnesses  and  heard  them 
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testify.  He  was  in  much 
better  position  to  weigh  the  evidence  than  is  a  review- 
ing court.  We  are  confined  to  the  written  page  while 
the  trial  judge  had  the  benefit  of  the  demeanor  and 
conduct  of  the  witnesses  while  testifying  and  was  in  a 
far  better  position  to  properly  weigh  their  testimony. 
Upon  this  record  this  court  would  not  be  justified  in  in- 
terfering with  the  judgment  of  the  trial  court. 

Judgmeni  affirmed. 
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Gen.  No.  6924.  APRIL  TERM  a/d.  1918.  Ag.  No.  69. 
Chicagp-Springfield  Coal/Co.,   Appellant. 


Charf^s  J.  Le  M^ter,  Appellee. 
Appeal   from  Circuit   Cojirt  of  Sangamon   County. 
Opinion  by  Waggoner. ^J^  2l4     I. A        f5'^2' 

On  March  12,  1917,  appellant  was  operating  a  coal 
mine  north  of  Springfield,  in  Sangamon  County,  Illi- 
nois, and  had  rejected  the  Workmen's  Compensation 
Act.  Coal  was  hauled,  in  the  mine,  by  the  use  of 
mules  and  cars.  The  Appellee  was  engaged  in  driving 
a  mule,  hitched  to  a  car  through  an  entry  known  as  the 
Seventh  West  of  the  Main  South.  He  entered  the 
mine  about  6:30  in  the  morning  and  first  helped  har- 
ness the  mules  and  get  ready  for  work.  He  then  took 
a  mule,  got  two  empty  cars  in  which  miners  were  rid- 
ing and  started  back  into  the  mine.  He  was  driving 
down  grade,  the  mule  trotting.  He  saw  some  slate  on 
the  track,  the  car  ran  onto  the  slate,  left  the  track, 
struck  a  prop  and  knocked  it  down.  This  loosened  a 
large  quantity  of  slate  which  fell  on  appellee,  fract- 
uring the   third   cervical  vertebrae. 

Appellee  brought  this  action  on     the  case,     to  re- 
cover damages   for   the   injuries  sustained.     The  decla- 
ration contains    five    counts.     The 
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first  and  second  counts 
charge  that  the  appellant  failed  to  furnish  appellee  a 
reasonably  safe  place  to  work.  The  third  count 
charges  that  the  appellant  willfully  failed  to  examine 
the  mine  and  warn  appellee  of  the  dangerous  condition 
existing  in  the  mine.  The  fourth  count  charges  that 
the  appellant  failed  to  properly  support  the  slate  in 
the  roof  of  the  mine  with  props.  The  fifth  count 
charges  that  appellant  allowed  the  track  to  become  in 
a  dangerous  and  unsafe  condition.  The  defendant 
filed  a  plea  of  the  general  issue. 

The  jury  rendered  a  verdict  in  favor  of  appellee 
for  $12,500.00.  and  judgment  was  rendered  thereon. 
Appellant  complains  that  improper  evidence  was  ad- 
mitted. The  hypothetical  questions  propounded  to 
Drs.   Mautz  and  Deal   contained  only  facts     which  the 


testimony  tended  to  establish.  C.  &  E.  I.  R.  R.  Co.  v. 
Wallace,  ?02  111.  129,  (133).  There  is  no  dispute  as  to 
the  manner  and  cause  of  the  injury  sustained  by  rea- 
son of  the  acts  of  which  complaint  is  made,  and  in  such 
a  case  a  physician  may  testify  that  a  later  malady  was 
caused  by  the  original  injury  upon  the  same  principle 
that  he  may  testify  that  death  resulted  from  a  wound. 
Such  evidence  is  not  speculative.  Kimbrough  v.  Chi- 
cago City  Ry.  Co.,  272  111.  71,   (78). 

Appellant  claims  the  damages  are  excessive.  Ap- 
pellee was  thirty-three  years  old  when  injured,  and 
was  earning  from  $90.00  to  $100.00  a  month.  His 
neck  was  broken,  and  he  has  since  suffered  from  trau- 
matic 
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neurosis.  He  has  always  been  a  coal  min- 
er, and  the  evidence  tended  to  show  that  he  would 
never  be  able  to  work  again  at  his  trade.  We  cannot  say 
the  damages  are  excessive.  McCulIough  v.  111.  Steel 
Co.,  148  111.  App.  566,  (575):  Foley  v.  Everett,  142  HI. 
App.  250,   (255). 

The  Appellant  insists  that  the  verdict  is  against 
the  weight  of  the  evidence.  We  have  carefully  consid- 
ered the  evidence,  and  it  would  serve  no  useful  pur- 
pose to  set  it  forth  here  at  length.  We  cannot  agree 
with  appellant.  The  evidence  tends  to  support  the 
verdict  and  we  cannot  say  that  the  conclusion  of  the 
jury  is  clearly  against  the  weight  of  it.  Lyons  v. 
Stroud,   257  111.  350,   (353). 

The  Appellant,  at  the  time  of  making  a  motion  for 
a  new  trial,  filed  an  affidavit  of  one  of  the  jurors  to 
the  effect  that  a  member  of  the  jury  stated,  when  con- 
sidering their  verdict,  that  he  had  been  told  that  the 
appellant  offered  $10-000.00  as  a  compromise.  The 
conduct  of  a  juror  cannot  be  brought  to  the  attention 
of  the  court  by  affidavits  of  the  jurors  themselves  or 
affidavits  as  to  what  jurors  have  said  on  the  subject. 
Wyckoff  V.  Chicago  City  Ry.  Co.,  234  111.  613,  (617); 
Foley  V.  Everett,  142  111.  App.  250,    (255). 

Appellant  earnestly  argues  that  the  trial  court 
erred  in  refusing  to  instruct  the  jury  to  disregard  the 
third,  fourth  and  fifth  counts  of  the  declaration;  that 
these  three  counts  were  faulty,  and  that  it  was  entitl- 
ed to  an  instruction  to  disregard  them  by  virtue  of 
Sec.  71 
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Chpt.  110,  Kurd's  Statute  1917.  The  ap- 
pellant did  not  demur  to  the  counts  in  question.  It 
does  not  question  the  first  and  Second  counts  of  the 
declaration.  Sec.  78,  Chpt.  110  Kurd's  Statute  1917 
provides  that  where  there  isi  an  entire  verdict  on  sev- 
eral counts  such  a  verdict  shall  not  be  set  aside  on 
the  ground  of  any  defective  count  if  there  are  one  or 
more  counts  in  the  declaration  sufficient  to  sustain 
the  verdict.  "If  there  is  one  good  count  to  which  the 
evidence  was  applicable  and  which  is  sufficient  to  sus- 
tain the  judgment,  the  error  of  the  court,  if  any,  in  re- 
fusing to  instruct  the  jury  to  disregard  the  other 
counts  becomes  harmless."  Scott  v  Parlin  &  Oren- 
dorif  Co.,  245  111.  460,  (463);  Consolidated  Coal  Co.  v. 
Scheiber,  167  111.  539,  (541).  We  do  not  hold  that  the 
last  three  counts  were  faulty  but  even  if  they  were 
the  first  two  are  unquestioned,  and  the  evidence  tend- 
ed to  support  all  the  counts  so  there  could  be  no  rever- 
sible error  in   denying  appellant's  instructions. 

Numerous  other  errors  are  assigned,  all  of  which 
have  been  considered,  but  we  find  none  that  would 
warrant  a  reversal.  The  merits  of  the  case  are  clear- 
ly with  the  appellee,  and  the  errors  urged  are  highly 
technical. 

Judgment  affirmed. 
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Gen.  No.  6830     OCTOBER  TERM  A.  D.  1918.    Ag.  No.  6 


JAMgS  H.  BARNH^T,  Plaintiff  in  error, 

\ 

vs. 

H.  F.  CH'eSTER./t  als.,  Defendant  in  error 

"^**' "■'^-Appflal-from  .the^ircuit  Court  of  Champaign  County 

Opinion  by  Waggoner,  J. 

The  plaintiff  in  error  brought  an  aciton  on  the  case 
against  the  Chester  Transfeir  Co.,  a  partnership,  to  re- 
cover damages  resulting  from  having  been  struck,  knock- 
ed down  and  ran  over  by  an  automobile.  H.  F.  Chester, 
who  entered  his  appearance,  was  the  only  defendant  be- 
low or  here.  To  a  declaration  of  seven  counts  the  gen- 
eral issue  was  filed,  and  the  jury  returned  a  verdict  for 
the  defendant. 

On  November  6,  1915,  at  about  11:30  p.  m.,  James 
K.  Barnhart  was  crossing  University  Avenue  in  Cham- 
paign. Plaintiff  in  error  walked  out  into  University 
Avenue,  saw  a  street  ca.r  going  east,  and  waited  for  it 
to  P8.SS.  He  says  an  automobile  was  following  the 
street  car,  and  when  such  automobile  had  passed  he  start- 
ed on  and  was  struck  by  defendant's  automobile  going 
west. 

It  is  claimed  that  it  was  error  to  exclude  the  evi- 
dence  of  the  witness     Henry     Jones,  by  whom  it  was 
sought  to  be  shov/n  that  the  next 
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morning,  about  nine 
or  ten  o'clock,  there  was  a  track  in  the  dirt,  where  the 
collision  occured,  about  ten  inches  v/ide  and  forty-five 
feet  long.  The  evidence  shows  that  University  Avenue 
is  one  of  the  main  streets  between  the  cities  of  Cham- 
paign and  Urbana,  and  that  automobiles  and  street  cars 
are  passing  back  and  forth,  on  that  street,  practically 
all  the  time.  There  was  no  showing,  or  offer  to  show, 
that  the  conditions  the  next  morning  at  nine  or  ten 
o'clock  were  the  same  as  at  the  time  of  the  accident. 
Conditions  subsequent  to  the  accident  may  be  shown 
only  where  the  conditions  have  not  changed.  Unless 
the  evidence  relates  to  a  time  so  close  to  the  accident 
that  it  is  apparent  the  condition  has  not  changed,  there 
must  be  proof  that  the  conditions  are  the  sam.e.  Under 
the  facts  appearing  there  was  no  error  in  excluding  the 
evidence. 

Plaintiff's    first   refused   instruction    overstates   the 
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rule  that  the  testimony  of  one  witness  may  be  of  more 
weight  than  that  of  many,  by  using  the  expresion 
"much  more  weight"  when  "  more  weight"  is  usual  and 
proper  phrase.  Plaintiff's  second  refused  instruction 
erroneously  attempted  to  state  it  to  be  the  duty  of  the 
defendant  to  give  warning  by  horn  or  bell  on  approach- 
ing a  street  crossing.  There  is  no  such  duty  as  a  matter 
of  law,  but  it  is  for  the  jury  to  say  under  all  the  facts 
and  circumstances  of  a  given  case  what  ,does  or  does  not 
constitute  neghgence.  Winn  v.  C.  C.  C.  &  St.  L.  Ry.  Co., 
239  111.  132,  (139). 

Plaintiff's  third  refused  instruction  erroneously  as- 
sumes that 
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the  collision  occurred  at  a  street  crossing.     It 

also  erroneously  requires  Ifhe  defendant  to  have  his  car 
under  such  control  that  he  can  prevent  its  running  over 
anyone.  This  would  require  defendant  to  use  more  than 
due  care,  and  would  make  him  liable  even  where  he  was 
guilty  of  no  negligence.  The  seventh  refused  instruct- 
ion also  required  defendant  to  keep  his  machine  under 
such  control  as  will  enable  him  to  avoid  a  collision  with 
another  person  who  may  be  using  due  care.  The  defen- 
dant is  only  liable  in  case  of  negligence.  There  was  no 
error  in  refusing  instruction  five,  as  the  matter  of  due 
care  was  sufficiently  covered  by  instruction  eight  that 
was  given. 

We  have  carefully  considered  the  numerous  errors 
urged  in  the  several  instructions  given  for  defendant, 
but  it  would  serve  no  useful  purpose  to  d^iscuss  them  in 
detail.     There  is  no  reversible  error  in  the  instructions. 

It  was  error  to  admit  in  evidence  the  ordinance  of 
Champaign,  prohibiting  bright  tights  on  automobiles,  but 
such  errors  was  hajrmless.  The  ordinance  was  wholly 
immaterial  and  should  have  been  excluded,  but  as  it  had 
no  bearing  on  the  issues  it  could  not  have  injured  the 
plaintiff. 

On  a  motion  for  aj  new  trial  affidavits  were  presen- 
ted of  newly  discovered  evidence.     The  affidavits  were 
not  preserved  in  the  bill  of  exceptions,  and  for  that  rea- 
son cannot  be  considered.     People  v. 
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Weston,  236  111.  104 

(105);  Green  v.  Jennings,  184  111.  App.  340  (343). 

The  abstract  shows  nOi  judgment  rendered,  and  this 
alone  would  be  a  sufficient  reason  for  affirming  the 
case.     Flaningham  v.  Hogue  59  111.  App.  315,  (318). 

Judgment   Affirmed. 
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Thes^Aultman  and  Taylrf  Machine;^  Co., 


^ 


Defendant  injError.  /f 


vs.  I 

I 
Elmer  EX  Haulman  q^d  J.  H.  Haulman. 

%  Plaintiff^'  in  Error. 
Error  to  Circuit  Court  of  Macon  County. 
Opinion  by  Waggoner.  J.  214T/\        fi'^S 

On  December  28,  1915,  defendant  in  error  procur- 
ed a  judgment,  by  confession,  in  the  circuit  court  of 
Macon  County  for  $2425.42  against  the  plaintiffs  in  er- 
ror, on  ten  notes  five  of  which  were  given  on  April  21, 
1915,  and  the  remainder  on  June  26,  1915.  Afterwards 
the  judgment  was  opened,  leave  given  plaintiff  in  error 
to  plead  and  a  number  of  pleas  were  filed.  On  the 
trial  of  the  case  a  jury  returned  a  verdict,  in  favor  of 
the  defendant  in  error,  for  $1340.00  and  judgment  was 
entered  .thereon. 

On  June  20,  1911,  plaintiff  in  error,  Elmer  E.  Haul- 
man,  purchased  from  defendant  in  error,  at  Decatur, 
Illinois,  a  sixteen  horse  power  Avery  engine,  a  separa- 
tor and  a  tank  for  which  he  gave  his  notes  aggregating 
$1466.00.  On  September  21,  1912,  he  traded  this  en- 
gine for  a  second  hand  Avery  twenty  horse  power  en- 
gine and  gave  his  notes  for  an  additional  $400.00  to- 
gether with  a  chatel  mortgage  securing  their  payment. 
Afterwards  he  bought  a  clover  huUer  for  $750.00  for 
which  he  gave  his  note  secured  by  a  chattel  mortgage. 
The  various  notes  were  renewed,  from  time  to  time, 
and  in  April  and  June  1915,  the  notes  upon  which  judg- 
ment was  entered,  were  given  in  renewal  of  the  form- 
er notes  and  were  signed  by  plaintiff  in  error,  J.  H. 
Haulman,  as 
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security. 

It  was  the  contention  of  the  plaintiffs  in  error  that 
the  contract  between  the  parties  was  verbal;  that  the 
second  Avery  engine  had  been  verbally  warranted  to 
them  and  that  such  engine  had  not  proven  to  be  as 
warranted.  The  defendant  in  error  claimed  the  con- 
tract for  such  engine  was  in  writing  and  that  no  verbal 
testimony  was  admissible.    The    execution  of  the  con- 


tract,  referred  to  by  defendants  in  error,  was  denied 
by  a  verified  plea  and  plaintiffs  in  error  insisted  that 
although  it  should  be  determined  that  it  was  their  con- 
tract, yet  that  there  were  parts  of  the  contract  made 
by  the.m  with  defendants  in  error,  that  were  by  words 
of  mouth  and  for  that  reason  the  whole  of  it  would  be 
treated  as  a  verbal  contract. 

On  the  trial,  in  the  circuit  court,  the  defendant  in 
error  (plaintiff)  offered  in  evidence  the  ten  notes  above 
mentioned,  together  with  the  judgment  that  had  been 
rendered  thereon,  by  confession,  and  rested  its  case. 

The  defendant,  Elmer  E.  Haulman,  was  sworn  as  a 
witness  in  his  own  behalf.  His  examination  had  pro- 
ceeded but  a  short  time  when  Mr.  Fitzgerald,  one  of 
tihe  attorneys  for  the  defendant  in  error,  interrupted 
the  examination  by  asking  "leave  to  ask  a  question  of 
privilege"  to  which  the  court  replied  "Go  ahead.  *  *  * 
I  suppose  he  (Fitzgerald)  asked  for  the  privilege  of 
asking  him  to  show  the  written  contract."  Mr.  Fitz- 
gerald replied  that  he  did  and  presented  to  the  witness 
an  order  for  the  second  Avery  engine.     In  answer  to  a 
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question,  asked  by  Mr.  Fitzgerald,  as  to  the  signature 
to  such  order,  the  witness  said  it  was  his.  On  object- 
ion being  made  by  plaintiffs  in  error  that  the  proper 
time,  for  defendant  in  error,  to  make  such  proof  would 
be  in  rebuttal  the  court  announced  that  such  evidence 
was  proper  at  that  time  for  the  purpose  of  finding 
out  whether  or  not  the  agreement  was  reduced  to 
writing. 

The  court,  at  this  point  of  the  trial,  adopted  the 
view  of  the  defendant  in  error  that  the  contract  was 
in  writing  and  thereafter  refused  to  permit  plaintiffs 
in  error  to  make  any  proof  in  support  of  their  conten- 
tion in  that  regard.  Plaintiffs  in  error  certainly  had  a 
right  to  offer  evidence  in  support  of  their  pleas  upon 
which  issue  had  been  joined  and  to  have  the  jury  de- 
termine who  was  right  as  to  the  facts.  While  the  vvit- 
ness  had  been  asked  about  the  signature  such  contract 
was  not  yet  in  evidence  and  should  not  have  been,  for 
any  purpose,  considered  by  the  court. 

The  contract  was  offered,  by  defendant  in  error, 
in  rebuttal  and  then  admitted  in  evidence.  The  mere 
fact  that  the  witness     Haulman  said     that  it  was  his 
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signature  to  the  contract  would  not  necessarily  make 
it  admissible  and  it  certainly  would  not  have  been  ad- 
missible on  cross  examination.  The  action  of  the  court 
in  deciding  that  the  contract  was  in  writing  as  was 
done  and  then  excluding  evidence,  offered  by  plaintiffs 
in  error  was  erroneous. 

Complaint  is  made  that  the  court  erred  in  giving 
the   fifth  instruction  wherein   the  jury  were  told  that 
the  "prima  facie   case   (made  by   plaintiff)    under  the 
pleadings  and  evidence  in  this  case, 
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has  ir.  no  way  or 
manner  been  overcome  by  an  alleged  breach  of  war- 
ranty or  failure  of  consideration."  As  a  statement  of 
law  the  instruction  is  probably  correct  after  the  ex- 
clusion of  the  evidence  offered  by  plaintiff  in  error  in 
support  of  their  pleas  of  warranty  and  failure  of  con- 
sideration. With  the  evidence  admitted,  in  support  of 
such  pleas,  the  instruction  would  have  been  an  invas- 
ion of  the  province  of  the  jury  whose  right  it  would 
have  been  to  determne  that  fact. 

In  the  sixth  instruction  the  jury  were  told  that  if 
they  believed  from  the  evidence,  that  the  parties  en- 
tered into  the  written  agreement  introduced  in  evi- 
dence they  are  bound  by  the  terms  thereof. 

Under  this  instruction  if  the  plaintiff  in  error, 
Elmer  E.  Haulman  signed  the  written  agreement  he 
would  be  bound  by  its  terms  no  matter  how  his  signat- 
ure was  obtained  by  fraud  or  otherwise.  This  in- 
struction  is   erroneous. 

The  seventh  instruction  is  also  erroneous  in  that 
it  submits  to  the  jury  the  question  as  to  whether  or  not 
the  defendant  in  error  was  entitled  to  recover  upon  the 
notes  and  judgment  without  stating  under  what  con- 
ditions  of  law  such  recovery  could  be  had. 

The  judgment  of  the  circuit  court  is  reversed  and 
this  cause  remanded. 

Reversed   and   Remanded. 
Page  4 


I 

Gen.  No.  6948  OCTOBER  TERM, /.  D.  1918  Ag.  No.  18 
MONTi  R.   FISHERf  Appellant. 


EUG^E  BROW>^  et  als.,  Appellees. 
Appeal  froin  Circuit  Court  of  Tazewell  County. 

opinion  b,.Wa.«o„er./  OldJ\        fi^2^ 

This  is  a  suit!  brought  by  appellant 'tw  recover  dam-  •  -^^  •  \J  *-^  ^^ 
ages  to  three  lots,  owned  by  him,  in  Urbandale  Addi- 
tion to  the  Village  of  East  Peoria.  The  declaration 
alleges  that  appellant  bought  two  of  the  lots  from  ap- 
pellee June  21,  1912,  and  the  other  one  on  June  1,  1913; 
that  in  the  year  1910  appellees  platted  and  laid  off 
this  addition  and  in  doing  so  plowed,  scraped  and  filled 
up  a  creek  or  water  course  running  westerly  through 
what  is  called  Shadoway  Street,  the  lots  bought  by  ap- 
pellant being  near  and  adjacent  to  such  street;  that  ap- 
pellant went  into  possession  of  the  lots  June  1,  1913; 
that  at  the  time  he  purchased  the  lots  and  went  into 
possession  of  them  he  did  not  know  and  had  no  reason- 
able means  of  knowing  that  appellants  had  filled  up  the 
creek  and  natural  water  course  until  the  summer  of 
1915  when  the  creek,  because  of  its  having  been  leveled 
off,  filled  up  with  earth,  sand  and  other  obstructions, 
overflowed  and  thereby  washed  sand,  gravel,  earth  and 
other  substance  upon  and  over  the  lots  on 
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five  different 
times  during  the  summer  of  the  year  1915  and  six 
times  during  the  summer  of  the  year  1917  (giving  the 
dates)  and  that  the  appellant  is  injured  and  has  sus- 
tained damages. 

To  the  declaration  a  general  and  special  demurrer 
was  interposed,  sustained  and  judgment  rendered 
against  appellant  for  cost,  from  which  judgment  he  ap- 
pealed to  this  court. 

The  declaration  shows  that  appellant,  a  year  and  a 
half  after  the  plowing,  scraping  and  filling  complained 
of  has  been  done,  bought  the  lots  of  appellees  who  were 
the  owners  of  the  whole  of  the  addition  when  they  did 
the  work.  This  case  is  one  of  complaint  by  the  pre- 
sent owner  of  lotis  for  acts  done  by  a  former  owner  re- 
sulting in  injury  to  the     present     owner.     Appellant's 


theory  seems  to  be  that  the  declaration  charges  the  de- 
fendants 'yith  actionable  negligence.  The  authorities 
cited  by  appellant  are  all  to  the  effect  that  a  purchas- 
er takes  <^he  estate  subject  only  to  easements  created 
expressly  or  by  implication  from  the  terms  of  former 
grants,  or  such  others  as  are  apparent  from  inspection 
of'  the  premises.  No  other  reasons  are  advanced  by  ap- 
pellant in  support  of  the  declaration.  The  appellant 
assumes  that  there  is  an  easement  of  flowage  across 
his  lots.  The  allegations  tend  to  show  a  natural  right 
of  flowage.  It  is  not  apparent  wherein  the  defendants 
owed  the  plaintiff  any  duty  that  they  have  negligently 
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violated.    The  declaration  falls     far  short  of  charging 
the  defendants  with  deceit.     The  action  of  the     court 
in  sustaining  the  demurrer  was  right,    and     the    judg- 
ment is  sustained. 
Affirmed. 
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Gen.  No.  6951.  OCTOBER  ':^RM  A.  D.  1918.  Ag.  No.  21 
WILLIAM  UN^i^lLLER,     Appellee, 


LEWIS  JUR®:NSMYER,  Appellant. 
Appeal  from  the  ^cuit  Court  of  Vermilion  County 
Opinion  by  Waggdner,  J.  /wl4I,A«652 

The  appellant  on  October  16,  1916,  borrowed  a 
male  hog  from  appellee  in  good  healthy  condition,  took 
it  from  the  farm  of  appellee  to  his  own,  and  kept  it 
until  November  30,  and  then  returned  it.  Appellee 
claims  that  while  the  hog  was  on  appellant's  farm  it 
became  infected  with  a  contageous  disease;  that  appel- 
lant knew  it;  that  it  thereby  became  his  duty  to  use  all 
leasonable  means  to  prevent  the  spread  of  such  disease; 
that  instead  of  so  doing  he  returned  the  hog  to  the 
farm  of  anpellee  where  he  (appellee)  had  about  seven- 
ty hogs  in  good  healthy  condition;  that  by  reason  of  ap- 
pellant's wrongful  act  such  disease  communicated  to 
appellee's  hogs,  and  that  most  of  them  became  infected 
with  such  contageous  disease  and  died. 

Appellant  says  the  hog  was  in  good  healthy  condi- 
tion at  the  time  he  was  borrowed,  and  likewise  when 
he  was  returned;  that  during  the  time  the  hog  was  on 
his  farm  there  were  no  diseased  hogs  upon  it  and  none 
until  long  after  the  hog  in  question  was  taken  away. 
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The  jury  returned  a  verdict  in  favor  of  appellee 
for  $400.00.  judgment  was  rendered  thereon,  an  appeal 
taken,  and  appellant  insists  that  the  verdict  is  not  sup- 
ported by  the  evidence. 

It  was  encumbent  upon  the  appellee  to  show,  by  a 
preponderance  of  the  e\'idence,  that  his  hog  became  in- 
fected with  a  contageous  disease  while  in  the  posses- 
sion of  appellant,  and  that  such  disease  was  communi- 
cated from  the  hog  to  other  hogs  of  appellee  after  be- 
ing returned  to  his  farm.  This  has  not  been  done. 
The  parties  to  this  suit  were  friends.  The  hog  was 
loaned,  without  compensation,  to  be  returned  by  Dec- 
ember 1,  as  appellee  wanted  to  use  the  hog  at  that 
time.  The  hog  was  returned  November  30.  Appellee 
testified  that  he  got  home  about  three  o'clock  in  the 
afternoon,  and   found   the  male  hog  in   with  his  other 


hogs,  sick,  coughing,  and  would  not  eat;  that  appellant 
had  told  V'^i  at  Fred  Sickel's  sale-  the  day  before,  that 
the  hog  was  sick;  that  he  (appellant)  thought  the  hog 
was  going  to  die,  and  that  he  (appellant)  would  have  the 
hog  to  pay  for.  The  record  shows  no  reply,  made  by 
appellee,  to  this  statement,  notwithstanding  the  hog 
was  to  be  returned  for  appellee's  use  two  days  later. 
No  objection,  on  his  part,  to  a  sick  hog  being  brought 
on  his  farm  where  he  had  seventy  others.  William 
Richards  says  two  months  later  appellee  asked  him  if 
he  recollected  the  conversation.     Richards 
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recollected  it, 
and  says  Jurgensmyer  came  up  where  four  of  us  (Un- 
willer,  J.  H.  Jenks,  Thomas  Richards  and  myself)  were 
standing,  and  said,  "Unwiller.  that  hog  acts  sick.  I  ex- 
pect I  will  have  you  to  pay  for  him."  J.  H.  Jenks  was 
called  and  testified  that  he  saw  Jurgensmyer  and  Un- 
willer talking,  but  was  not  close  enough  to  hear  what 
was  said.  Thoma,s  Richards  was  not  called,  nor  his 
absence  explained.  Appellant  denies  having  made 
these  statements,  and  in  view  of  the  evidence  in  this 
case,  we  believe  him.  Appellee  says  when  he  got  home 
and  found  ..*.he  sick  hog  with  his  other  hogs  that  he,  o" 
that  evening,  had  Reuben  Abbott  and  Everett  Turner 
take  the  sick  hog  away  from  the  rest  of  the  bunch  and 
put  him  in  a  pen  west  of  the  house  in  the  orchard. 
Everett  Turner  was  not  called,  and  no  showing  of  what 
effort,  if  any,  was  made  to  produce  him.  If  appellant's 
■contention  is  true,  he  was  a  material  witness.  Reubei 
Abbott  testified  tihat  he  saw  the  hog  the  next  morn- 
ing, and  did  not  have  .anything  to  do  with  putting  hin 
in  any  other  place,  and  further  that  the  hog  was  first 
put  in  the  pasture  and  then  changed  to  the  orchard. 
It  is  not  disputed  that  the  hog  was  gotten  from  a  box 
stall  in  a  barn.  Appellant  and  Leslie  Towner  both 
testified  that  the  hog,  when  returned,  was  put  in  the 
box  stall.  The  parties  to  this  suit  live  three  and  one- 
half  miles  apart.  Appellant  does  not  live  on  his  farm 
but  in  Homer.     According  to  Appellee's  statement  he 
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said  nothing  to  appellant  about  the  condition  of  the  hogs 
until  the  male  hog  died  about  a  month  after  it  had  been 
brought  back.     Appellant  testified     that     on     the  next 
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morning,  after  returning  the  hog,  he  went  to  Canada- 
bought  one  hundred  and  eight  hogs,  brought  them  home 
December  9,  1916,  put  them  in  with  his  other  hogs,  and 
that  he  bought  still  other  hogs  at  the  State  Fair,  which 
were  taken  to  his  fa^rm.  If  appellant  had  cholera  on 
his  farm,  he  did  an  unusual  thing  in  buying  other  hogs 
and  putting  them  on  the  farm. 

Appellant  is  corroborated  in  his  statement  that  the 
male  hog  was  sick  when  brought  home,  by  Reuben  Ab- 
bott, who  saw  it  the  next  morning,  and  by  no  one  else. 
Appellant  is  corroborated  in  his  statement  that  the  hog 
was  not  sick  when  returned,  by  Leslie  Towner,  who  went 
with  him  to  take  it  back,  by  Harvey  Boyd,  the  tenant 
on  appellant's  farm  where  the  borrowed  hog  was  kept, 
and  by  appellee's  silence  for  a  month  thereafter. 

Appellant  testified  there  were  no  sick  hogs  on  his 
farm  while  appellee's  hog  was  there,  and  is  corroborated 
by  the  tenant,  Harvey  Boyd,  and  by  Earl  Towner,  an  em- 
ployee working  on  the  farm. 

Appellee  testified  that  his  other  hogs  begun  getting 
sick  about  a  month  after    the    male  hog    was  brought 
back,  and  that  it  might  have  been  five  weeks.     He  is 
corroborated  by  Reuben  Abbott  and  no 
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one  else.  J. 
H.  Jenks,  a  witness  called  by  appellee,  testifies  that  he 
was  at  appellee's  in  November;  that  he  saw  his  hogs,  and 
did  not  see  any  sick  ones,  but  on  cross  examination  said 
he  did  not  know  whether  there  were  any  sick  hogs  or 
not,  and  to  the  same  effect  is  the  testimony  of  Lon  Libka. 
Appellee  is  contradicted  by  Edgar  Martin,  who  testified 
that  in  a  talk  had  v/ith  him  in  November  (which  woul  1 
be  while  the  male  hog  was  at  appellant's)  appellee  said 
his  hogs  were  dying;  that  he  was  loosing  three  or  four  a 
day.  Charles  Steinberger  testified  that  in  the  latter  part 
of  November  he  saw  three  dead  hogs  on  appellant's 
farm,  and  that  appellee  said  he  was  burning  some  of 
them.  John  Anderson  saw  4  small  hogs  dead  on  appellee's 
farm  in  November.  On  October  24,  1916,  Ulysses  East- 
on  began  working  ior  appellee  on  his  farm  and  worked 
three  weeks.  He  testified  that  ''the  whole  bunch"  of  the 
hogs  was  sick  when  he  went  there,  were  not  eating,  and 
that  at  appellee's  direction  (wthich  is  not  denied)  he 
hauled  out  six  or  eight  dead  hogs  and  scatteered  them 
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in  the  fields,  and  that  a  dozen  or  dozen  and  a  half  died 
in  the  fall  of  1916  while  he  was  there.  J.  T.  Hall,  a  vet- 
erinary surgeon  called  by  appellant,  testified  that  where 
a  hog  is  exposed  to  cholera  in  an  acute  form  the  period 
of  incubation  would  be  from  three  to  seven  days,  and  in 
a  chronic  form  seven  to  ten  days.  0.  P.  Dickson,  a  vet- 
eranary  called  by  appellee, 
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testified  that  a  virulent  in- 
fection would  develop  in  a  very  few  days;  any  other 
might  bei  ten  days,  not  over  fourteen  days,  and  that  the 
general  run  of  time  would  be  from  five  to  ten  days.  As 
has  been  stated,  appellee  said  his  hogs  began  getting 
sick  about  a  month  after  the  male  hog  was  brought  back, 
and  that  it  might  have  been  five  weeks. 

The  verdict  of  the  jury  evidently  was  a  compromise. 
An  effort  to  divide  a  loss  between  the  parties.  If  appel- 
lee was  entitled  ix>  recover,  his  claim  was  $764.00  and  not 
$400.00  A  verdict  for  the  last  named  sum  finds  no  basis 
whatever  in  the  evidence. 

In  the  case  of  Schwill  &  Co.  v.  Moulton,  168  111.  App. 
519  (523)  the  court  says,  "Counsel  for  plaintiff  urges  a 
reversal  of  the  judgment  on  the  ground  that  the  verdict 
of  the  jurv,  for  the  sum  of  $300.00  jn  favor  of  plaintiff, 
is  inconsistent  with  any  legitimate  theory  of  the  evidence 
and  cannot  be  acctionted  for  except  as  lihe  result  of  com- 
promise or  bias.  We  are  of  the  opinion  that  for  this 
reason  the  judgment  of  the  court  should  be  reversed  and 
the  cause  remanded.  Conrad  Seipp  Brewing  Co.  v.  Peck, 
85  111.  App.  637;  Dewes  Brewing  Co.  v.  Kerkin,  107  111. 
App.  620-621;  Manhattan  Brewing  Co.  v.  Riordan,  157  111. 
App,  234;  Dunlay  v.  Smith,  25  111.  App.  288291;  Chicago 
&  Alton  R.  R.  Co.  v.  Gretzner,  46  111.  74-81;  Larson  v. 
Glos,  235  III,  584-587."  It  is  somewhat  significent  that 
appellee  is  willing  to  accept  a 
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judgment  of  $400.00 
on  a  claim  of  a  much  larger  amount. 

The  court  erred  in  overruling  appellant's  motion  for 
a  new  trial.  The  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and   Remanded. 
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Gen.  No.  6956.  OCTOBER  TERM^A.  D.  1918  Ag.  No.  57 

Letha  Ferguson,  Adminiswatrix  of  the  estate 
of  Robert  Ferguson,  decked,  Appellee. 
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Chester  Yarnell  and  Ffossie  ^arnell,  Appellants. 

Appeal  from  Circuit  Court  of  Moultrie  County. 

Opinion  by  Waggoner,  J. 

The  appellee,  Letfha  Ferguson,  as  administratrix  of 
the  estate  of  Robert  Ferguson,  deceased,  brought  an 
action  on  the  case  against  the  appellants,  Chester  Yar- 
nell and  Flossie  M.  Yarnell,  his  wife,  to  recover  damages 
for  the  death  of  appellee's  intestate,  caused  by  a  colli- 
sion between  an  ice  wagon  and  an  automobile.  The 
case  was  tried  before  a  jury  that  returned  a  verdict, 
against  the  appellants,  for  $2350.00. 

The  api>ellants  claim,  (1)  that  appellee's  intestate 
was.  guilty  of  contributory  negligence  in  violating  a  city 
ordinance  by  stepping  hii3  wagon,  in  a  street,  more  than 
two  feet  out  from  the  curb,  and  by  not  tieing  his  horse; 
(2)  that  (a)  there  is  no  proof  as  to  how  the  collision 
occurred;  no,  proof  that  the  automobile  ran  into  the  ice 
wagon,  and  appellants  therefore  invoke  the  well  settled 
rule  that 
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proof  of  the  collision  alone  is  no  proof  of  negligence; 
and  (b)  that  there  is  no  proof  that  appellant,  Flossie 
M.  Yarnell,  was  the  agent  of  her  husband  and  driving 
the  automobile  for  him  about  his  business;  (3)  that  the 
court  erred  in  giving  and  in  refusing  instructions;  (4) 
that  there  was  error  in  the  admission  of  evidence,  and 
(5)    that  the  damages  are  excessive. 

The  appellee's  intestate,  Robert  Ferguson,  was  in 
the  e  mploy  of  C.  0.  Pifer,  and  on  the  morning  of  May 
17,  1917,  was  delivering  ice  with  a  one  horse  wagon. 
On  going  east,  on  West  Harrison  Street  in  the  City  of 
Sullivan,  Robert  Ferguson  stopped  his  horse  and  wagon 
in  front  of  the  residence  of  0.  J.  Gauger  on  the  south 
side  of  the  street.  The  street  was  paved.  The  pav- 
ment  was  thirty-six  feet  wide.  The  ice  wagon  stopped 
so  that  the  south  rear  wheel  was  four  or  five  feet  from 
the  curb.     Robert  Ferguson  was  standing  on  a  step  at- 
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tached  to  the  rear  end  of  the  wagon  and  was  sawing 
ice.  At  about  eighfc'  o'clock  in  the  morning  of  May  17, 
L917,  the  appellant,  Flossie  M.  Yarnell,  was  driving  east 
on  West  Harrison  Street,  in  a  five  passenger  Paige  tour- 
ing car,  with  her  child.  The  automobile  belonged  to 
the  appellant,  Chester  Yarnell,  her  husband.  Chester 
Yarnell  told  the  witiness  Nettie  E.  Sears,  that  "the  rea- 
son he  sent  her  (his  wife)  was  because  he  was  too  busy 
to  take  the  time  himseltf",  and  that  the 
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collision  hap- 
pened because  his  wife's  "foot  was  numb."  He  had  a 
plow  share  at  a  blacksmith  shop  in  SulHvan  being  sharp- 
ened. Flossie  M.  Yarnell  was  driving  at  about  twelve 
to  fifteen  miles  an  hour.  The  automobile  ran  into  the 
ice  wagon  from  the  rear,  binding  Robert  Ferguson  be- 
tween the  radiator  of  the  car  and  the  rear  end  of  the 
ice  wagon,  inflicting  injuries  from  which  he  died  in 
about  two  hours.  Three  carpenters  were  at  work  build- 
ing a  poarch  on  the  Gauger  house.  One  of  the  carpen- 
ters, Andrew  Weakley,  testified  tihat  he  was  working 
on  a  scafi'old  at  the  northwest  corner  of  the  house,  and 
his  attention  was  attracted  by  the  noise  of  an  automo- 
bile coming  from  the  west;  that  it  was  Mrs.  Yarnell; 
that  he  saw  her  when  she  was  from  sixty  to  one  hun- 
dred feet  from  the  ice  wagon  and  she  was  looking  up  at 
the  men  on  the  porch.  He  turned  his  attention  back  to 
his  work;  heard  a  crash;  looked  around  and  saw  the 
automobile  had  run  into  the  wagon,  and  had  caught 
Robert  Ferguson  between  the  two.  He  had  seen  Ro- 
bert Ferguson  working  behind  the  ice  wagon  sawing 
ice  and  standing  facing  the  east  just  a  short  time  be- 
fore. The  wagon  was  still  going  when  he  looked 
around.  T,he  automobile  pushed  the  wagon  from 
twenty  to  twentjy-five  feet.  The  horse  was  lunging  and 
the  harness  broken.  The  witness  ran  to  the  scene  of 
the  accident.  He  found  the  automobile  and  wagon 
fastened  together  by  the  left  front  spring  of  the  auto- 
mobile being 
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fast  in  the  left  rear  wheel  of  the  wagon 

with  Robert  Ferguson  pinioned  between  the  two.     Five 

or  six  blocks  of  ice  were  scattered  over  the  pavement. 

Jessie  Buxton  testified  that  she  lived     across     the 


-(ji.d  fioifcili* 


street  northeast  from  where  the  accident  occurred. 
She  was  looking  out  the  window;  saw  Flossie  Yarnell 
in  the  automobile  approaching  and  saw  the  automobile 
and  wagon  come  together.  Flossie  Yarnell  was  crying. 
The  witness  said,  "I  really  think  she  thought  she  was 
over  farther  than  she  was."  As  near  as  the  witness 
could  remember  she  (the  witness)  shut  her  eyes  just 
before  they  came  together. 

The  appellants  took  the  deposition  of  Harry  M. 
Rhoda  and  Verdi  P.  Rhoda.  On  the  trial  appellee  asked 
for  the  depositions,  and  appellants'  attorney  stated,  in 
the  presence  of  the  jury,  that  they  would  produce  them 
in  good  time.  The  depositions  were  then  in  the  office 
of  appellants'  attorney.  The  appellants'  attorney  the 
next  day  returned  the  depositions  and  stated  before 
appellee  rested  that  the  depositions  were  in  the  court 
files.  Appellee  rested  without  offering  the  depositions 
in  evidence,  and  appellants  did  not  offer  them.  After- 
wards the  court,  very  properly,  permitted  the  appellee 
to  reopen  her  case  and  tb  offer  the  depositions.  Harry 
M.  Rhoda  testified  that  he  was  a  Captain  in  the  Salva- 
tion Army:  that  he  was  in 
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Sullivan  on  May  17,  1917, 
and  saw  the  collision  between  the  automobile  and  ice 
wagon.  He  testified,  "I  was  looking  directly  at  the 
parties  and  the  objects  when  the  accident  happened. 
The  ice  wagon  was  standing  on  the  right  side  of  the 
street,  stationary." 

There  were  a  number  of  witnesses  on  the  scene  im- 
mediately after  the  collision.  The  brakes  were  not  set 
on  the  automobile.  They  pushed  the  automobile  back 
and  took  Robert  Ferguson  from  between  it  and  the 
wagon,  and  carried  him  to  his  home,  where  he  after- 
wards died.  Robert  Ferguson  had  worked  for  C.  O. 
Pifer  for  eighteen  years.  He  was  sixty-four  years  of 
age;  was  earning  seven  dollars  a  week  and  his  house 
rent  of  nine  dollars  a  month.  He  had  a  wife  and  two 
daughters,  one  ten  and  the(  other  seven  years  of  age. 

Appellants  earnestly  argue  that  there  is  no  proof 
as  to  how  the  collision  occurred,  and  that  proof  of  a  col- 
lision is  no  proof  of  negligence.  It  is  true,  as  a  matter 
of  law,  that  proof  of  a  collision  alone  is  no  proof  of  neg- 
ligence.    But  it  is  not  correct,  as  a  matter  of  fact,  that 
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there  is  no  proof  in  the  record  of  how  the  colHsion  in 
question  occurred.  The  evidence  shows  that  the  colli- 
sion occurred  by  Flossie  Yarnell's  running  the  automo- 
bile she  was  driving  into  the  rear  end  of  the  ice  wagon  on 
which  Robert  Ferguson  was  standing.  The  wagon  was 
standing  still   when     the     automobile     struck     it.     It 
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was  in  broad  daylight;  the  view  unobstructed,  and  there 
is  no  apparent  excuse  for  striking  the  wagon.  The  evi- 
dence shows  thati  she  was  looking  up  at  the  carpenters 
on  the  house  when  she  was  sixty  to  one  hundred  feet 
from  the  wagon.  According  to  the  evidence  it  was  her 
negligence,  in  not  looking  ahead,  that  caused  the  colli- 
sion. It  is  not  a  case  of  guessing  that  the  horse  may 
have  backed  the  wagon  into  the  car  as  is  argued.  We 
need  only  refer  appellants  to  the  deposition  they  caus- 
ed to  be  taken,  in  which  an  eye  witness  states  that  the 
wagon  was  stationary  at  the  time.  The  evidence  shows 
that  Chester  Yarnell  admitted  having  sent  his  wife  to 
town  because  he  was  too  busy  to  take  the  time  to  go 
himself.  He  did  notJ  deny  it,  and  the  natural  inference 
IS  that  it  is  true.  (Moore  on  Facts,  Par.  575).  There 
was  evidence  fairly  tending  to  prove  negligence  and  to 
establish  that  Flossie  Yarnell  had  been  sent  to  town 
by  her  husband.  This  being  so,  the  question  was  one 
for  the  jury.  Chicago  City  Ry.  Co.  v.  Gemmill,  209  111. 
638,  (641).  The  question  of  contributory  negligence 
was  likewise'  one  for  the  jury.  Considered  in  the  most 
favorable  light  the  violation  of  the  ordinance  of  the 
City  of  Sullivan  merely  constituted  evidence  of  contri- 
butory negligence,  but  did  ndl  establish  it  as  a  proposi- 
tion of  law.  Coulter  v.  I.  C.  R.  R.  Co.,  264  111.  414,  (419) 
(422);  Star  Brewery  Co.  v.  Hanck,  222  111.  348  (352). 
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Appellants  insist  that  it  was  error  to  allow  the  wit- 
ness Andrew  Weakley  to  testify  in  reference  to  the 
tracks  of  the  automobile  and  wagon  in  the  sand  of  the 
pavement.  He  saw  the  wagon  and  automobile  just  be- 
fore and  immediately  after  the  collision.  He  measured 
the  tracks  in  the  afternoon  of  the  same  day,  and 
sweai's  positively  that  they  were  the  tracks  made  at 
the  time  of  the  collision.  To  admit  this  evidence  was 
proper.  It  was  also  proper  to  allow  the  witness  to 
state  that  Flossie  Yarnell  was  looking  up  at  the  carpen- 
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ters  when  only  sixty  to  one  hundred  feet  from  the  place 
where  the  collision  ocurred. 

It  would  extend  this  opinion  tp  an  unreasonable 
length,  and  serve  no  good  purpose,  to  discuss  the  in- 
structions in  detail.  It  is  sufficient  to  say  that  we  find, 
after  carefully  considering  all  of  them,  that  there  was 
no  error  either  in  givingi  or  refusing  instructions  in  this 
case. 

The  damages  are  not  excessive.  The  judgment 
will  be  affirmed. 

Judgment  Affirmed. 
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Ge\  No.  6961      OCTQpER  TERM  1918.      Ag.  No.  27. 
HENRY  IVHITED,  Appellant. 

214  i.A.  ess"^ 

A.  Jf  DAFT,  Appellee.  ^  ^  ^^ 

Appeal  from  the  County  Court  of  Fulton  County. 
Opinion  by  Waggoner,  J. 

The  evidence  in  this  case  shows  that  appellee  was 
in  an  automobile  going  west  on  Fort  Street,  towards 
West  Street,  in  the  City  of  Farmington,  Illinois;  that 
he  was  traveling  at  about  five  miles  an  hour,  and  was 
on  the  north  (right)  side  of  the  street.  At  the  same 
time  appellant  was  on  a  motorcycle  going  south  on 
West  Street,  towards  Fort  Street,  traveling  about  fif- 
teen miles  an  hour,  and  was  qjj  the  east  (left)  side  of 
the  street.  There  is  a  building  ten  or  twelve  feet  from 
the  northwest  corner  of  the  intersection  of  these 
streets  that  would  obstruct  somewhat  the  views  of 
these  parties  of  each  other  when  near  such  intersection. 

Appellant  says  he  intended  to  turn  and  go  east  on 
Fort  Street.  Appell'ee  says  it  was  his  purpose  to  con- 
tinue going  west.  As  appellant  approached  the  inter- 
section of  these  streets,  he  gave  no  signal,  was  running 
fifteen  miles  an  hour,  and  on  the  wrong  side  of  the 
street.  Appellee  was  traveling  five  miles  an  hour,  on 
the  right  side  of  the 
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street,  sounded  his  horn  as  he  came 
towards  the  intersectSon  of  the  streets,  and  when  he 
saw  appellee,  shut  off  the  gasoline  in  his  automobile, 
applied  the  brakes  (both  foot  and  emergency,)  hollow- 
ed to  appellant,  who  reduced  his  speed  and  turning 
went  in  a  southeasterly  direction.  About  the  center  of 
the  streets  appellant  stbpped,  jumped  from  his  motor- 
cycle, and  appellee's  car  ran  upon  and  damaged  it. 

The  damage  done  to  appellant's  motorcycle  result- 
ed from  his  own  negligence  as  above  indicated,  and  the 
County  Court  did  not  err  in  refusing  to  set  aside  the 
verdict  of  the  jury  and  grant  a  new  trial. 

Affirmed. 
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Gen.  No.  6ll69.  OCTOBER  TERM/ A.  D.  1918.  Ag.  No.  32 
R.  E.  BOWERS, /Appellant. 


JOHN  MA^EDON,     M^EL    MAXEDON,  H 

C.   KEARNEY,   C.   G.  FOSTER,     ELIZABETH 

A.  FOSTER  and  N.  W/Boggs. 

Appellees. 

Appeal  from  Circuit  Court  of  Moultrie  County. 
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Opinion  by  Waggoner,  J. 

The  appellant,  R.  E.  Bowers,  in  the  year  1913  was 
the  owner  of  a  meat  market  in  the  Village  of  Loving- 
ton,  consisting  of  a  stock  of  meat,  tools  and  fixtures. 
On  July  14,  1913,  appellant  sold  the  meat  market  to  the 
defendant,  John  Maxedon  and  Mabel  Maxedon  for 
$1100.00,  and  took  in  payment  their  promissory  note 
due  in  one  year.  In  August  1913,  the  Maxedons  sold 
the  meats  and  merchandise  to  Deshe  Barbetti,  and 
leased  him  the  tools  and  fixtures.  Barbetti  conducted 
the  meat  market  for  about  thr^  months;  sold  all  the 
meat,  and  then  surrendered  his  lease  to  the  Maxedons. 
The  shop  was  then  closed  for  four  weeks.  At  the  ex- 
piration of  that  time  the  Maxedons  sold  most  of  the 
tools  and  fixtures  to  C.  G.  Foster,  Elizabeth  A.  Foster 
and  Harry  C.  Foster,  and  the  remainder  of  such  tools 
and  fixtures  to  N.  W.  Boggs. 

The  appellant  brought  suit  against  the  Maxedons, 
when  their 
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note  became  due,  and  recovered  a  judg- 
ment for  $1193.45.  An  execution  was  issued  and  re- 
turned no  property  found.  Appellant  instituted  this 
suit,  by  filing  a  bill  in  chancery,  claiming  the  sales  by 
the  Maxedons  to  Barbetti  and  the  appellees  were  in 
violation  of  the  Bulk  Sales  Law,  and  therefore  void. 
The  case  was  referred  to  a  Master  in  Chancery,  who 
took  and  reported  the  evidence,  and  recommended  a  de- 
cree in  favor  of  appellant  and  against  appellees.  Ex- 
ceptions filed  by  appellees  to  tJhe  report  of  the  Master 
in  Chancery  were  sustained  by  the  Circuit  Court,  and 
appellant's  bill  dismissed  for  want  of  equity. 

The  Bulk  Sales  Law  provides  that  the  sale  in  bulk 
of  the  major  part  or  the  whole  of  the  stock  of  merchan- 


dise,  or  merchandise  and  fixtures,  or  other  goods  and 
chattels  of  the  vendor's  business,  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  vendor's  business,  shall  b«  farudu- 
lent  and  void  as  against  creditors.  The  tools  and  fix- 
tures sold  to  the  Fosters,  Kearney  and  Boggs  were  not 
the  major  part  of  the  stock.  Further  the  business  had 
been  closed  for  four  weeks,  and  it  was  not  a  purchase 
of  goods  used  in  tihe  vendor's  business.  Larson  v.  Judd 
200  111.  App.  420. 

The  Circuit  Court  did  not  err  in  dismissing  the  bill 
for  want  of  equity,  and  the  decree  will  be  affirmed. 

Decree  affirmed. 

Judgment  affirmed. 
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Gen.^No.  6973.  OCTOBER  ifeRM  A.  D.  1918  Ag.  No.  36 
The  Town  of   /riggsville.  Appellee, 
/    vs. 
George  R.f  Newman,  Appellant. 

Ap^beal  from  Pike.       r'v    "fi      /f      T      /»  /T*    ^  C% 

Opinion  by  Waggonei-,  J.  '^       '''     ^     -^  «  ^T-  •     D   D  O 

This  suit  was  brought  by  appellee,  against  appell- 
ant, to  recover  a  penalty  provided  in  Section  151,  Chap- 
ter 121,  Kurd's  Statute  1917,  for  encroaching  upon  a 
public  highway  with  a  fence.  Judgment  was  recover- 
ed in  the  circuit  court  by  appellee  for  $82.00  and  costs, 
from  which  appellant  appealed. 

The  court,  on  behalf  of  appellee,  gave  to  the  jury 
the   following  instructions: 

.  "The  coui-t  instructis  the  jury  that  if  you  find  from 
a  preponderance  of  the  evidence  that  the  road  at  the 
place  m  question  is  a  public  road;  that  the  defendant 
obstructed  it  by  encroaching  upon  the  same  with  a 
lence  and  that  the  commissioner  of  highways  ordered 
the  defendant  to  remove  said  obstruction,  then,  if  you 
lind  from  a  preponderance  of  the  evidence,  the  facts  as 
above  set  forth,  you  should  find  the  issues  for  the 
plaintiff  and  assess  its  damages  at  the  sum  not  less  than 
three  dollars  and  not  more  than  ten  dollars  for  ob- 
structing said  public  road  and  not  exceeding  three  dol- 
lars per  day  for  every  day  defendant  suffered  such  ob- 
struction to  remain  after  he  was  ordered  to  remove  the 
same  by  the  commissioner  of  highways  until  the  com- 
mencemeiit  of  this  suit." 

"The  court  instructs  the  jury  that  if  you  find  from 
a  preponderance  of  the  evidence  that  the  highway  at 
the  place  in  question  is  a  public  highway;  that  the  de- 
fendant obstructed  it  by  encroaching  upon  the  same 
with  a  fence  built  longitudinal  therewith  and  within 
the  highway  and  that  the  commissioner  of  highways 
of  the  Town  of  Griggsville  ordered  the  defendant  to 
remove  s?'d  fence,  then  if  you  find  the  facts  as  above 
set  forth,  from  a  preponderance  of  the  evidence,  you 
should  find  the  issues  for  the  plaintiff  and  assess  its 
damages  at  a  sum  not  less  than  $3.00  and  not  more 
than  $10.00  for  obstructing  said 
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public  highway  and 
an  additional  sum  not  exceeding  $3.00  per  day  for 
every  day  defendant  suffered  such  fence  to  remain  af- 
ter he  was  ordered  to  remove  the  same  by  the  commis- 
sioner of  highways,  up  to  the  time  this  case  was  com- 
menced." 

The  court  also  gave,  on  request  of  appellee,  four 
other  instructions  in  each  of  which  was  stated  some 
material  fact  necessary  for  appellee  to  prove  in  order 
to  recover,  and  the  jury  wero  only  required  to  find 
such  fact  by  a  peponderance,  or  greater  weight,  of 
the  evidence. 


These  instructions  were  erroneous  in  not  requir- 
ing the  charge  to  be  proved  by  a  clear  preponderance 
of  the  evidence. 

In  suits  brought  to  recover  a  penalty  for  the  viola- 
tion of  an  ordinance,  or  a  statute,  a  preponderance  of 
the  evidence  is  not  sufficient  to  authorize  a  recovery 
but  the  charge  must  be  proved  by  a  clear  preponder- 
ance of  the  evidence.  Toledo,  Peoria  &  Warsaw  Ry. 
Co.  V.  Foster.  43  111.  480;  Atchison,  Topeka  &  Santa  Fe 
Ry.  Co.,  227  111.  270;  Ruth  v.  City  of  Abingdon,  80  111. 
418;  City  of  Waverly  v.  Goss,  138  111.  App.  68;  Chicago 
&  Eastern  Illinois  R.  R.  Co.  v.  People,  44  111.  App.  632. 

In  the  opinion  of  the  majority    of  this  court     the 
verdict  is  against  the  weight  of  the  evidence. 

Judgment  Reversed  and  Cause  Remanded. 
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?n.  No.  6977.  OCTOBER  TflRM  A.  D.  1918.  Ag.  No.  39 

JOHN  E.  MUJIRAY,  Appellee.  ^ 

214  I.A.  653 

tANDALIA  RA^ROAD  CO.  Appellant. 

I 
Appea:!  from  Circi|it  Court  of  Macon  County. 

Opinion  by  Waggoner,  J. 

The  appellee,  John  E.  Murray,  brought  suit  in  the 
Circuit  Court  of  Macon  County,  against  the  Vandalia 
Railroad  Company  to  recover  damages  to  certain  r^al 
estate  owned  by  him  in  the  City  of  Decatur,  alleged  to 
have  been  caused  by  the  construction  of  a  freight  house 
and  terminals,  by  the  appellant,  adjoining  said  real  es- 
tate. A  trial  before  a  jury  resulted  in  a  verdict,  for 
appellee,  for  $487.25,  on  which  judgment  was  rendered. 
On  appeal  to  this  court  the  case  was  reversed  and  re- 
manded. (Murray  v.  Vandalia  R.  R.  Co.,  202  111.  App. 
362.) 

The  case  was  re-docketed  in  the  Circuit  Court.  On 
the  second  trial  the  jury  returned  a  verdict,  for  appel- 
lee, for  $1000.00  damages,  on  which  judgment  was  ren- 
dered, and  this  appeal  taken. 

In  the  declaration  no  claims  are  made  for  damages 
on  account  of  noise  arising  from  loading  or  unloading 
freight;  noise  from  cars  bumping  together,  or  going 
over  the  Morgan  Street  crossing;  noise  from  atmospher- 
ic 

Page  1 
vibration  caused  by  water  boiling  in  the  engines,  noise  from 
dragging  about  iron  plates  used  in  bridging  the  space 
between  cars  and  the  loading  platform,  or  damage  due 
to  the  increased  danger  of  accident  at  the  Morgan 
Street  crosing.  Nevertheless  witnesses  testified  to 
these  thinsjs  and  enumerated  them  as  elements  consid- 
ered in  determining  the  depreciation  in  value  of  the 
property,  which  depreciation  they  testified  to  in  a  lump 

sum. 

It  is  of  course  elementary  that  the  evidence  must 

be  in  support  of  the  allegations  in  the  declaration,  and 
confined  to  the  point  in  issue.  It  was  not  proper  to  al- 
low witnesses  to  base  their  statements  showing  depre- 
ciation in  value  on  elements  of  which  no  complaint  is 
made  in  the  declaration.     This  was  clearly     stated     in 
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?n.  No.  6977.  OCTOBER  TDRM  A.  D.  1918.  Ag.  No.  39 

JOHN  E.  MUJIRAY,  Appellee.  ^ 

214  I.A.  653 

tANDALIA  RAltROAD  CO.  Appellant. 
Appeal,  from  Circi^t  Court  of  Macon  County. 
Opinion  by  Waggoner,  5^. 

The  appellee,  John  E.  Murray,  brought  suit  in  the 
Circuit  Court  of  Macon  County,  against  the  Vandalia 
Railroad  Company  to  recover  damages  to  certain  r^al 
estate  owned  by  him  in  the  City  of  Decatur,  alleged  to 
have  been  caused  by  the  construction  of  a  freight  house 
and  terminals,  by  the  appellant,  adjoining  said  real  es- 
tate. A  trial  before  a  jury  resulted  in  a  veri^ict,  for 
appellee,  for  $487.25,  on  which  judgment  was  rendered. 
On  appeal  to  this  court  the  case  was  reversed  and  re- 
manded. (Murray  v.  VandaHa  R.  R.  Co.,  202  111.  App. 
362.) 

The  case  was  re-docketed  in  the  Circuit  Court.  On 
the  second  trial  the  jury  returned  a  verdict,  for  appel- 
lee, for  $1000.00  damages,  on  which  judgment  was  ren- 
dered, and  this  appeal  taken. 

In  the  declaration  no  claims  are  made  for  damages 
on  account  of  noise  arising  from  loading  or  unloading 
freight;  noise  from  cars  bumping  together,  or  going 
over  the  Morgan  Street  crossing;  noise  from  atmospher- 
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vibration  caused  by  water  boiling  in  the  engines,  noise  from 
dragging  about  iron  plates  used  in  bridging  the  space 
between  cars  and  the  loading  platform,  or  damage  due 
to  the  increased  danger  of  accident  at  the  Morgan 
Street  crosing.  Nevertheless  witnesses  testified  to 
these  thing's  and  enumerated  them  as  elements  consid- 
ered in  determining  the  depreciation  in  value  of  the 
property,  which  depreciation  they  testified  to  in  a  lump 

sum. 

It  is  of  course  elementary  that  the  evidence  must 

be  in  support  of  the  allegations  in  the  declaration,  and 
confined  to  the  point  in  issue.  It  was  not  proper  to  al- 
low witnesses  to  base  their  statemenljs  showing  depre- 
ciation in  value  on  elements  of  which  no  complaint  is 
made  in  the  declaration.     This  was  clearly     stated     in 
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the  former  opinion,  but  little  attention  seems  to  have 
been  paid  to  it  on  the  second  trial. 

The  seventh  and  ninth  instructions,  which  told  the 
jury  that  appellee  was  entitled  to  a  verdict  if  he  proved 
his  case  as  alleged  in  the  declaration,  are  subject  to 
criticism,  (City  of  Chicago  v.  Sutton,  136  111.  App.  221, 
(229),  yet  such  instructions  are  not  necessarily  revers- 
ible error.  (Waschow  v.  Kelly  Coal  Co.,  245  111.  516, 
(521).  Such  a  method  is  not  the  best  and  does  not 
conduce  to  a  clear  understanding  on  the  part  of  the 
jury  of  the  question  submitted  to  them.  Dickson  v. 
Swift  Co.,  238  111.  62,  (68). 

Judgment  Reversed  and  Cause  Remanded, 
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\         I.  N.  RANSC^M,  Appellee  ^    _       ^ 

\         ,4         214I.A.  6  54' 


GEORGfE  B.  GILLESPIE  et  al  Appellants 
Appeal  from  the  Circuit  Court  of  Sangamon  County. 
Opinion  by  Waggoner.  J. 

This  is  an  action  of  assumpsit  brought  by  appellee 
against  appellants.  The  declaration  was  the  common 
counts,  and  the  plea  filed  was  general  issue.  A  bill  of 
particulars  was  also  filed,  reciting  that  appellants  in 
consideration  of  $575.00  on  November  3,  1916,  assigned 
to  appellee  an  order  for  the  payment  of  $500.00  in  the 
guardianship  of  Mabel  and  John  McDale,  when  no  such 
order  existed.  Trial  was  held  by  the  court,  and  judg- 
ment rendered  in  favor  of  appellee  for  $570.72  and  cost. 

Appellee  claims  that  on  November  6,  1916,  he  bought 
from  appellants  some  notes  and  an  order  for  the  pay- 
ment of  $500.00  in  the  guardianship  of  Mabel  and  John 
McDale,  for  all  of  which  he  paid  $1828.22,  and  that 
$570.72  of  that  amount  was  for  the  order;  that  no  or- 
der, of  the  character  above  mentioned,  existed  and 
that  he  had  received  nothing  for  the  money  paid  there- 
for. 
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Appellants  contend  that  in  addition  tolht/e  notes 
sold  appellee,  about  which  there  is  no  question,  they  had 
a  claim  (not  an  order)  against  the  guardianship  of  said 
minors,  which  they  sold  him. 

A  check,  given  by  appellee  to  appellant  at  the  time 
of  the  transaction  between  them,  is  dated  November  6, 
1916.  From  two  to  four  weeks  afterwards  George  Gill- 
espie, one;  of  the  appellants,  at  the  request  of  appellee, 
signed  a  certain  instrument  of  assignment,  which  reads 
as  follows: 

"Springfield,  Illinois, 

Nov.  3,  1916 
For  and  in  consideration  of  the  sum  of  One  ($1.00) 
Dollar  and  other  good  and  valuable  consideration  in 
hand  paid  the  receipt  whereof  is  hereby  acknowledged, 
George  B.  Gillespie  and  A.  M.  Fitzgerald,  formprly  doing 
business  under  the  firm  name  of  Gillespie  &  Fitzgerald, 
without  recourse,  herebv  assign  to  I.  N.  Ransom  an  or- 
der for  the  payment  of  $500.00  in  the  guardianship  of 
Mabel  and  John  McDole  under  petition  tiled  June  26, 
1914,  and  recorded  in  Guardians  Report  Record  15,  page 
436. 

Geo.  B.  Gillespie. 

A.  M.  Fitzgerald 

Gillespie  &  Fitzgerald." 


There  was  no  order  of  the  Probate  Court  author- 
izing the  payment  of  $500.00  to  Gillespie  and  Fitzger- 
ald in  the  guardianship  of  Mabel  and  John  McDole,  un- 
der any  petition  filed  June  26,  1914.  Guardian's  Re- 
port Record  15,  page  436,  was  the  record  of  a  report  of 
said 

r?gc  2 

Fitzgerald  as  guardian  for  said  minors  showing 
the  receipt  and,  disbursment  of  $750.00;  that  he  had 
filed  a  petition  accompanying  said  report  in  which  he 
resigned  his  guardianship,  setting  up  that  the  firm  of 
Gillespie  and  Fitzgerald  had  represented  said  minors, 
in  a  will  contest,  together  with  their  adult  brothers  and 
sisters;  that  the  case  was  taken  on  a  contingent  fee; 
that  a  settlement  had  been  procured  which  was  ap- 
proved by  the  Probate  Court;  that  there  was  owing  to 
said  firm  $500.00,  from  said  minors,  for  their  services; 
that  there  was  no  money  with  which  to  pay  the  claim, 
and  asking  that  the  succeeding  guardian  be  authorized 
and  directed  to  sell  some  property  to  pay  the  same. 

The  foregoing  is  the  claim  appellants  say  they  sold 
appellee;  that  he  bought  and  paid  for  it  after  being 
told  all  about  it,  and  informed  that  he  should  have  his 
counsel  examine  the  status  of  the  claim  before  buying. 

The  court  held  the  three  following  propositions  of 
fact  submitted  by  appellants. 

6.  The  Court  finds,  as  a  matter  of  fact,  that  the 
plaintiff  was  fully  and  truthfully  advised  by  the  defen- 
dants of  the  nature  and  amount  of  all  their  claims 
against  the  McDole  heirs  at  the  time  the  plaintiff  pur- 
chased said  claims  and  paid  the  consideration  therefor 
oy  delivering  his  check,  mcluding  the  claim  against  the 
minor  heirs 
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pending  in  the  Probate  Court,  and  that 
the    deiendants   were   guilHy   of  no   fraud   or  aeception 
in  obtaining  said  contract  from  the  plaiintifF  and  in  ob- 
taining the  payment  of  said  consideration. 

7.  The  Court  further  finds  as  a  matter  of  fact, 
that  the  instrunient  aated  iNovember  3,  1916,  and 
reading  as  follows:  (setting  out  the  foregoing  assign- 
ment) was  prepared  by  the  plaintiff",  or  by  someone  for 
him,  some  days  after  he  had  purchased  of  the  defen- 
dants all  their  claims  against  the  McDole  heirs,  or  the 
McDole  estate,  and  had  paid  the  corsideiaHon  thereio, ; 
that  said  instrument  was  taken  to  the  office  of  the  de- 
fendant, Gillespie,  for  this  signature;  that  the  defen- 
dant Gillespie  informed  th^  pl^iintfff  that  he  did  not 
know  what  was  on  file  in  the  Probate  Court  nor  what 
record  was  made  there  ?nd  decined  to  sip-n  his  name 
or  the  firm  name  to  said  instrument;  that  said  Gillespie, 
on  the  suggestion  of  a  clerk  in  his  office,  Mr.  Francis, 
interlined  said  instrument  as  originally  prepared,  the 
words  "without  recourse"  and  s'gned  the  same,  and 
that  the  plaintiff  paid   to  the  defendants  no  additional 


consideration  for  the  execution  of  said  instrument  and 
was  not  mislead  or  defrauded  by  the  recitals  thereof. 

8.  The  Court  finds  that  ali'houph  the  mstrument 
of  date  November  3,  1916,  purported  to  assign  to  I.  N. 
Ransom  an  order  fbr  the  payment  of  $500.00,  in  guard- 
ianship of  Mabel  and  John  McDole,  under  a  petition 
led  .june  2b,  1914,  recorded  in  Guardian's  Report  Rec- 
ord 15,  pao-e  436,  an^  ^hat  no  order  had  at  that  time 
been  made  for  the  payment  of  said  sum  of  $500.00,  nor 
was  there  and  order  on  the  record  under  the  date,  or 
at  the  page  referred  to,  still  the  Court  finds  from  the 
evidence  that  before  said  instrument  was  prepared,  the 
I'lainitiff  was  informed  bv  the  defendants  that  they 
only  had  a  claim  against  Mabel  and  John  McDole  for 
S500.00,  and  the  plaintiff  knew  said  recitals  were  not 
true,  that  said  recitals  were  prepared  either  by  the 
plrintiff  or  some  one  else,  find  not  by  the  defendants, 
except  the  words  "without  recourse",  which  were  in- 
terlined by  the   defendant 
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Gillespie  at  the  time  said 
instrument  was  presented  by  the  plaintiff  for  signa- 
ture, and  the  plain*"'fF  was  net  mr<;lr2Pd  by  any  falsp 
statement,  or  false  reference,  in  said  instrument,  but 
under  the  evidence  hf^rein.  said  in<^t!  um'^nf  xi^as  t'^e  re- 
presentation and  instrument  of  the  plaintiff,  and  not 
the   reoresentation  and  instrument  of  the  defendants. 

No  cross  errors  have  been  assigned  and  the  finding 
of  fact  must  therefore,  as  against  appellee,  be  consider- 
ed to  be  supported  by  the  evidence.  Ross  v.  New  South 
Farm  and  Home  Co.,  191  111.  App.  353. 

Appellants  had  notes  secured  by  mortgages,  ag- 
gregating $1100.00  that  had  been  given  by  the  adult 
McDole  heirs.  Proceedings  we-e  pending  for  the  par- 
titon  and  sale  of  the  land  owned  by  such  heirs.  Ap- 
pelee  wanted  to  buy  the  la"d  and  testified  he  went  to 
see  appellanto  "to  purchase  some  notes  and  order  for 
minor  heirs",  and  so  must  have  had  some  knowledge 
of  the  matter  existing  between  appellants  and  such 
minor  heirs  at  that  time.  Appellee  sought  appellants 
to  buy  from  them.  They  were  not  trying  to  sell  to  him 
and,  after  several  attlempts  to  buy,  a  sale  was  consum- 
ated.  Appellants  guaranteed  nothing.  Appellee  knew 
what  he  was  buying  and  cannot  now  complain. 

The  assignment  was  not  delivered  as  a,  part  of  the 

sale,  but  was  prepared  by  the  appellee,  or  some  one  for 

him,  and  not  by  the  appellants,  and  the  court  below  has 

found  as  a  fact,  (to  which  finding  no  cross     error     has 

been  assip'ned)    that  he      (appellee)     knew   the  recitals 

therein  were  not  true;     that  said     instrument  was  the 

representation  and 

Pa£^e  5 

instrument    of   the  appellee   and 
not  of  appellants.     Under  the  finding  of   facts,  in  this 
case,  it  was  error  to  render  judgment  against  appellants. 
The  judgment  is   reversed. 
Reversed. 
We  find,  as  an  ultimate     fact,  that  appellants  are 
not  indebted  to  appellee  on  account  of  the  claim  sued  on. 
Page  6 
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GEN.  No.  6988  OCTOBEl  TERM  A.  D.  1918.  Ag.  No.  48 

LOUIS  j/gGERS,  Appellee 

vs. 

CYRUS  M.ISHELTON,  Appellant 

Appeal  from  Circuit  Court  of  Sangamon  County. 
Upinion  by  Waggone/,  J.  /wl4TA'r%^/l 

In  January  1916  appellee  began  working  for  ap- 
pellant, and  continued  in  his  service  until  the  first  day 
of  October  of  the  same  year.  There  is  no  disagree- 
ment in  reference  to  the  value  or  amount  of  services 
rendered,  but  the  sole  question  in  dispute  is  in  regard 
to  payment,  and  all  the  material  testimony  as  to  pay- 
ment is  given  by  the  parties  to  the  suit. 

Appellant  claims  that  about  October  1,  1916,  he 
paid  appellee  infull,  and  is  flatly  contradicted  by  ap- 
pellee. Appellant  states  that  appellee  made  no  demand 
on  him  for  the  remaining  portion  of  his  wages  until  suit 
was  begun,  in  a  justice  court,  in  July  1917.  Appellee 
says  he  demanded  his  wages  many  times. 

Counsel  for  appellant  in  his  statement  filed  herein 
fails  to  point  out  errors  relied  upon  for  reversal  as  re- 
quired by  the  rules  of  this  court,  and  argues  none  except 
that  "the  court  told  the  jury  that 
Page  1 

the  burden  of  proof 
was  on  appellant  to  prove  that  payment  had  been  made 
in  full."  The  burden  of  proving  payment  was  upon  the 
appellant  ^defendant),  and  the  instruction  given  by  the 
court  to  that  effect  was  correct. 

Judgment   Affirmed. 
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s^en.  No.  6991.  OCTOBEWTERM  A.  D.  1918  Ag.  No.  51 
J.  Wesley  Fc*d,  et  als.,  Appellees, 


A.  E.  Junkefs,  et  als.,    Appellants. 
Appear^rom  Circuit  Court  of  Vermilion  County. 
Opinion  by  Waggone#  J.  2l4     leA.     654 

The  appellants' were  formerly  engaged  in  the  horse 
business  with  stables  at  Danville,  Illinois,  and  at  Hom- 
er, Illinois.  On  March  31,  1911,  appellees  bought  from 
them  a  stallion,  named  Tonneau,  and  payed  for  him  by 
giving  two  promissory  notes  each  for  the  sum  of  $1000.- 

00,  due  respectively  June  1,  1912,  and  June  1,  1913. 
Appellants  sold  the  notes  before  maturity.  At  the 
time  of  the  purchase  of  said  stallion  appellants  gave 
appellees  a  bill  of  sale  and  contract  that  reads  as  fol- 
lows: 

"Homer,  111.,  Mar.  31,  1911. 

THIS  CERTIFIES  that  in  consideration  of  the  sum 
of  2000.00  dollars  Junkens  &  O'Neil  of  Homer,  Cham- 
paign County,  Illinois,  have  this  day  sold  and  delivered 
to  J.  Wesley  Ford  and  W.  H.  Ford  of  Kossville,  County 
of  Vermilion,  State  of  Illinois,  the  Imported  Belgian 
Stallion  named  Tonneau  No.  in  Stud  Book  (2721). 

Junkens  &  O'Neil  do  hereby  warrant  the  said  stal- 
lion to  he  a  60  per  cent  foal  getter  (if  bred  to  only  a 
reasonable 
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number  of  good  breeding  mares,  said 
mares  to  be  regularly  returned,  tried  and  bred),  and  if 
he  should  prove  otherwise  he  shall  and  must  be  return- 
ed to  Junkens  &0'Neil  at  Homer,  Illinois,  and  another 
stallion  of  same  breed  but  of  no  greater  value  taken  in 
his  place. 

Providing,  however,  that  said  stallion  Tonneau  No. 
2721  shall  have  good,  reasonable  care  and  attention  and 
be  delivered  at  Homer,  Illinois,  on  or  before  February 

1,  1912,  in  as  good  condition  as  he  is  on  this  day  of  sale 
and  the  purchaser  hereby  assumes  the  risk  of  being 
able  to  so  return  said  stallion  and  if  unable  to  do  so  on 
account  of  deatlh  or  otherwise  no  damage  shall  be  re- 
covered for  a  breach  of  the  warranty.  This  contract 
to  become  null  and  void  on  and  after  February  1,  1912. 

This  bill  of  sale  contains  all  the  agreements  of 
warranty  or  guaranty  made  by  us  in  the  sale  of  the 
above  mentioned  stallion,  and  it  is  expressly  provided 
that  we  shall  not  be  liable  for  any  claim  that  may  here- 
after be  made  alleging  any  verbal  agreement  of  our- 
selves or  our  salesmen  in  the  sale  of  said  horse. 

We  hereby  agree  to  above  bill  of  sale  and  warranty. 
J.  WESLEY  FORD, 
W.  H.  FORD, 

Purchasers."  JUNKENS  &  O'NEIL, 

By  Junkens  &  O'Neil   Manager. 

When  the  bill  of  sale  and  contract     was  made,  at 

Homer,  the  horse  Tonneau  was  at  Danville.     Appellees 
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afterwards  went  to  Danville;  got  the  horse;  shipped 
him  to  Rossville,  and  from  there  took  him  to  their  farm 
on  April  5,  1911. 

By  terms  of  the^  bill  of  sale  and  contract  appellants 
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warranted  Tonneau  to  be  a  "60%  foal  getter,"  under 
the  conditions  therein  enumerated,  and  if  he  proved 
otherwise  was  to  be  returned  to  Junkens  &  O'Neil,  at 
Homer,  Illinois,  in  as  good  condition  as  he  was  on  the 
day  of  sale,  and  another  stallion  of  the  same  breed,  but 
of  no  greater  value,  taken  in  his  place. 

After  appellees  had  used  the  horse  one  season  they 
told  appeiUants  they  were  going  to  return  him  because 
he  did  not  get  the  required  per  cent  of  colts,  and  ap- 
pellants said  they  would  give  appellees  another  horse. 

On  January  29,  1912,  appellees  took  the  horse  Ton- 
neau to  appellant's  stable  at  Danville,  and  testify  that 
they  told  appellants  they  had  returned  the  horse  ac- 
cording to  contract;  tha.t  appellants  looked  at  the  horse; 
said  they  did  not  have  a  stall  in  the  barn,  everything 
was  full;  asked  appellees  to  lead  the'  horse  down  to  the 
bam  of  Vern  Jones  (a  block  away)  and  sent  one  of 
their  employees,  Joe  Ryan,  with  them  to  the  Jones 
barn  where  the  horse  was  left. 

Appellant  Junkens  denies  accepting  the  horse,  but 
testified  the  horse  was  very  thin  in  flesh;  had  several 
sores  on  him;  was  lame  and  was  four  or  five  hundred 
pounds  lighter  in  weight  than  when  received  by  appel- 
lees. Appellant  Junkens  further  says  that 
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at  this 
time  he  told  appellees  they  (appellants)  could  not  ac- 
cept the  horse  in  that  condition  on  another  horse;  was 
willing  to  furnish  them  another  horse,  but  that  this 
horse  would  have  to  be  brought  back  in  the  same  condi- 
tion he  was  in  when  appellees  got  him;  that  he  (appel- 
lant Junkens)   did  not  tell  appellees  to  take  the  horse 

to  Vern  Jones'  barn,  nor  did  he  send  Joe  Ryan  with 
them.     Vern  Jones   testified    that   Ryan   did   not   come 

with  appellees  to  his  barn  when  Tonneau  was  brought 
there,  and  Joe  Ryan  testified  that  he  did  not  go.  Jun- 
kens is  corroborated  in  what  he  says  occurred  at  his 
and  O'Neil's  barn  as  to  the  condition  of  the  horse  and 
as  to  what  was  said  at  the  time  in  question,  by  Joe 
Ryan   and  George   Benjamin,   two     employees.     Appell- 


ants  contention,  in  brief,  is  that  they  refused  to  take 
Tonneau  back,  and  thereupon  appellees  put  him  in 
Jones'  stable,  where  he  remained  until  sold  for  a  feed 
bill  the  latter  part  of  the  next  November.  Appellees 
testify  that  after  leaving  Tonneau  at  Jones'  stable  they 
went  back  to  appellants'  stable,  and  there  left,  until  the 
next  morning,  the  bridle  and  blanket  taken  off  from 
Tonneau  and  a  whip.  It  is  admitted  that  the  appell- 
ees, the  next  day  after  bringing  Tonneau  back,  were 
by  appellant  Junkens  shown  several  other  stallions  then 
then  in  appellants'  stable.  Appellee  W.  H.  Ford  testi- 
fied that  when  they  looked  at  the  stallions  Junkens 
said  they 
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(appellants)  did  not  have  anything  that 
would  satisfy  us  right  then,  and  further  said,  "We  will 
get  something  and  let  you  know."  The  record  shows 
nothing  as  having  taken  place  between  the  parties  from 
January  29,  1912,  until  August  3,  1912. 

Appellees,  a  short  time  prior  to  August  3,  1912, 
went  to  appellants'  stable  at  Homer,  and  there  sav/  a 
stallion  called  Burgoyne  that  was  satisfactory  to  them. 
How  they  came  to  go  at  that  time  is  not  disclosed  by 
the  evidence.  On  August  3,  1912,  appellants  gave  ap- 
pellees a  bill  of  sale  and  cont^ract  for  Burgoyne  contain- 
ing provisions  like  those  in  the  contract  of  March  31, 
1911.  At  the  same  time  appellees  gave  appellants  a 
bill  of  sale  stating  that  they  had  that  day  sold  and  de- 
livered to  appellants  the  stallion  Tonneau.  The  last 
two  writings  were  executed  at  the  same  time,  at  Dan- 
ville. Tonneau  was  at  the  stable  of  Vern  Jones,  where 
he  remained  until  the  latter  part  of  November  1912, 
v/hen  he  was  sold  for  the  non-paym.ent  of  a  feed  bill. 
The  stallion  Burgoyne  was  then  at  appellants'  stable  at 
Homer,  where  he  remained  for  the  next  six  months, 
and  was  then  sold  by  appellants  to  George  Stormer. 

The  declaration  filed,  in  this  case,  consisted  of  the 
common  and  three  special  counts.  The  plea  was  the 
general  issue. 

On  the  trial  in  the  Circuit  Court  the  jury  returned 
a  verdict 
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in  favor  of  appellees  for  $2583.33  and  judg- 
ment was  entered  thereon. 


The  obligations  of  the  parties,  each  to  the  other, 
are  to  be  determined  by  the  provisions  of  the  written 
contracts  entered  into  by  them.  Appellants  in  the  bill 
of  sale  and  contracti  dated  March  31,  1911,  did  not  agree 
to  give  appellees  a  second  stalHon  with  a  warranty  of 
any  kind,  but  "another  stallion  of  the  same  breed  but 
of  no  greater  value"  than  the  first.  In  other  words,  if 
there  was  a  failure  of  the  warranty  of  the  first  stallion, 
appellees  had  a  right  to  return  him  to  appellants  at 
?Iomer,  Illinois,  and  get  a  second  stallion  of  the  same 
breed,  but  of  no  greater  value,  and  that  would  be  the 
end  of  the  matter.  Appellants  did  not  have  to  deliver 
a  second  stallion,  but  appellees  v/ere  required  to  go  to 
Homer  and  get  him. 

The  giving  of  a  bill  of  sale  for  Burgoyne  and  the 
acceptance  of  a  bill  of  sale,  from  appellees,  for  Tonneau 
v/as  an  acknowledgement  on  the  part  of  appellants  that 
there  had  been  a  breach  of  warranty  of  Tonneau  and  a 
v/aiver  of  any  right,  on  their  part,  to  refuse  to  take  him 
back  on  account  of  any  defective  condition. 

By  virtue  of  the  terms  and  delivery  of  the  bill  of 
sale  and  contract  Burgoyne  immediately  became  the 
property  of  appellees  (24  Am.  and  Eng.  Ency  of  Law 
(2nd  Ed.)  Pg.  1045;  Ency  of  Evidence  Vol.  11  pg  577;) 
and  gave  them  a  right  to  take  possession  of  him. 
(Fitzgerald  v  Andrews,  15  Neb.  52  (55);  35  Cyc.  Pg. 
163).     They  should  have 
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gone  to  Homer  to  get 
Burgoyne  (Meechem  on  Sales  Vol.  2.  Sec  1124;  35  Cyc 
172;  24  Am.  and  Eng  Ency  of  Law  (2nd)  Pg.  1069)  but 
their  failure  so  to  do  did  not  divest  them  of  their  own- 
ership. When  appellants  sold  Burgoyne  to  George 
Stormer  they  sold  a  horse  that  belonged  to  appellees. 
The  bill  of  sale  given  appellants,  for  Tonneau,  had  a 
like  effect  as  that  given  them  for  Burgoyne.  They  be- 
came the  owners  of  Tonneau  and  entitled  to  possession 
of  him,  if  he  was  not  already  in  their  possession  as  was 
found  by  the  jury,  which  finding  we  would  not  be  dis- 
posed to  set  aside.  Where  property  is  already  in  the 
possession  of  the  buyer,  nothing  more  than  the  uncon- 
ditional and  completed  contract  of  sale  is  necessary. 
(Meechem  on  Sales  Vol  2.  Pg.  1046;  24  Am.  and  Eng. 
Ency  of  Law  Pg's  106S-9.) 


The  court  instructed  the  jury  that  "if  you  find  a 
verdict  for  the  plaintiffs,  the  measure  of  their  damages 
will  be  the  sum  of  $2000.00  with  interest  at  the  rate  of 
five  per  cent  per  annum  from  the  time  the  horse  Bur- 
goyne  should  have  been  delivered  to  the  plaintiffs,  un- 
der the  evidence,  if  you  find  said  horse  should  have  been 
so  delivered."  To  give  this  instruction  was  error.  The 
evidence  shows  that  on  February  24,  1913,  appellants 
sold  Burgoyne.  If  appellees  are  entitled  to  recover 
the  measure  of  damages  would  be  the  fair  cash  market 
value  of  the  horse,  less  a  proper  compensation 
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to  appel- 
lants for  keeping  such  horse,  if  claim  was  made  for  such 
compensation. 

The  court  erred  in  admitting  the  testimony  of  ap- 
pellees that  appellant  Junkens  said  he  would  ship  Bur- 
goyne to  Tab,  Indiana.  Appellant,  Junkens,  denies 
making  such  a  statement  and  if  he  did  it  is  passing 
strange  that  appellees  never  requested  him  to  comply 
with  his  promise.  The  statement,  if  made,  was  prior 
to  the  execution  of  the  bills  of  sale  and  contracts  and 
was  therefore  inadmissible.  Telluride  Power  Co.  v 
Crane  Co.  208  111.  218  (227). 

Instructions  numbered  seven  and  eight,  given  on 
behalf  of  appellees,  being  based  on  their  oral  testimony 
in  reference  to  the  shipment  of  the  horse  to  Tab,  India- 
na, should  not  have  been  given. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
this  cause  remanded. 

Reverted  and  Remanded. 
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Gen.  No.\6995.  OCTOBER  TERM  k.£.  1918.  Ag.  No.  54. 

\   G.  A.  DETERDIN^^ppellee 
\  vs.  f 

CENTRAI.  ILLINOIS  EflBLIC  SERVICE  CO.,   ^      ^       .  ^    »^     ^4- 

\     ApXnt       214I.A.  654 

Appeal  from  the  Cir^it  Court  of  Christian  County. 
Opinion  by  Waggoner,  J/' 

This  is  a  suit  brought  by  apnellee  against  appellant 
to  recover  damages  sustained  in  the  years  1914  and  1915, 
by  resaon  of  a  dam  built  across  a  natural  water  course, 
by  appelllant,  causing  water  to  back  up  on  appellee's 
land,  making  it  wet,  swampy,  unproductive,  untillable 
and  damaging  his  crops. 

•  Appellant  offered  no  evidence.  There  was  no  evi- 
dence, other  than  that  of  appellee,  as  to  damages  done 
his  crops.  He  testified  that  in  the  summer  of  1914  the 
■'ields  of  corn  and  wheat  were  not  flooded  from  the  time 
they  were  planted  until  harvested;  that  there  was  no 
time  after  the  corn  was  growing  in  1914  that  water  was 
spread  out  all  over  the  corn  field;  that  no  portion  of  tiie 
corn  crop  of  1914  was  totally  destroyed,  but  the  yield 
was  reduced  about  thirty  per  cent.  The  court  then  ask- 
ed, "What  is  the  rental  value?"  A_ppellee  replied  $10.00 
per  acre.  Witih  this  evidence  before  the  jury,  in  refer- 
ence   to   the   crop 


.„„„  1 
of  1914,  the  court  gave  the  followmg 

instruction: 

"The  court  instructs  the  jury  that  if  you  find  from 
a  preponderance  of  the  evidence  that  the  act  of  the 
defendant  in  building  the  dam  in  question  caused  the 
plaintiff's  crop  of  corn  in  1914  to  be  injured,  then  the 
rule  of  damages  to  be  followed  is  the  fair  cash  rental 
value  of  the  land.' 

This  instruction  is  erroueous.  If  the  yield  was  only 
reduced  thirty  per  cent,  appellee  woul,d  not  be  entitled 
to  recover  the  full  rental  value  of  the  land. 

The  court  refused  to  give,  when  asked  by  appellant, 
the   following  instruction: 

"The  court  further  instructs  the  jury  that  the 
plaintiff  has  alleged  in  his  declaration  that  the  dam  m 
question  caused  the  water  to  back  up,  overflow,  dam- 
age and  injure  his  croD,  and  yon  are  further  mstructed 
that  before  the  plaintiff  is  entitled  to  recover  he  must 
prove  that  allegation  by  a  preponderance  of  the  evi- 
dence." 

This   instruction  is   correct,   and   should  have  been 

given. 

On  account  of  error  in  giving  the  instruction  first 

above   mentioned,    and  the   refusal    to   give   the   other, 

this  cause  is  reversed  and  remanded. 
Reversed   and  Remanded. 
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GEN.  NO.  6926  APRIL  t|:RM,  A.  D.  1918.  AG.  NO.  70. 
Clarence  ff'revo,  Appellee 


vs 
Paul  Kuhn  &  Company,  Appellant 
Appeal  from  Circuit  Court  Clark  County.  5 

ELDREDGE  J. 


214  I.A.  654 


Clarence  Prevo,  appellee,  brought  suit  against  Paul 
Kuhn  &  Company,  appellant,  in  an  assumpsit  to  recover 
the  balance  due  him  on  a  sale  of  1,000  bushels  of  corn 
made  in   the  month  of  September,  1916. 

Appellee  is  a  farmer  residing  near  Walnut  Prairie 
and  appellant  is  a  ;j:rain  merchant  with  its  principle  office 
in  Terre  Haute,  Indiana,  but  operates  grain  elevators  at 
rail'i^ad  stations  at  several  points  in  Illinois,  one  such  ele- 
vator being  at  Walnut  Prairie  and  another  at  Synder,  111. 
Hiram  Hilbert  is  also  a  farmer  residing  near  Walnut 
Prairie.  In  the  month  of  September  1916,  Hilbert  had 
sold  a  quantity  of  corn  to  appellant  for  65  cents  per  bush- 
el, the  market  price  of  corn  being  at  that  time  63  cents 
per  bushel.  Appellee,  upon  becoming  acquainted  with 
this  fact,  asked  Hilbert  if  he  could  sell  some  corn  for  him 
to  appellant  for  the  same  price.  Hilbert  replied  that 
he  thought  he  could  do  so  and  in  fact,  shortly  thereafter 
did  make  a  contract  with  appell- 
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ant  for  appellee's 
corn  at  65  cents  per  bushel.  The  controversy  in  this 
case  arises  over  the  quantity  of  corn  sold  by  appellee  to 
appellant  through  Hilbert.  Appellee  claims  that  he 
only  authorized  Hilbert  to  sell  1,000  bushels  of  corn  while 
Hilbert  testified  that  appellee  requested  him  to  sell  1,500 
bushels  of  corn  to  appellant  and  that  he  made  the  con- 
tract on  behalf  of  appellee  with  appellant  for  that 
amount.  Appellee  delivered  1,000  bushels  of  corn  to  ap- 
pellant and  refused  to  deliver  any  more.  Appellant  had 
paid  him  from  time  to  time  on  the  corn  as  delivered  the 
sum  of  $250.25  Heaving  a  balance  due  on  the  1,000  bush- 
els delivered  the  sum  of  $399.75  Appellee  delivered  the 
last  of  the  1,000  bushels  on  the  7th  day  of  April,  1917. 
The  price  of  corn  had  advanced  rapidly  and,  at  the  time 
of  the  last  delivery  the  market  price  was  $1.25  per 
bushel.  Appellant,  by  its  pleadings,  claimed  a  set-off' 
for  the  failure  of  appellee  to  deliver  the  other  500  bush- 


els  of  corn.  The  whole  controversy  rests  upon  the  ques- 
tion of  fact  as  to  whether  appellee  authorized  Hilbert 
to  sell  1,000  bushels  of  corn  to  appellant  or  1,500  bushels. 
The  evidence  is  conflicting  with  some  facts  and  circum- 
stances tending  to  corroborate  Hilbert's  testimony  as  to 
the  terms  of  the  contract  and  some  to  corroborate  ap- 
pellee in  regard  thereto.  The  jury  saw  and  heard  the 
witnesses  and  its  verdict  has  been  approved 
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by  the 
trial  court  and,  under  these  circumstances,  the  judg- 
ment will  not  be  disturbed  on  the  ground  that  the  ver- 
dict is  contrary  to  the  manifest  weight  of  the  evidence. 

The  only  other  error  presented  for  our  considerat- 
ion is  submitted  to  us  in  the  following  words:  "We  be- 
lieve that  the  instructions  offered  by  appellant  and  mark- 
ed (Refused'  by  the  Court,  should  have  been  given,  and 
that  in  so  doing  the  Court  committed  reversible  error  in 
that  respect."  We  have  repeatedly  held  that  we  cannot 
pass  upon  omnibus  assignments  of  error  of  this  charact- 
er. 

The  Judgment  of  the  Circuit  Court  is  affirmed. 
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No.  6945.  OCTOBER  TEm  A.  D.  1918.  Ag.  No.  5. 
Julius  0.  Car^  Appellant. 


Gus  A.V;arls,  A.  E.  ScWmoldt  and  Charles  Schneider, 

fppell-ees.  9    1  4     I     A.     6  5  5^ 

Appe^  from  Cfrcuit  Court  of  Cass  Count?'.  "*  ^^ 


OPINION  BY  WA<5G0NER,  J. 

This  is  an  action  on  the  case  brought  by  appellant, 
Julius  0.  Carls,  against  the  appellees,  Gus  A.  Carls,  A. 
E.  Schmoldt  and  Charles  Schneider,  to  recover  damages 
for  the  destruction  of  crops  upon  appellant's  land  caused 
by  the  removal  of  a  water  trap  from  the  junction  of 
two  streams,  and  thereby  permitting  water  to  back  uP 
one  of  them  over  and  upon  his  lands,  and  in  permitting 
such  junction  point  thereafter  to  remain  without  a 
water  trap. 

At  the  time  of  the  removal  of  the  water  trap  ap- 
pellees were,  and  now  are  commissioners  of  Clear  Creek 
Special  Drainage  District,  but  this  suit  was  instituted 
against  them  as  individuals  and  not  against  the  district 
The  declaration  filed  consists  of  four  counts.  In  the 
first  count  it  is  alleged  that  appellant  is  the  owner  of 
the  northwest  quarter  of  the  northeast  quarter  of  Sec- 
tion Thirty-one,  in  Township  Eighteen  North,  Range 
Eleven  West,  Cass  County,  Illinois;  and  of 
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the  south- 
west quarter  of  the  southeast  quarter  of  Section  Thirty 
adjoining  it;  that  in  the  year  1905  Clear  Creek  Drain- 
age District  was  organized  for  agricultural  purposes; 
that  the  plans  of  such  district  provided  for  dredging  and 
widening  Clear  Creek;  that  the  said  northwest  quarter 
of  the  northwest  quarter  of  Section  Thirty-one  was  in- 
cluded in  the  district,  but  the  other  quarter  was  not;  that 
in  a  state  of  nature  all  surface  water  collecting  upon  ap- 
pellant's land  lying  above  said  district  flowed  in  a  natural 
water  course  known  as  Bluflt  Springs  Branch,  which  con- 
nects with  and  enters  intte  Clear  Creek,  another  natural 
water  coua^e,  and  that  the  natural  drainage  was  suffici- 
ent to  enable  appellant  to  raise  crops  on  the  last  men- 
tioned tract  of  land;  that  before  the  organization  of  said 
drainage  district  a  water  Crap  was  placed  at  the  junction 
point  of  the  two  creeks  to  prevent  water  that  collected 
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in  Clear  Creek  from  backing  up  the  other  creek  and  then 
over  appellant's  land;  that  the  water  trap  served  its  pur- 
pose; that  appellees,  acting  as  drainage  commissioners, 
in  the  year  1915  dredged  and  enlarged  Clear  Creek  and 
knew  of  the  existence  of  the  trap,  its  location  and  the 
purpose  it  served;  that  they  carelessy  and  negligently  per- 
mitted the  junction  point  thereafter  to  be  and  remain 
without  a  trap,  although  repeatedly  notified  to  replace 
the  same  and  of  the  danger  of  overflow  of  back  water 
upon  the  lands  of 
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appellant  on  account  of  the  negligent 
and  careless  removal  of  the  trap;  that  in  the  month  of 
May  1916  crops  were  growing  upon  said  lands;  that  on 
account  of  the  removal  of  the  water  trap,  water  backed 
from  Clear  Creek  into  Bluff  Springs  Branch,  flooded  ap- 
pellant's land  and  destroyed  his  crops. 

The  second  count  charges  that  appellees  wilfully, 
wantonly  and  knowingly  tore  out  and  removed  the 
water  trap  and  permitted  the  point  where  Bluff  Springs 
Branch  enters  into  Clear  Creek  to  be  and  remain  with- 
out any  water  trap  or  system  of  drainage  whereby  Clear 
Creek  would  be  prevented  from  backing  into  Bluff 
Springs  Branch  and  thence  on  to  appellant's  land. 

The  third  count  charges  that  appellees  as  com- 
missioners of  Clear  Creek  Special  Drainage  District 
carelessly,  negligently  and  improperly  performed  the 
work  of  dredging  and  enlarging  the  natural  water 
course  known  as  Clear  Creek  and  on  account  thereof, 
appellant's  lands  were  flooded  and  his  crops  destroyed. 

The  allegations  of  the  fourth  count  are  practically 
'the  same  as  those  contained  in  the  third.  Issue  was 
joined  on  a  plea  of  general  issue,  the  case  heard  before 
a  jury,  which  returned  a  verdict  for  the  appellees  and 
judgnient  was  rendered  thereon  in  bar  of  the  action.  In 
the  Brief  for  Appellant  it  is  stated  that  this  appeal  has 
been  perfected  and  is  prosecuted  to  the  end  that  a  re- 
versal 
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may  be   had  on  account  of  erroneous  instructions 
given  for  appellees  and  for  the  refusal,    by    the     trial 
court,  to  give  proper  instructions  offered  by  appellant. 

The  issues,  in  this  case,  are  not  at  all  complicated 
and  the  court  should  not  have  been  asked  to  pass  upon 
forty-four  instructions,   twenty-four  of  which  were  sub- 
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mitted  by  appellees.  Chicago  Athletic  Association  vs. 
Eddy  Electric  Mfg.  Co.,  77  111.  App.  204  (212-213);  La- 
Salle  Co.  Carbon  Coal  Co.  v.  Eastman,  99  111.  App.  49.5 
(498).  The  errors  assigned  apply  to  twenty-eight  of  the 
instructions.  To  discuss  all  the  alleged  errors  would 
make  this  opinion  of  unwarranted  length.  We  shall 
only  consider  a  few  of  the  instructions  which  we  consid- 
er clearly  erroneous,  but  in  so  doing  we  neither  ap- 
prove or  condemn  the  others. 

Instruction  number  two,  given  for  appe'lees,  tells 
the  jury  that  "the  burden  of  proof  is  upon  the  plaintiff 
to  prove  each  and  every  material  allegation  in  the  de- 
claration by  a  preponderance  of  the  evidence",  and  dir- 
ects a  verdict.  The  declaration  contains  four  counts, 
and  plaintiff  in  order  to  recover  should  not  be  required 
to  prove  the  material  allegation  in  each  of  the  counts. 
Harvey  v.  C.  &  A.  Ry.  Co.,  116  111.  App.  507  (509).  It  is 
sufficient  to 
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prove   the  material  allegations  of  any  one 
count. 

Instruction  number  nine,  given  for  appellees,  in 
which  the  jury  are  told  that  the  only  duty  of  the  com- 
missioners, under  the  Farm  Drainage  Act,  is  to  provide 
main  outlets  of  ample  capacitjy  for  the  waters  of  the  dis- 
trict, having  in  view  future  contingencies  and  present, 
has  no  application  to  the  facts  in  this  case,  where  aP" 
pellees  are  charged  specifically  as  indi\'iduals  with  the 
negligent  and  careless  removal  of  a  water  trap.  Tearney 
V.  Smith,  86  111.  391;  Young  v.  Commissioners  of  High- 
ways, 134  111.  569  (581);  Harris  v.  Carson,  40  111.  App. 
147;  Skinner  v.  Morgan,  21  111.  App.  209. 

Instructions  numbered  ten  and  thirteen,  are  both 
erroneous  for  the  reason  that  it  was  not  necessary  to 
prove  intentional  negligence  but  only  the  negligence 
charged. 

Instructions    number    thirty-three    and    thirty-four. 

asked  by  appellant,  are  the  law  as  predicated  upon  the 

issues  raised  by  the  pleadings  and  both  should  have  been 

given.  Instruction  number  sixteen  is  erroneous,  as  ap- 
pellee fails  to  show  any  evidence  in  the  record  on  which 
to  base  it. 

It  is  hoped  that  on  a  new  trial  of  this  case  the  at- 
torneys, for  the  respective  parties,  will  take  more  care 
in  preparing  their  instructions,  and  will  not  again  im- 
pose upon  the  court  by  requesting  such  an  unreasonable 
number  to  be  given. 
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For  the  errors  indicated  the  judgment  of  the  cir- 
cuit court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 
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GEN.  NO.  7009.  APRIL  TWRM  A.  D.  1919  AG.  NO.  17 
Lewis  A.  Apdill,  Appellee 

Walter  A.  Abdill,  adi/inistrator  with  the  will  an- 
nexed of  the  estate  cf  George  W.  Abdill,  deceased 

/-"-       214  I. A.  6  5  5"^ 

Appeal  from  the/!ircuit  Court  of  Vermilion  County. 

OPINION  BY  WAGGONER,  J. 

This  is  an  action  of  assumpsit  brought  May  2,  1918, 
in  the  circuit  court  of  Vermilion  County  by  appellee,  Lew- 
is A.  Abdill,  against  appellant,  Waltier  A.  Abdill,  admin- 
istrator with  the  will  annexed  of  the  estate  of  George 
W.  Abdill,  deceased.  The  declaration  contained  the  com- 
mon counts,  and  there  was  filed  the  following  bill  of  par- 
ticulars: "Defendant  to  plaintiff  debtor  for  the  purchase 
price  of  all  coal,  minerals  and  mineral  substances  under 
the  surface  of  the  N.  E.  quarter  8-19-12  W.  Vermilion 
County,  Illinois,  by  virtue  of  warranty  deed  made  by 
plaintiff  to  George  W.  Abdill,  dated  April  28,  1891,  and 
recorded  in  Deed  Record  111,  page  131,  of  the  Deed  Rec- 
ords of  Vermilion  County,  Illinois." 

A  plea  of  general  issue  and  a  plea  of  the  statute  of 
limitations  alleging  that  the  cause  of  action  did  not  ac- 
crue within  five  years 
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next  preceding  the  commencement 
of  the  suit,  were  filed.  To  the  latter  plea  appellee  filed 
three  replications,  in  one  alleging  that  the  cause  of  act- 
ion did  accrue  within  such  five  years,  and  in  each  of  the 
others  alleging  a  new  promise  on  the  part  of  the  said 
George  W.  Abdill  to  pay  the  debt,  within  five  years  next 
preceding  the  commencement  of  the  suit.  Appellant 
filed  the  usual  rejoinders.  The  cause  was  tr[ed  by  a 
jury,  which  returned  a  verdict  in  favor  of  appellee  for 
$16,000.00,  and  judgment  was  rendered  thereon. 

Appellee  off"ered  in  evidence  a  warranty  deed  dated 
April  28,  1891,  from  himself  to  said  George  W.  Abdill, 
conveying  for  an  express  consideration  of  $7000.00,  all 
the  coal,  minerals  and  mineral  substances  under  the  sur- 
face of  said  land. 

Appellee  also  offered  in  evidence  a  warranty  deed  of 
the  same  date  from  said  George  W.  Abdill  and  other  gran- 
tors, conveying  to  the     Middlefork  Coal  Company,    for  a 


consideration  of  $66,000.00,  all  c»al,  minerals  and  mineral 
substances  under  the  surface  of  a  large  amount  of  land, 
therein  described,  including  that  described  in  the  bill  of 
particulars  which  was  taken  by  the  grantees,  as  stated 
in  the  last  mentioned  deed,  at  a  valuation  of  $7000.00. 
This  deed  was  also  recorded  on  May  11,  1891,  in  the  Re- 
corder's office  of  Vermilion  County.  These  two  deeds 
were  made  on  the  same  day. 
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acknowledged  before  the 
same  Notary  Public,  and  so  far  as  the  coal,  minerals  and 
mineral  substances  are  concerned  were  made  for  the 
same  consideration. 

John  Redmond  testified,  as  shown  by  the  abstract, 
that  in  the  summer  of  1914  he  was  in  the  office  of  George 
W.  Abdill;  that  appellee  came  in  and  said  he  had  just 
come  from  Mr.  Acton's  office;  that  he  was  off'ered  $16,- 
000.00  for  tihe  coal  underlying  hia  land,  "but  as  he  was 
tied  up  in  that  shape  he  could  not  make  any  deed;  *  *  * 
he  (appellee)  was  cursing  and  damning  about  the  condi- 
tion he  was  tied  up  in  and  making  a  whole  lot  of  noise 
about  it  and  cursing  and  damning  about  being  in  that 
shape  and  having  had  an  offer  he  could  not  make  any 
sale  by  reason  of  being  tied  up  with  that  deed.  George 
W.  Abdill  listened  to  his  (appellee's)  noise  awhile,  and 
finally  arose  and  said  "that  is  enough,  young  man,  I  will 
see  that  you  get  paid  for  that  coal  as  much  as  you  are 
offered."  The  record  shows  that  this  alleged  ofl'er  of 
$16,000.00  was  made  by  the  attorney  examing  this  wit- 
ness, attorney  for  appellee  in  this  case,  and  that  both  of 
the  deeds  hereinbefore  mentioned  had  been  recorded  in 
the  Recorder's  office  of  Vermilion  County  in  1891.  It 
is  difficult  to  understand  why  an  attorney  would  off'er  to 
pay  $16,000.00  for  coal  to  a  person  who  did  not  own  it. 
In  appellee's 
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brief,  written  by  the  attorney  in  question, 
it  is  said  that  "in  this  case  the  records  were  not  searched, 
but  the  party  desiring  to  purchase  the  coal  and  seeing 
Lewis  Abdill  in  possession  of  the  surface  and  not  know- 
ing that  he  had  sold  the  coal  made  him  an  offer  of  $16,- 
000.00." 

It  was  stated  to  the  witness  John  Redmond  that  this 
suit  was  begun  on  June  3,  1918,  and  he  was  then  asked 


this  leading  question:  "Within  five  years  prior  to  that 
time  did  George  W.  Abdill  ever  tiell  you  that  Lewis  had 
not  been  paid  for  the  coal  that  he  deeded  to  him  under  the 
one  hundred  and  sixty  acres?"  To  which  question  the 
witness  answered,  yes  *  *  *  he  (George  W.  Abdill)  said 
that  he  (appellee)  had  not  been  paid;  that  he  (George 
W.  Abdill)  had  not  paid  him.  Such  a  statement,  even 
if  accompanied  by  a  promise  to  pay,  would  not  revive  a 
debt  barred  by  the  stiatute  of  limitations,  for  the  reason 
that  it  was  made  to  a  stranger  and  not  to  the  party 
claiming  the  indebtedness.  Collar  v.  Patterson,  137  111. 
403  (409) ;  Wachter  v.  Albee,  80  111.  47  (50) ;  McGrew  v. 
Forsythe,  80  111.  596  (597). 

If  a  recovery  can  be  hadi  n  this  case  it  must  be  for 
the  purchase  price  of  the  coal,  minerals  and  mineral  sub- 
stances conveyed  by  deed  on  April  28,  1891,  by  the  ap- 
pellee to  George  W.  Abdill,  as  set  forth  in  the  bill  of  par- 
ticulars, together  with  interest  thereon. 
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and  not  $16,000.00. 

The  only  evidence  as  to  the  purchase  price  is  the  consider- 
ation stated  in  the  deed.  George  W.  Abdill  bought  such 
coal,  minerals  and  mineral  substances  from  appellee  and 
on  the  siame  day  conveyed  what  he  had  acquired  to  the 
Middlefork  Coal  Company  for  a  like  sum.  A  right  to  re- 
cover such  purchase  price  is  barred  by  the  statute  of  lim- 
itations unless  such  bar  has  been  removed  by  a  parol 
promise,  made  by  George  W.  Abdill  v/hich  removed  the 
bar  and  thereby  revived  the  debt.  A  promise  to  pay  a 
debt  barred  by  the  statute  of  limitations,  only  removes 
the  bar  and  leaves  the  case  to  be  proved  as  if  no  statute 
of  limitations  had  been  pleaded.  Kimmel  v.  Schwartz, 
Breese  216  (218);  Keener  v.  Crul],  19  111.  189  (191). 

Does  the  statement  made  by  George  W.  Abdill  in 
1914  to  appellee,  v/ho  was  claiming  to  have  been  offered 
S16,000.00  for  the  coal  and  other  products  underlying  the 
land,  "I  will  see  that  you  get  paid  for  that  coal  as  much 
as  you  are  offered,"  revive  a  debt  incurred  twenty-three 
years  prior  to  that  time?  From  anything  appearing  in 
this  statement  appellee  may  have  received  the  $7000.00 
and  George  W.  Abdill  was  going  to  undertake  to  have 
him  paid  another  or  additional  sum.  George  W.  Abdill 
does  not  say  that  he  will  pay  appellee  anything.  Appel- 
lee says,  in  his  brief,  that  a  party  desiring  to  purchase 
the  coal  without  searching  the  record  and  not 
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knowing  he 
had  sold  it  made  him  an  offer  of  $16,000.00.  If  appellee 
had  told  this  party  that  he  had  sold  the  coal  and  made  a 
deed  therefor,  which  was  recorded,  would  the  offer  have 
remained  long  enough  for  him  to  get  to  George  W.  Ab- 
dill's  office  and  tell  him  about  it,  or  would  the  offer  have 
been  immediately  withdrawn.  What  amount  did  George 
W.  Abdill,  by  the  statement  attributed  to  him,  obligate 
himself  to  pay?  An  acknowledgment  and  promise  to 
pay  a  debt,  in  order  to  avoid  a  bar  of  the  statute  of  lim- 
itations, must  fix  the  amount  due,  and  show  a  present  un- 
qualified willingness  to  pay  it.  Waldron  v.  Alexander, 
136  111.  550  (562);  Ward  v.  Jack,  172  Pa.  St.  461;  Ennis  v. 
Pullman  Palace  Car  Co.,  165  111.  161  (175-6).  If  the 
statement  be  equivocal,  vague  or  indeterminate,  leading 
to  no  certain  conclusion,  but  at  best  to  probable  infer- 
ences, which  may  affect  different  mJnds  in  different  ways, 
it  ought  not  to  go  to  the  jury  as  evidence  of  a  new  prom- 
ise to  revive  the  cause  of  action.  (17  R.  C.  L.  Pg.  898, 
ai.id  cases  cited  in  note  3.)  The  statement  in  question 
can  not  be  construed  to  be  a  promise  to  pay  a  pre-exist- 
ing debt.  Appell'ae  did  not  accede  to  the  alleged  prom- 
ise nor  act  upon  it  for  four  years  and  until  after  George 
W.  Abdill's  death. 

Wh?n  a  parLy  permits  a  de:  t  to  run,  making  no  enort 
to  collect  it  until  the  statute  of  limitations  can  be  plead 
in  bar  of 
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the  action,  he  is  in  no  position  to  call  upon  a 
court  to  aid  him  upon  slight  proof;  on  the  contrary,  the 
evidence  ought  to  be  clear  and  satisfactory  to  overcome 
the  bar  of  the  statute.  Wachter  v.  Albee,  80  111.  47  (51); 
Harden  v.  Whitman,  209  111.  App.  106  (109);  Neustacher 
V.  Schmidt.  25  111.  App.  626  (632).  The  evidence  of  a 
new  promise  is  v/holly  insufficient  to  take  this  case  out 
of  the  stattute  of  hmitations. 

In  the  first  instruction,  eiven  on  behalf  of  appellee, 
the  jury  was  told  in  substance  that  if  they  found  (and 
they  were  not  required  so  to  find  from  the  evidence)  that 
there  was  no  express  agreement  as  to  the  amount  that  the 
appellee  was  to  be  paid. for  the  deed;  and  further  found 
from  a  preponderance  of  the  evidence  that  George  W. 
Abdill  within  five  years  before  the  bringing  of  this  suit 
verbally  promised  to  pay  appellee  a  certain  sum  for  said 
deed,  and  that  appellee  agreed  to  accept  the  sum  so 
agreed  to  be  paid  by  George  W.  Abdill  in  full  sa.isi£.cl- 


ion  of  the  indebtedness,  then  the  amount  so  agreed 
($16,000.00)  would  be  the  amount  that  appellee  was  en- 
titled to  recover  in  this  case.  The  consideration  of 
$7000.00  stated  in  the  deed  was  prima  facie  evidence  of 
an  express  agreement  of  the  am-ount  to  be  paid  there- 
for, and  there  was  no  evidence  tending  to  overcome  such 
prima  facie  showing.  There  was  no  evidence  of 
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any  agreement  made 
within  five  years  before  tihe  commencement  of  this  suit 
to  pay  any  other  sum,  nor  evidence  of  any  agreement 
on  the  part  of  appellee  to  accept  a  sum  agreed  upon  in 
full  satisfaction  of  the  indebtedness.  Instructions  must 
be  based  upon  the  evidence,  and  this  instruction  was  er- 
roneous. 

The  judgment  of  the  circuit  court  is  reversed,  and 
we  find  that  the  original  debt  claimed  is  barred  by  the 
statute  of  limitations,  and  that  the  evidence  of  a  new 
promise,  shown  in  this  case  is  wholly  insufficient  to  re- 
move the  bar  and  entitle  appellee  to  recover. 
Reversed. 
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JO.  7018.  APRiy  TERM  A.  D.  1919.  AG.  NO.  20 

John  W.  Lu/;reH,  Plaintiff  in  Error 

vs 

Charing  E.  Wy^t,  et  als,  Defendants  in  Error 

Error  td»,Cira6it  Court  of  Sangamon  County. 

OPINION  BY  WAGGONER,  J. 

The  plaintiff  in  error,  John  W.  Luttrell,  filed  his  bill 
in  chancery  on  August  16,  1917,  to  impeach  a  decree  en- 
tered December  22,  1914,  for  fraud,  in  that  he  was  in- 
duced and  failed  to  make  a  defense  which  he  had  there- 
to, on  account  of  the  fraudulent  representations  of  the 
defendant  in  error,  Charles  E.  Wyatt. 

The  plaintiff  in  error  alleges  that  on  October  3,  1914, 
Charles  E.  Wyatt  and  Margaret  J.  Wyatt,  his  wife,  filed 
their  bill  against  John  W.  Luttrell  and  Ralph  Luttrel 
for  an  injunction  restraining  an  action  at  law  upon  a 
promissory  note.  The  bill  for  an  injunction,  an  amend- 
ment theretb  making  Henry  L.  Child,  a  defendant,  the 
answer  of  Ralph  Luttrell  and  John  W.  Luttrell  by  Henrj' 
L.  Child,  their  solicitor,  the  answer  of  Henry  L.  Child, 
the  replication  to  said  answers,  the  report  of  the  master 
in  chancery  and  the  final  decree  granting  the  injunction 
are  set  forth  verbatim  in  the  present  bill  and  cover  forty 
type  written  pages. 
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The  substance  of  the  present  bill  may  be  stated  as 
follows:  Charles  E.  Wyatt  and  wife  in  their  bill  against 
John  W.  Luttrell  and  Ralph  Luttrell  for  an  injunction 
alleged  that  on  December  31,  1913,  they  executed  two 
non-negotiable  notes  payable  to  Ralph  Luttrell,  trustee, 
for  $526.25  each,  one  due  six  months  and  the  other  sev- 
eral months  later.  That  a  suit  is  pending  at  law  on  the 
first  note  in  which  Ralph  Luttrell  is  plaintiff  and  Charles 
E.  Wyatt  and  wife  are  defendants.  That  Charles  E. 
Wyatt  is  a  nephew  of  John  W.  Luttrell  and  that  John  W. 
Luttrell  is  the  father  of  Ralph  Luttrell.  That  on  Sept- 
ember 30,  1912,  John  W.  Luttrell  loaned  fifteen  hundred 
dollars  to  Fred  S.  Wyatt,  a  brother  of  Charles  E.  Wyatt, 
and  Fred  S.  Wyatt,  to  secure  it,  executed  a  promissory 
note  and  mortgage  on  real  estate  in  Garfield,  Oklahoma. 
That  in  December  1913,  it  was  discovered  that  Fred  S. 
Wyatt  had  no  interest  in  the  property.  Charles  E.  Wy- 
att claims  that  Ralph  Luttrell  represented  that  unless  he, 
Charles  E.  Wyatt,  paid  said  debt  he,  Ralph  Luttrell, 
would  see  to  it  that  Fred  S.  Wyatt  was  brought  back 
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from  Oklahoma  and  prosecuted  for  the  confidence  game, 
and  that  he,  Charles  E.  Wyatt,  was  then  in  poor  health, 
his  mother  in  her  last  illness,  and  he  was  made  to  believe 
that  unless  he  paid  the  money  his  brother  would  be  re- 
turned and  prosecuted  criminally.  Charles  E.  Wyatt 
claims  because  thereof  he  executed  the  two  promissory 
notes  for  $526.25  each  and  induced  his 
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wife  to  join  with  him 
in  their  execution  and  in  addition  thereto  paid  a  large  sum 
of  money  to  Ralph  Luttrell.  That  John  W.  Luttrell  and 
Ralph  Luttrell  surrendered  to  Charles  E.  Wyatt  the  note 
and  mortgage  of  Fred  S.  Wyatt;  that  the  same  were  of 
little  or  no  value.  Charles  E.  Wyatt  claims  he  received 
no  substantial  consideration  for  said  notes.  That  John 
W.  Luttrell  was  the  sole  beneficiaj-y  of  said  notes  and  was 
legally  competent  tlo  transact  business.  That  Ralph  Lut- 
trell named  him  as  trustee  merely  to  please  him  and  that 
he  was  a  mere  agent  or  passive  trustee,  and  John  W.  Lut- 
trell the  real  owner.  Charles  E.  Wyatt  claims  that  at 
various  times  he  advanced  money  to  his  uncle,  John  W. 
Luttrell,  and  that  by  reason  of  such  generosity  and  by 
reason  of  the  fact  that  Charles  E.  Wyatt  received  no  con- 
sideration for  said  notes,  John  W.  Luttrell  became  dis- 
inclined to  enforce  the  payment  of  said  notes  and  so  ex- 
pressed himself  to  Charles  E.  Wyatt.  That  in  accord- 
ance therewith  and  on  July  10,  1914,  John  W.  Luttrell 
surrendered  and  endorsed  one  of  said  notes  to  Charles 
E.  Wyatt  intending  to  discharge  Charles  E.  Wyatt  and  his 
wife,  said  note  being  the  one  sued  upon,  and  that  at  said 
time  Charles  E.  Wyatt  gave  John  W.  Luttrell  $35.00  in 
cash,  and  has  since  made  gifts  and  presents  to  him.  That 
thereafter  Ralph  Luttrell  demanded  possession  of  said 
note  and  upon  said  demand  being  refused  Ralph  Luttrell 
brought  suit  on  August  3,  1914,  on  said  note  and  said  act- 
ion is  now    pending.     That  shortly  thereafter    John  W. 
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Luttrell  stated  that  he  did  not  wish  said  suit  further  pros- 
ecuted and  that  by  reason  of  the  many  favors  he  had  re- 
ceived from  Charles  E.  Wyatt  wished  to  surrender  and  re- 
lease all  rights  in  both  of  the  notes.  That  on  Septem- 
ber 28,  1914,  for  a  valuable  consideration  John  W.  Lut- 
rell  executed  a  release  whereby  he  fully  released 
Charles  E.  Wyatt  and  wife  from  any  and  all  liability, 
claims  or  demands  whatever  on  account  of  said  purported 


promissory  notes  or  either  of  them.  That  notwithstand- 
ing said  release  Ralph  Luttrell  is  still  maintaining  said 
action  on  said  note  and  threatens  to  prosecute  the  same. 
Inasmuch  as  Charles  E.  Wyatt  and  wife  claim  that  said 
release  by  the  equitable  owner  is  not  available  in  the  suit 
at  law  and  that  the  only  remedy  is  in  equity,  they  pray 
that  Ralph  Luttrell  may  be  restrained  by  the  writ  of 
injunction  from  further  prosecuting  said  action  at  law 
on  said  note,  and  that  he  be  ordered  to  surrender  the 
same  to  Charles  E.Wyatt  and  wife. 

The  answer  of  Ralph  Luttrell  and  John  W.  Luttrell 
by  Henry  L.  Child,  their  solicitor,  set  up  in  the  bill,  is 
in  substance  as  follows:  Admits  that  John  W.  Luttrell 
loaned  money  to  Fred  S.  Wyatt  as  alleged.  Denies  that 
Ralph  Luttrell  v/as  named  as  trustee  in  sale  notes  sole- 
ly to  please  him,  but  alleges  that  it  was  at  the  suggest- 
ion of  Charles  E.  Wyatt  because  John  W.  Luttrell  was 
old  and  incapable  of  property  handling  his  money.  Ad- 
mits    that  the  mortgage    on  the  Oklahoma     land  was 
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worthless.  Denies  that  Ralph  Luttrell  represented  that 
a  criminal  prosecution  would  be  instituted  against  Fred 
S.  Wyatt  if  the  money  was  not  paid  by  Charles  E.  Wyatt. 
Alleges  that  Charles  E.  Wyatt  and  wife  executed  said 
notes  to  take  up  the  Oklahoma  mortgage,  and  denies 
that  it  was  done  under  any  threat  of  prosecution.  De- 
nies that  John  W.  Luttrell  is  tihe  sole  owner  of  said 
notes;  denies  that  John  W.  Luttrell  is  legally  competent 
to  transact  business;  allegesi  the  notes  were  made  to 
Ralph  Luttrell  as  trustee  at  the  suggestion  of  Chai'les 
E.  Wyatt  who  knew  that  John  W.  Luttrell  was  not  com- 
petent to  transact  business  but  was  a  spendthrift.  Avers 
that  on  July  23,  1914,  Ralph  Luttrell  and  John  W.  Lut- 
trell entered  into  a  contract  with  Henry  L.  Child,  an  at- 
torney, employing  him  to  collect  said  notes.  Alleges 
that  the  note  on  which  said  action  at  law  was  brought 
was  not  surrendered  to  Charles  E.  Wyatt  but  was  de- 
livered to  him  to  secure  a  loan  of  $35.00  Denies  that 
John  W.  Luttrell  had  any  power  to  execute  and  deliver 
the  release,  denies  he  received  any  consideration  there- 
for; denies  that  he  had  power  or  authority  to  satisfy 
said  notes  and  alleges  that  said  notes  have  not  been 
paid  or  satisfied. 

Charles  E.  Wyatt  and  wife  amended  their  bill  by 
making  Henry  L.  Child  a  party  defendant,  alleging  that 


he  claimed  an  interest  in  said  note  by  virtue  of  an  agree- 
ment for  attorney  fees  for  prosecuting  the  action  at  law. 
Henry  L.     Child  filed  his   answer    setting  up  that    he 
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was  employed  under  a  written  contract,  as  an  attorney, 
to  collect  said  notes  and  that  one  of  them  was  delivered 
to  him  to  secure  his  attorney  fees. 

The  master  in  chancery  filed  his  report  finding  that 
the  allegations  of  the  bill  of  Charles  E.  Wyatt  and  wife 
are  true.  That  HeniT  L.  Child  is  entitled  to  an  attorney 
fee  of  $100.00,  and  that  on  said  fee  being  paid  said  notes 
should  be  surrendered  to  Charles  E.  Wyatt;  that  Ralph 
Luttrell  and  John  W.  Luttrell  should  be  restrained  from 
collecting  said  notes.  A  decree  was  entered  December 
22,  1914,  in  accordance  with  the  findings  and  report  of 
the  Master -in  Chancery. 

John  W.  Luttrell  alleges  that  the  decree  entered  in 
the  foregoing  injunction  suit  should  be  now  reviewed 
and  set  aside  on  account  of  the  acts  and  conduct  of 
Charles  E.  Wyatt  which  constituted  such  fraud  as  ren- 
dered the  decree  null  and  void.  That  Charles  E.  Wyatt 
for  a  long  time  prior  to  and  during  the  pendency  of  said 
injunction  suit  was  guilty  of  fraudulently  winning  the 
confidence  of  plaintiff  in  error,  John  W.  Luttrell,  and 
misleading  him  and  causing  him  to  wholly  fail  to  defend 
the  injunction  suit  at  a  time  when  by  reason  of  age  and 
feebleness  in  mind  and  body  h«  was  suffering  from  men- 
tal weakness  and  infirmity  and  was  wholly  unable  to 
protect  himself.  That  plaintiff  in  error,  John  W.  Lutt- 
reU,  in  September  1912,  loaned  $1500.00  to  Fred  S.  Wy- 
att and  accepted  the  mortgage^  on  Oklahoma  land  as 
security. 
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That  Charles  E.  Wyatt  befriended  plaintiff  in 
error  John  W.  Luttrell  and  gained  his  confidence.  That 
under  a  power  of  attorney  from  plaintiff  in  error,  Charles 
E.  Wyatt  has  recently  secured  said  money  from  an  es- 
tate; that  plaintiff  in  error  being  feeble  in  mind,  uned- 
ucated and  without  business  experience  confided  and 
trusted  Charles  E.  Wyatt  who  was  engaged  in  the  real 
estate  business.  That  shortly  after  plaintiff  in  error  se- 
cured said  money  Fred  S.  Wyatt,  who  was  largely  in- 
debted to  Charles  E.  Wyatt  and  resided  in  Oklahoma, 
asked  for  a  loan  and  that  plaintiff  in  error  meet  him  at 
the  office  of  Charles  E.  Wyatt.     When  plaintiff  in  error 


went  there  Charles  E.  Wyatt  had  the  papers  already  pre- 
pared, although  plaintiff  in  error  had  not  agreed  to  make 
the  loan.  That  Charles  E.  Wyatt  urged  and  advised 
him  to  make  it  and  told  him  he  would  be  perfectly  se- 
cure with  the  mortgage  his  brother  was  giving.  That 
Charlfes  E.  Wyatt  prepared  the  papers  without  an  ab- 
stract of  title  and  prevailed  upon  plaintiff  in  error  to 
withdraw  his  money  from  the  bank  and  loan  it.  That 
Charles  E.  Wyatit  kept  all  the  papers  in  his  possession 
until  the  loan  became  due  when  plaintiff  in  error  by 
pUcing  matters  in  the  hands  of  an  attorney  discovered 
that  Fred  S.  Wyatt  had  no  title.  That  while  plaintiff 
in  error,  under  adviice  of  his  attorney  and  the  states 
attorney,  was  taking  steps  to  have  Fred  S.  Wyatt,  in- 
dicted, Charles  E.  Wyatt  of  his  own  volition  negotiated 
for  the  transfer  of  the  notes  and  mortgage  and  paid 
$500.00 
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and  executed  to  him  the  two  notes  in  quest- 
ion. That  neither  plaintiff  in  error  nor  his  son  made  any 
threats  to  secure  the  same.  That  the  notes  were  given 
for  a  valuable  consideration  and  were  valid  and  binding. 
That  when  the  first  note  became  due  plaintiff  in  error 
demanded  payment  and  was  promised  payment  on  July 
15.  That  Charles  E.  Wyatit  loaned  $35.00  to  plaintiff  in 
error  on  condition  that  one  of  the  notes  be  turned  over 
to  him  as  security.  That  plaintiff  in  error  having  con- 
fidence in  Charles  E.  Wyatt  delivered  said  note  to  him 
as  security  for  said  $35.00,  and  that  Charles  E.  Wyatt 
afterwards  tried  to  get  plaintiff  in  error  to  swear  that 
Charles  E.  Wyatt  had  bought  the  note  for  $35.00. 

That  afterwards  Charles  E.  Wyatt,  by  false  and 
fraudulent  representations  and  false  pretentions  of 
friendship,  secured  the  confidence  of  plaintiff  in  error 
and  caused  him  to  believe  that  his  son  ,Ralph  Luttrell. 
was  endeavoring  to  secure  the  money  on  the  notes  for 
himself,  and  that  if  Ralph  Luttrell  ever  got  the  same 
plaintiff  in  error  would  never  get  it.  That  the  only  way 
plaintiff  in  error  could  ever  get  it  was  to  help  Charles 
E.  Wyatt  defeat  the  suit  brought  by  Ralph  Luttrell. 
That  to  make  plaintiff  in  error  believe  these  representa- 
tions Charles  E.  Wyatt  pretended  great  friendship  for 
him,  and  on  several  occasions  gave  him  small  sums  of 
money  and  treated  him.  That  he  (Charles  E.  Wyatt) 
repeatedly  told  plaintiff  in  error  that 
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he  had  the  mon- 
ey ready  to  pay  him,  but  that  if  he  (Charles  E.  Wyatt) 
paid  him  before  he  had  beaten  the  suit  brought  by 
Ralph  he  might  have  to  pay  it  again.  That  Charles  E. 
Wyatt  repeatedly  told  plaintiff  in  error  that  Ralph  Lutt- 
1  ell  was  looking  for  him  to  have  him  (plaintiff  in  error) 
arrested  and  he  had  better  not  stay  in  Springfield,  all 
of  which  was  false  and  known  to  be  false  by  Charles  E. 
Wyatt.  That  on  one  occasion  Charles  E.  Wyatt  told 
plaintiff  in  error  that  they  were  looking  for  him  and 
that  he,  Charles  E.  Wyatt,  would  accompany  him  to  the 
station  to  see  that  he  got  out  of  town  safely.  That 
Charles  E.  Wyatt  did  so  accompany  plaintiff  in  error,  as 
plaintiff  in  error  believed,  to  protect  him  from  arrest. 
That  Charles  E.  Wyatt  repeatedly  told  him  that  he 
(plaintiff"  in  error)  should  not  go  near  or  consult  with 
his  lawyer,  Henry  L.  Child,  for  the  reason  that  Henry 
L.  Child  was  trying  to  help  Ralph  Luttrell  get  the  mon- 
ey away  from  plaintiff  in  error.  That  on  account  of 
these  representations  plaintiff  in  error  refrained  fron' 
consulting  with  Henry  L.  Child  and  also  became  sus- 
picious of  his  son  Ralph,  and  would  not  Hsten  to  his  ad- 
vice but  relied  wholly  upon  the  advice  of  Charles  E. 
Wyatt  as  to  what  he,  plaintiff  in  error,  should  do  to  se- 
cure said  money.  That  Charles  E.  Wyatt,  knowing  the 
confidence  of  plaintiff  in  error  in  him,  advised  and  dir- 
ected plaintiff  in  error  what!  he  should  do;  that  he, 
Charles  E.  Wyatt,  advised  plaintiff  in  error  that  in  or 
der  to  keep  Ralph  Luttrell 
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from  getting  the  money  it 
would  be  necessary  to  bring  an  injunction  suit,  that  in 
order  to  do  this  it  would  be  necessary  for  plaintiff  in 
error  tb  sign  a  paper  to  secure  the  injunction.  That 
Charles  E.  Wyatt  had  his  attorney  prepare  a  paper  for 
plantiff  in  error  to  sign.  That  plaintiff  in  error  went 
with  Charles  E.  Wyatt  to  Wyatt's  lawyer's  office  where 
without  any  consultation  with  Henry  L.  Child,  who  was 
then  attoreny  in  the  suit  on  the  note,  a  paper  was  read 
over  by  the  attorney  of  Charles  E.  Wyatt;  that  plaintiff 
in  error  had  been  given  to  understand,  by  Charles  E. 
Wyatt,  that  the  paper  was  to  secure  an  injunction 
against  Ralph  Luttrell,  and  had  not  been  notified  it  con- 
tained anything  else.     That     at   the  time     it  was  read 


plaintiff  in  error  was  veiy  feeble  and  infirm,  an  old 
man,  blind  in  one  eye  and  almost  so  in  the  other;  that 
plaintiff  in  error  was  uneducated,  unlearned  and  under- 
stood but  little  of  what  was  read  to  him,  and  from  the 
previous  explanations  made  to  him  and  from  what  he 
understbod  from  the  reading  he  thought  it  was  a  re- 
quest for  his  son  Ralph  Luttrell  to  be  enjoined  from  col- 
lecting the  note  and  for  the  matter  to  be  left  to  be  set- 
tled out  of  court  between  him  and  Charles  E.  Wyatt. 
That  plaintiff  in  error  did  not  understand  that  he  was 
releasing  Charles  E.  Wyatt  but  believed  and  relied  upon 
the  promise  of  Charles  E.  Wyatt  that  he  would  settle 
with  him  and  pay  him  when  his  son  was  enjoined.  That 
he  received  nothing  of  value  for  signing  the  paper.  That 
after 
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the  paper  was  signed  and  delivered,  without 
explanation,  Charles  E.  Wyatt  gave  plaintiff  in  error  one 
dollar  which  plaintiff  in  error  took  to  be  an  act  of  kind- 
ness. That  after  signing  said  paper  plaintiff  in  error 
voluntarily  came  from  Morgan  County  and  submitted  to 
be  served  with  summons  in  said  injunction  suit.  That 
after  signing  said  paper  and  in  the  month  of  October  or 
November  plaintiff  in  error  was  again  assured  by  Channs 
E.  Wyatt  in  the  presence  of  a  fri^end  that  he  would  p;  y 
him  his  money  just  as  soon  as  he  got  rid  of  Ralph  Lut'. 
relJ'si  suit.  That  Charles  E.  Wyatt  then  told  plaintiff  vr. 
error  not  to  confer  with  Henry  L.  Child  and  to  get  oui 
of  town  at  once  for  fear  they  would  have  him  arrested. 
That  shortly  before  December  3,  1914,  Charles  E.  Wyatl 
sent  plaintiff  in  error  $5.00,  and  told  him  to  come  to 
Springfield  on  December  3,  1914,  and  bring  three  good 
v;itnesses  to  testify.  That  plaintiff  in  error  went  on  that 
day  with  his  witnesses  to  the  office  of  Charles  E.  Wy- 
att, told  him  he  was  ready  for  trial  and  was  going  tc 
have  the  money.  That  Charles  E.  Wyatt  said  he  did 
not  believe  they  could  hear  the  case  that  day  and  he 
would  go  to  his  lawyer's  office  and  find  out.  That 
Charles  E.  Wyatt  returned  shortly  and  said  we  can  not 
hear  the  case  today,  and  you  had  better  go  home.  That 
Charles  E.  Wyatt  did  not  inform  plaintiff  in  error  that 
the  evidence  would  be  taken  the  next  day  or  for  him  to 
return.  That  the  evidence  was  taken  the  following  day. 
That  Charles  E.  Wyatt  was  the 
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only  witness  for  the 
complainant  in  said  injunction  suit  and  that  the  evidence 
for  the  defense  was  taken  on  the  same  date.  That 
plaintiff  in  error  had  no  notice  whatever  of  the  taking 
of  testimony  and  knew  nothing  of  the  entry  of  the  de- 
cree until  long  after  the  expiration  of  the  term  at  which 
it  was  entered.  That  because  of  the  representations  of 
Charles  E.  Wyatt,  plaintiff  in  error  was  led  to  believe 
that  it  was  not  necessary  for  him  to  do  anything  in  the 
litigation  and  that  he  relied  on  the  statements  of 
Charles  E.  Wyatt  that  he  would  pay  the  money  as  soon 
as  the  suit  of  his  son  Ralph  Luttrell  was  defeated  and 
for  that  reason  followed  the  advice  and  insistance  of 
Charles  E.  Wyatt  not  to  see  his  attorney  and  failed  to 
make  any  defense  in  the  injunction  suit.  That  plaintiff 
in  error  was  led  to  believe  and  did  believe  that  the  pur- 
pose of  the  injunction  suit  was  to  enjoin  his  son  Ralph 
from  collecting  the  money  and  did  not  know  that  it  was 
for  any  other  purpose  and  that  after  he  learned  that 
Charles  E.  Wyatt  was  claiming  to  have  secured  a  release 
from  him,  that  in  the  presence  of  plaintiff  in  error  a 
friend  asked  Charles  E.  Wyatt  if  he  had  secured  a  re- 
lease from  plaintiff  in  error,  and  Chai'les  E.  Wyatt  denied 
having  done  so,  and  then  promised  to  pay  the  money  in 
thirty  days.  That  plaintiff  in  error  relied  upon  the 
promise  of  Charles  E.  Wyatt  to  pay  until  he  finally  dis- 
covered that  he  did  not  intend  to  do  so,  and  then  for  the 
first     time  discovered     what  had  been     done  in     the 
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injunction  suit.  The  plaintiff  in  en-or  prays  that  be- 
cause of  such  fraudulent  and  false  representations  and 
conduct  the  decree  in  the  injunction  suit  be  set  aside, 
the  release  held  nuU  and  void  and  that  the  makers  of 
the  notes  be  required  to  pay  the  same. 

Demurrers  were  filed  and  sustained  to  the  bill, 
amendments  were  made  ,and  finally  an  amendment  was 
filed  as  a  substitute  to  the  former  amendments.  This 
amendment  alleges  that  Ralph  Luttrell  and  John  W. 
Luttrell  on  July  23,  1914,  entered  into  a  contract  with 
Henry  L.  Child  to  bring  a  suit  on  the  notes  in  question 
and  agreed  to  give  him  twenty  per  cent  of  the  amount 
collected  as  attorney  fees.  That  complainant  did  not 
give  Henry  L.  Child  any  additional  authority  to  act  for 
him  and  did  not  authorize  him  to  represent  him  in  the 
injunction  suit  and  that  plaintiff  in  error  did  not  know 


that  Henry  L.  Child  appealed  for  him  in  that  case  or 
filed  an  answer  for  him  and  did  not  know  of  the  agree- 
ment on  the  part  of  Hemy  L.  Child  to  accept  $100.00 
attorney  fees  and  surrender  the  note  until  after  the 
term  of  court  was  closed.  That  plaintliff  in  error  did 
not  authorize  Henry  L.  Child,  or  any  other  person,  to 
represent  him  and  that  because  of  the  representations 
of  Charles  E.  Wyatt  plaintiff  in  error  was  led  to  mis- 
trust his  son  Ralph  and  Henry  L.  Child  and  to  believe 
the  statements  of  Charles  E.  Wyatt,  that  his  son  and 
said  attorney  were  trying  to  get  the  money  on  the  notes 
away  from  plaintiff  in  error  and  that 
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Charles  E.  Wyatt 
was  befriending  him  and  was  bringing  the  suit  to  pre- 
vent them  from  getting  thd  money  away  from  plaintiff 
in  error,  and  for  that  reason  he  avoided  conferring  with 
his  son  and  Henry  L.  Child.  That  Charles  E.  Wyatt  en- 
tered into  negotiations  with  Henry  L.  Child  before  the 
master  in  chancery  and  agreed  to  pay  $100.00  attorney 
fees  to  Henry  L.  Child  upon  the  entry  of  a  decree  can- 
celling the  noises  and  enjoining  their  collection.  That 
Charles  E.  Wyatt  appeared  before  the  master  in  chancery 
on  the  day  following  the  date  on  which  he  sent  plaintiff 
in  error  and  his  witnesses  home  and  there  heard  Henry 
L.  Child  state  to  the  master  that  he  had  been  unable  to 
get  plaintiff  in  error  to  follow  his  advice  or  confer  with 
him  and  that  he  was  willing  to  turn  over  the  last  men- 
tioned note  if  it  was  provided  in  the  decree  that  the 
complainants  pay  him  the  sum  of  $100.00  attorney  fees, 
and  that  said  Charles  E.  Wyatt  with  full  knowledge  that 
he  had  led  plaintiff  in  error  to  refuse  to  listen  to  the 
advice  of  Henry  L.  Child  accepted  the  proposition  and 
on  the  entry  of  the  decree  paid  $100.00  to  Henry  L.  Child. 
That  Henry  L.  Child  had  no  authority  to  represent  plain- 
tiff in  error  in  the  injunction  suit,  and  that  the  accept- 
ance of  $100.00  attorney  fees  by  Henry  L.  Child  from 
Charles  E.  Wyatt  and  surrendering  the  note  in  question 
constituted  collusion  and  was  fraudulent  and  void  in 
law,  and  that  plaintiff  in  error  is  not  bound  thereby. 

A  demurrer  was  sustained  to  the  bill,  as  amended, 
r.nd  it  was 
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dismissed.     This  writ  of  error  is  sued  out 
to  review  the  proceedings  of  the  circuit  court,  and  it  is 


assigned  as  error  that  the  court  erred  in  sustaining  the 
demurrer  to  the  bill,  as  amended,  and  in  dismissing  it. 

This  is  a  bill  to  impeach  the  decree,  in  the  injunct- 
ion suit,  for  fraud,  and  it  may  be  filed  at  any  time  as  a 
matter  of  right.  Adamski  v.  Wieczorek,  170  III.  373 
(374-5).  Courts  of  equity  have  so  often  granted  relief 
against  judgments  obtained  by  fraud,  accident  or  mis- 
take, where  the,re  has  been  no  negligence  on  the  part 
of  a  defendant  that  there  can  be  no  question  of  power 
or  jurisdiction  to  afford  a  remedy  in  such  a  case.  Miller 
V,  Barto,  247  111.  104  (108);  Ames  v.  Snider,  55  111  498 
(501). 

The  defendant  in  error,  Charles  E.  Wyatt,  contends 
the  demurrer  was  properly  sustained  because  the  bill 
does  not  allege  facts  showing  fraud.  He  argues  that 
the  bill  alleges  that  Charles  E.  Wyatt  promised  to  pay 
the  notes  to  John  W.  Lutrell  just  as  soon  as  he  could 
get  rid  of  Ralph  Luttrell's  suit  and  thereby  induced  him 
to  make  no  defense.  He  then  says  that  to  constitute 
fraud,  a  representation  must  relate  to  a  past  or  existing 
state  of  facts  ,and  that  a  false  promise  can  never 
amount  to  fraud.  Murphy  v.  Murphy,  189  111.  360 
(363-4);  Grubb  v.  Milan,  249  lU.  456  )463). 

It  is  true  that  in  order  to  constitute  fraud  in  law  a 
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representation  must  be  an  affirmance  of  fact  and  not  a 
mere  promise  or  expression  of  opinion  or  intention.  A 
promise  to  perform  an  act,  though  accompanied  at  the 
time  with  an  intention  not  to  perform  it,  is  not  such  a 
representation  as  can  be  made  the  ground  of  an  action 
for  deceit.  Keithley  v.  Mutual  Life  Ins.  Co.,  271  Til.  584 
(586-7).  As  distinguished  from  the  false  representat- 
ions of  a  fact,  the  false  representation  as  to  a  matter 
of  intention,  not  amounting  to  a  matter  of  fact,  though 
it  may  have  influenced  a  transaction,  is  not  a  fraud  at 
law  nor  does  it  afford  a  ground  for  relief  in  equity. 
Murphy  v.  Murphy,  189  111.  360  (364);  MiUer  v.  SutUll, 
241  III.  521  (526-7);  2  Pomeroy's  Eq.  Jur.  Sec.  877.  Pr. 
1810. 

However,  there  are  well  recognized  exceptions  lo 
this  rule.  It  has  been  frequently  held,  in  this  state, 
that  where  a  grantor  conveys  land,  and  the  considerat- 
ion is  an  agreement  by  the  grantee  to  support,  maintain 
and  care  for  the  grantor  during  the  remainder  of  his  or 
her  natural  life,  and  the  grantee  neglects  or  refuses  to 


comply  with  the  contract,  the  grantor  may,  in  equity, 
have  a  decree  rescinding  the  contract,  setting  aside  the 
deed  and  reinvesting  the  grantor  with  the  title  to  the 
real  estate.  A  careful  examination  of  these  cases  leads 
to  the  conclusion  that  the  intervention  of  equity  in  such 
cases  has  been  sanctioned  in  this  state  on  the  theory 
that  the  neglect  or  refusal  of  the  grantee  to  comply 
with  his  contract 
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raises  a  presumption  that  he  did  not 
intend  to  comply  with  it,  in  the  first  instance,  and  that 
the  contract  was  fraudulent  in  its  inception,  wherefore 
a  court  of  equity  will  not  permit  him  to  enjoy  the  con- 
veyance so  obtained.  Stebbins  v.  Petty,  209  111.  291 
(293). 

In  Fischer  v.  Fischer,  245  111.  426,  a  deed  was  set 
aside  because  of  fraud  in  procuring  it,  where  the  fraud 
consisted  of  a  wife's  promise  to  treat  her  husband 
kindly  and  discharge  her  duty  to  him  as  his  wife.  The 
court  concluding  that  the  wife  contemplated  breaking 
the  promise  at  the  time  she  was  importuning  the  hus- 
band to  convey  to  her  the  property.  For  many  like 
cases  see  2  Pomeroy's  Eq.  Jur.,  Sec.  877,  Note  F,  Pg.  1811. 

In  the  case  of  Stodgell  v.  Garnett,  159  III.  App.  301, 
a  suit  was  instituted  by  Charles  H.  Garnett  before  a 
justice  of  the  peace  against  Henry  Stodgell.  The  just- 
ice of  the  peace  rendered  judgment  against  Stodgell, 
who  appealed  to  the  circuit  court.  While  the  appeal 
was  pending,  Garnett  told  Stodgell  that  he  would  dismiss 
the  suit,  and  that  he  need  not  take  any  more  notice 
of  it.  Stodgell  relied  upon  the  promise  of  Garnett  to 
dismiss  the  suit  and  paid  no  more  attention  to  it.  Gar- 
nett appeared  in  circuit  court  and  procured  the  appeal 
to  be  dismissed.  Ten  months  afterwards  Garnett  sued 
out  an  execution  from  the  justice  of  the  peace.  Stod- 
gell did  not  know  of  this  until  the  sheriff  served  the  ex- 
ecution on  him. 
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Stodgell  then  filed  a  bill  to  enjoin  the 
collection  of  the  judgment.  The  court  held  that  Stod- 
gell had  a  right  to  rely  upon  the  promise  made  by  Gar- 
nett to  dismiss  the  suit  and  inasmuch  as  the  judgment 
was  obtained  by  fraudulently  dismissing  the  appeal, 
when  Garnett  had  promised  to  dismiss  his  suit,  Stodgell 
was  entitled  to  an  injunction. 


In  the  case  of  Wierich  v.  DeZoya,  7  111.  835,  a  bill 
was  filed  for  an  injunction,  to  which  a  demurrer  was 
sustained  and  the  bill  dismissed.  The  bill  showed  the 
complainants  was  served  with  a  garnishee  process;  that 
he  had  a  good  defense  but  made  none  because  the  de- 
fendants told  him  they  would  dismiss  the  garnishment 
proceedings,  and  relying  upon  this  assurance  complain- 
ant paid  no  further  attention  to  the  matter,  but  that  in 
violation  of  that  agreement  the  defendants  fraudulently 
proceeded  and  perfected  their  judgment  against  com- 
plainant as  garnishee,  and  threatiened  to  collect  the 
judgment.  The  Supreme  Court  held  this  to  be  a  clear 
case  of  fraud  and  reversed  the  decree. 

It  follows,  from  the  foregoing  authorities,  that  if 
Charles  E.  Wyatt  induced  John  W.  Luttrell  to  make  no 
defense  to  the  injunction  suit  by  falsely  and  fraudulently 
promising  to  pay  him  the  notes  as  soon  as  he  defeated 
Ralph  Luttrell's  suit,  he  was  guilty  of  fraud  in  procur- 
ing the  decree  in  the  injunction  suit,  and  a  court  of 
equity  should  grant  relief  against  the  decree  so  obtain- 
ed.   The  bill 
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therefore  stated  a  good  cause  of  action 
and  the  demurrer  should  have  been  overruled. 

We  are  of  the  opinion  that  the  bill  also  contains  a 
number  of  allegations  pertaining  to  representations 
made  by  Charles  E.  Wyatt  that  related  to  past  and  ex- 
isting facts  which  were  false  and  fraudulent.  The  re- 
presentlations  made  by  him  to  the  plaintiff  in  error  that 
his  son  Ralph  Luttrell  and  Henry  L.  Child  were  trying 
to  get  his  money  and  were  looking  for  him  to  arrest 
him,  and  that  he,  Charles  E.  Wyatt,  would  accompany 
plaintiff  in  error  to  the  depot  to  protect  him  from  ar- 
rest, which  Charles  E.  Wyatt  pretended  to  do,  were  un- 
der tihe  circumstances  the  grossest  kind  of  misrepresent- 
ations of  existing  facts  and  aptly  fitted  to  accomplish  a 
fraudulent  purpose.  The  bill  discloses  many  other  in- 
-stances  of  false  statements  of  existing  facts. 

The  defendant  in  error,  Charles  E.  Wyatt,  further 
claims  that  the  bill  shows  John  W.  Luttrel  is  guilty  of 
laches  and  that  the  demurrer  was  properly  sustained  for 
that  reason.  The  injunction  decree  was  rendered  De- 
cember 22,  1914.  This  bill  to  impeach  the  decree  was 
filed  on  August  16,  1917.  A  court  of  equity  applies  the 
doctrine  of   laches  in  the  denial   of  relief  only  where. 


from  all  the  circumstances  to  grant  the  relief  to  which  a 
complainant  would  otherwise  be  entitled  will,  presump- 
tively be  inequitable  and  unjust  because  of  the  delay. 
Coryell  v.  Klehm,  157  lU.  426  (473) .     Mere  delay 
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alone,  for  a  period  less  than  that  covered  by  the  statute 
of  limitations,  is  not  laches  that)  constitutes  a  defense. 
It  is  only  when  the  delay  is  accompanied  by  some  other 
element,  rendering  it  inequitable  to  permit  the  owner 
to  assert  his  title,  that  laches  will  bar  a  right  within  the 
statutory  period.  Compton  v.  Johnson,  240  111.  621  (625) . 
In  this  case  instead  of  the  circumstances  showing  it  in- 
equitable and  unjust  to  grant  the  relief  because  of  the 
delay,  they,  on  the  contrary,  show  that  it  would  be  high- 
ly inequitable  and  unjust  to  refuse  plaintiff  in  error  the 
relief  prayed.  There  is  no  pretense  that  conditions  ar* 
any  different  than  they  were  at  the  time  the  decree  was 
entered.  The  lapse  of  time  has  not  prejudiced  Charles 
E.  Wyatt,  but  has  delayed  justice  to  John  W.  Luttrell. 
The  bill  avers  no  facts  that  justifies  a  charge  of  fraud 
against  Henry  L.  Child.  It  is  regrettable  that  such  a 
charge  is  made.  The  allegations  of  the  bill  show  that 
Henry  L.  Child  was  doing  all;  in  his  power  to  protect  his 
client,  and  that  on  account  of  the  falise  representations 
of  Charles  E.  Wyatt,  John  Luttrell  refused  to  counsel 
with  his  attorney.  This  made  Henry  L.  Child  a  victim 
of  the  fraud  Charles  E.  Wyatt  practiced  upon  John  W. 
Luttrell.  It  would  be  wrong,  for  this  court,  to  assume 
that  Henry  L.  Child  would  fail  to  do  full'  duty  to  secure 
the  correction  of  the  wrong  perpetrated  upon  him  and 
his  client  by  Charles  E.  Wyatt. 

The  decree  of  the  circuit  court  is  reversed  and  this 
cause  remanded  with  directions  to  overrule  the  demurrer. 

Reversed  and  Remanded. 

Page  20 


Gi^ 


Gl^N.  NO.  7029.  APRIL  TERM.  A.  M.  1919.  AG.  NO.  29. 

B)^L.  Kirk,  Administrator  of  tl^ estate  of  John  A. 
Andef*^n,  deceased,   Forest  S.    Watson,  and  County   of 
Champaign,  in  the  State  of  Ilhipis,  Appellees.  ,  i 

\  -/        214I.A.  6  55^ 

James  L';  Gourley,   AdminiArator  of  the   estate  of 
John  A.  Anderson,  deceased,  And  County  of  Ford,  in  the 
State  of  Illinois,  Appellants 

Appeal  from  Ford  Cminty  Circuit  Court. 

OPINION  BY  WAGGONER,  J. 

John  A.  Anderson  died  February  18,  1918  in  Ford 
County,  Illinois.  On  the  next  day,  and  before  the  burial 
of  the  remains  of  the  decedent,  letters  of  administrat- 
ion were  issed  on  his  estate  in  the  County  Court  of  Ford 
County  to  James  L.  Gourley,  one  of  the  appellants. 

On  March  6,  1918,  letters  of  administration  were  is- 
sued on  said  estate  in  the  County  Court  of  Champaign 
County  to  one  of  the  appellees,  B.  L.  Kirk,  Public  Ad- 
ministrator of  that  county,  on  the  petition  of  himself, 
together  with  that  of  the  appellee,  Forest  S.  Watson, 
who  claimed  to  be  a  creditor  of  said  decedent. 

On  June  21,  1918,  a  petition  was  filed  by  the  ap- 
pellees, other  than  Champaign  County,  in  the  County 
Court  of  Ford  County  to 
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set  aside,  abrogate,  annul,  can- 
cel and  hold  for  naught  all  previous  orders  entered  pre- 
tending to  appoint  an  administrator  for  the  estate  of 
John  A.  Anderson  deceased,  and  to  strike  from  the  files 
all  papers,  petitions,  bonds,  and  other  papers  filed  with 
the  cl,erk  of  the  County  Court  of  Ford  County,  in  any 
manner  relating  to  the  appointment  of  said  administrat- 
or. The  County  of  Champaign  filed  an  intervening  pet- 
ition and  was  granted  leave,  by  the  County  Court  of 
Ford  County,  to  join  in  the  petition  that  had  been  filed 
by  the  other  appellees  and  in  such  intervening  petition 
it  was  alleged  that  the  said  John  A.  Anderson  was  at  the 
time  of  his  death  a  resident  of  Champaign  County;  that 
he  died  intestate,  without  heirs,  and  that  the  estate  of 
the  decedent  escheated  to  Champaign  County.  The 
County  of  Ford  one  of  the  appellants,  also  filed  an  in- 
tervening petition  alleging  that  the  said  -^ohn  A.  Ander- 
son was,  at  the  time     of  his  death,  a  resident    of  Ford 


County  and  that  his  estate  escheated  to  that  county. 

Upon  a  hearing,  in  the  County  Court  of  Ford  County 
the  petitions  of  the  appellees  were  dismissed.  An  ap- 
peal was  taken  to  the  Circuit  Court,  where  a  motion  to 
dismiss  the  petitions  of  the  appellees  was  denied,  and  an 
order  entered  finding  that  John  A.  Anderson,  deceased, 
at  the  time  of  his  death  was  a  resident  and  domiciled  in 
Champaign  County,     Illinois,    and  that  the    jurisdiction 
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of  his  estate  was  and  is  in  the  County  Court  of  that 
county.  By  the  judgment  of  the  Circuit  Court  the  order 
of  the  County  Court  appointing  James  L.  Gourley  ad- 
ministrator of  said  estate,  and  all  subsequent  orders 
were  set  aside,  vacated  and  declared  wholly  void  and  of 
no  force  or  effect,  and  that  the  appointment  of  the  said 
James  L.  Gourley,  as  administrator  of  the  estate  of 
John  A.  Anderson,  deceased,  by  tihe  County  Court  of 
Ford  County  was  without  jurisdiction. 

Valid  letters  of  administration  on  the  estate  of  John 
A.  Anderson,  deceased,  could  not  be  obtained  in  Ford 
County  unless  that  was  his  place  of  residence  at  the  time 
of  his  death.  The  finding  of  the  Circuit  Court  that  he 
was  a  resident  of  Champaign  (and  not  of  Ford)  County, 
at  such  time,  is  abundantly  supported  by  the  evidence, 
and  the  judgment  rendered  on  such  finding  is  affirmed. 
Judgment  Affirmed. 
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Ira  F.  Twist,  John  F.  x/ist,  and  Clarence  C.  Twist, 
partners  doing  businesaTas  Twist  Brothers,  Appellees 

^       vs  ~~ ' 

Francis  M.  Burns,  Appellant  ^X     -^     X.ii*     OtJO 

Appeal  from  Circuit  Court  of  Christian  County. 

OPINION  BY  WAGGONER,  J. 

This  is  an  appeal  from  a  judgment  rendered  in  the 
circuit  court  of  Christian  County  in  favor  of  appellees 
for  one  thousand  seven  hundred  and  fifty  dollars.  The 
declaration  consisted  of  the  common  counts  to  which  was 
filed  a  plea  of  the  general  issue  with  notice  of  setoff  and 
recoupment.  Appellees  had  an  elevator  at  Velma,  111., 
and  bought  corn  from  appellant,  a  farmer  residing  in 
that  vicinity.  It  is  agreed  that  the  contract  price  of  the 
corn  involved  in  this  litigation  was  one  dollor  and  thirty 
cents  a  bushel,  and  that  the  amount,  as  claimed  by  ap- 
pellant, was  from  four  thousand  five  hundred  to  four 
thousand  eight  hundred  bushels.  There  is  no  dispute  in 
regard  to  the  amount  of  advance  payments  made,  by  ap- 
pellees, on  the  corn,  but  appellant  denies  the  right  of  ap- 
pellees to  have  credit  for  interest  thereon.  There  was 
no  delivery  made  of  the  corn.  Appellant  claims  that  ac- 
cording to  the  terms  of  the  contract 
Page  1 

of  purchase  it  was 

to  have  been  delivered  by  him  to  appellees  at  their  ele- 
vator, by  March  1,  1918;  that  he  was  ready  and  offered 

to  deliver  the  corn  at  that  time,  but  appellees  would  not 

receive  it;  that  he  (appellant)  afterwards  sold  the  corn 

and  by  reason  of  shrinkage  and  decline  in  price  sustain- 
ed a  loss  which,  after  allowing  appellees  credit  for  all 

advance  payments,  amounted  to  nine  hundred  and  eighty 

six  dollars  and  sixty-three  cents.     Appellant  claims  that 

appellees  owe  him  the  amount  of  such  loss  and  that  he 

should  have  had  a  judgment  therefor. 

Appellees  admit     that  they     purchased     appellants 

corn  at  the  price  above  naned;  do  not  dispute  the  amo'  nt 
thereof  as  claimed  by  appellant,  but  contend  that  it  was 

to  have  been  delivered,  not  by  March  1,    1918,  but  as 

soon  after  the    purchase  was  made  as  appellees     could 

take  care  of  it  by  means  of  their  elevator,  and  that  they 

notified  appellant  they  would  be  ready  for  the  corn  in 

the  month  of   April,  and   that  they    asked  him   for  the 


■qji  J, 
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corn  at  later  dates  and  it  was  not  delivered. 

It  is  agreed  by  counsel,  in  the  argument  of  this  case, 
that  the  only  disputed  question  of  fact  involved  was  rel- 
ative to  what  the  contract  was  in  regard  to  the  delivery 
of  the  corn,  and  whose  fault  it  was  there  was  no  delivery. 
If  the  time  of  delivery  was  March  1,  appellees  are  in 
default.     If     the  corn     was  to     be  delivered     when     it 
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could  be  taken  care  of,  by  appellees,  then  appellant  is 
in  default.  There  is  evidence  supporting  the  contention 
of  each  party.  The  question  of  the  time  of  delivery  was 
determined  by  the  verdict  of  the  jury,  and  the  record 
discloses  no  sufficient  reason  why  the  judgment  rendered 
thereon  should  be  reversed. 
Judgment  affirmed. 
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JohVnnah  Speiser,  Executrix  of  th^last  will  and 

t^tament  of  William  Speisrf,  deceased. 


Appellee 
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Clevelatid,  Cincinnati,  Cl^age  and  St.  Louis 
Railway  Compam',  Appellant. 

Appeal  from  the  Cirgsrft  Court  of  Christian  County. 

OPINION  BY  WAGGONER,  J. 

This  is  an  appeal  prosectued  by  the  Cleveland,  Cin- 
cinnati, Chicago  and  St.  Louis  Railway  Company  from  a 
judgment  of  $3000.00  recovered  by  Johannah  Speiser,  as 
executrix  of  the  last  will  and  testament  of  William  Speis- 
or,  deceased,  in  the  circuit  court  of  Christian  County 
against  the  railway  company,  in  a  suit  brought  by  her  to 
lecover  pecuniary  damages  resulting  to  the  next  of  kin 
by  reason  of  the  death  of  William  Speiser.  The  declar- 
ation, in  different  counts,  alleges  that  a  train  of  the  rail- 
way company  was  driven  towards  and  over  a  crossing  in 
the  village  of  Witt  at  a  high  and  excessive  rate  of  speed; 
r.  failure  to  ring  a  bell  oi-  blow  a  whistle  as  required  by 
the  statute;  and  the  running  of  such  train,  in  said  village, 
at  a  greater  rate  of  speed  than  ten  miles  an  hour  in  viol- 
ation of  an  ordinance.  A  plea  of  general  issue  was  filed. 
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The  railway  company  has  four  tracks,  running  in  a 
northeastern  and  southwestern  direction  across  Main 
street  in  the  village  of  Witt,  a  place  of  about  three  thous- 
and five  hundred  inhabitants.  The  street  runs  north 
and  south.  William  Speiser  lived  on  Main  Street  south- 
east fix)m  the  railway  crossing,  and  had  a  farm  south- 
west of  the  village.  At  the  time  of  the  accident  he  was 
going  from,  the  farm  to  his  home  and  in  so  doing  had 
come  northeast,  for  a  quarter  of  a  mile,  on  a  public 
highway  running  parallel  with  said  tracks  until  he  had 
gotten  to  Main  Street  at  a  point  twenty-five  or  thirty 
feet  north  from  the  track  used  in  operating  westbound 
trains.  At  this  point  he  turned  south,  went  to  the  rail- 
way crossing,  where  he  was  killed  by  a  westbound  pas- 
senger train,  that  did  not  stop  at  Witt,  ten  hours  late 
and  running  a  little  more  than  sixty  miles  and  hour. 

As  grounds  for  a  reversal  of  the  judgment  is  is  urged 
that  appellee  failed  to  prove  that  William  Speiser  was 


in  the  exercise  of  due  care  for  his  own  safety  at  the 
time  of  the  accident;  that  the  court  erred  in  admitting 
in  evidence  and  ordinance  and  in  instructing  the  jury  as 
to  the  measure  of  damages. 

There  is  evidence  tending  to  show  that  approaching 
this  railway  crossing  from  the  nortih  on  Main  street,  the 
view  of  a  train  coming  from  the  northeast  on  the  west 
bound  tracks,  wouM  be  obstructed  by  a  low  line  of  tele- 
gi-aph     poles     and     telephone     poles     with     crossarms 
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on  them;   also  by  the  railway  station  located  seventeen 
hundred  feet  up  the  tracks,  and  by  a  box  car  used  for 
freight  storage,  eight  feet  in  height  resting  upon  wood- 
en posts  about  four  feet  above  the  ground. 

One  witness  testified  that  a  person  coming  to  the 
crossing  on  Main  Street,  from  the  southwest,  could  not 
see  up  the  tracks  until  within  ten  or  twelve  feet  from 
the  rail,  andl  that  back  of  that  distance  the  view  would 
be  entirelty  obstructed.  D.  L.  Renshaw  testified  that 
twenty-five  feet  from  the  crossing  a  view  of  an  approach- 
ing train  would  be  obstructed  by  telegraph  poles  with 
crossarms;  that  the  track  is  raised  and  the  poles  are  low; 
that  within  twenty  feet  of  the  turn  on  Main  Street,  to- 
wards the  tracks,  a  train  could  not  be  seen  if  it  was  more 
than  one  hundred  yards  from  the  crossing. 

Wilhelmina  Valusk  testified  that  she  passed  over 
the  crossing,  walking,  just  before  William  Speiser;  that 
she  looked  when  on  the  first  track,  could  see  beyond  the 
station,  but  saw  no  train  coming;  that  after  she  had  walk- 
ed forty  or  fifty  feet  from  the  west  track,  which  required 
three  quarters  of  a  minute,  she  heard  the  noise  of  a 
train,  looked  back  and  saw  William  Speiser  lying  between 
two  of  the  ti'acks,  where  he  died. 

Appellant's  station  agent  testified  that  the  train  in 
question  entered  the  block  at  Nokomis  four  and  a  quart- 
er miles  from  Witt 

Page  3 
at  9:25  a.  m.,  and  four  minutes  later 
entered  the  block  at  Witt.  In  other  words,  the  train 
was  running  at  a  rate  of  more  than  a  uiiie  a  minute.  If 
it  had  been  at  the  station  when  first  teen  by  \/illiam 
Speiser,  in  less  than  nineteen  seconds  it  would  have  been 
at  the  crossing. 

As  William  Speiser  approached  the  cnissini?  he  had 
a  right  to  assume  that  any  passenger  train  operated  by 
appellant  within  the  corporate  limits  of  the  village  of 


:hr. 
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Witt  would  be  run  at  a  rate  of  speed  not  to  exceed  ton 
miles  per  hour,  as  provided  by  ordinance,  and  that  a 
warning  would  be  given  of  the  approach  of  a  train  by 
ringing  a  bell  or  sounding  a  whistle.  In  the  case  of  B. 
&  0.  S.  W.  Ry.  C.  V.  Then,  159  111.  537,  it  is  said  that, 
"she  (decedent)  had  a  right  to  rely  upon  the  perfor- 
mance of  the  duty  imposed  upon  the  defendant  by  the 
city  ordinances,  to  warn  her  of  the  approach  of  the  train 
by  continuously  ringing  the  bell  upon  the  engine,  and 
not  to  run  said  train  faster  than  ten  miles  an  hour 
within  the  city,  and  there  was  evidence  tending  strongly 
to  show  this  duty  was  not  performed.  Among  other 
things  proper  for  the  jury  to  consider  in  determing  this 
question  of  due  care  is  the  instinct  prompting  to  pres- 
ervation of  life  and  avoidance  of  danger.  (Illinois  Cen- 
tral Railroad  v.  Nowicky,  148  111.  29;  Terre  Haute  & 
Indianapolis  Railroad  Co.  v.  Volker,  129  111.  540). 
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In  our  judgment  the  evidence  justified  the  jury  in 
finding  deceased  exercised  reasonable  care  at  the  time 
in  question."     To  the  same  effect  is  the  holding  of  the 

court  in  Henry  v.  C.  C.  C.  &  St.  Louis  Ry  Co.  236  111.  219 
(222);  Dukeman  v.  C.  C.  C.  &  St.  Louis  Ry.  Co.  237  111. 

104   (107). 

The  evidence  is  conflicting  in  reference  to  whether 
the  bell  was  rung  or  the  whistle  sounded.  There  is  no 
contention,  however,  that  the  speed  of  the  train  was 
within  the  limit  fixed  by  the  ordinance  of  the  village  of 
Witt,  but  on  the  contrary  the  contention  is  that  the  or- 
dinance is  unreasonable,  void,  a  burden  upon  interstate 
commerce,  and  that  appellant  had  a  right  to  operate 
the  train  without  any  reference  to  the  provision  thereof 

The  City  of  Carlinville,  Illinois,  with  a  population  oi 
three  thousand  six  hundred  inhabitants,  adopted  an  or 
dinance  with  the  same  provision  as  the  one  in  question. 
Suit  was  brought  and  a  recovery  had  against  the  Chicago 
&  Alton  Railroad  Company  for  a  violation  of  it.  The 
validity  of  the  ordinance  was  challenged  upon  the  grovnds 
that  it  was  an  unreasonable  restriction  upon  interstate 
commerce,  and  an  unnecessary  hindrance  to  the  speedy 
carrying  of  the  United  States  mail.  In  passing  upon  the 
validty  of  the  ordinance.  (C.  &  A.  R.  R.  Co.  v.  City  of 
Carlinville,  200  111.  225),  the  court  said. 
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"taking  into 
consideration  the  existing  circumstances  and  conditions. 
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the  necessity  for  its  adoption,  the  object  sought  to  be 
accomplished,  and  the  effect  upon  the  business  of  the  ap- 
pellant, we  are  unable  to  say  the  ordinance  is  unreason- 
able, but  are  of  the  opinion  that  it  is  a  vahd  exercise  of 
the  police  power  of  the  city.  The  next  question  which 
presents  itself  for  consideration  is,  does  the  ordinance 
in  question  impose  an  unreasonable  restriction  upon  in- 
terstate commerce  and  the  speedy  transportation  of  the 
United  States  mail?  We  are  of  the  opinion  it  does  not. 
The  ordinance  was  passed  as  a  police  regulation  for  the 
preservation  of  the  safety  of  the  public  and  the  protect- 
ion of  life  and  property,  and  was  no  more  than  a  fair 
exercise  of  the  police  power  vested  in  the  city.  (Toledo, 
Peoria  &  Warsaw  Railway  Co.  v.  Detcon,  63  111.  91;  Chi- 
cago, Burlington  &  Quincy  Railroad  Co.  v.  Haggerty,  67 
111.  113).  The  ordinance  does  not  undertake  to  regulate 
commerce  between  the  States  or  interfere  with  the 
transportation  of  the  mail,  and:  amounts  to  but  a  reason- 
able regulation  of  the  speed  of  trains  within  the  corpor- 
ate limits  of  the  city,  and  such  legislation  has  uniformly 
been  held  to  be  valid."  What  is  said  in  this  case  is  de- 
cisive of  the  question  of  the  validity  of  the  ordinance  in 
the  case  at  bar.  The  ordinance  is  valid  and  was  properly 
admitted  in  evidence. 
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It  is  said  that  the  trial  court  erred  in  giving  the  first, 
second  and  fourth  instructions  asked  by  appellee.  In 
each  of  these  instructions  the  jury  were  told  that,  if  they 
found  the  defendant  guilty,  they  should  assess  the  plain- 
tiff's damages  at  whatever  sum  the  widow  sustained  by 
reason  of  the  death  of  her  husband.  It  is  said  that 
these  instructions  do  not  limit  the  recovery  to  pecuniary 
injury,  but  leave  to  the  jui-y  the  option  to  fix  such  sum, 
as  in  their  judgment,  will  compensate  her  not  only  for 
the  pecuniary  loss,  but  any  loss  the  jury  may  have 
thought  she  sustained  by  the  death.  If  these  instruct- 
ions were  the  only  ones  given  upon  the  subject  of  dama- 
ges, then  they  would  be  justly  subject  to  criticism.  The 
jury  were  also  instructed  that  if  they  found  for  the  plain- 
tiff, they  could  not  under  the  law,  include  in  their  ver- 
dict anything  on  account  of  the  bereavement  of  the  fam- 
ily of  the  deceased,  nor  for  the  loss  of  his  presence  or 
companionship,  nor  on  account  of  grief,  sorrow  or  wound- 
ed feelings,  but  for  the  death  of  William  Speiser  they 
should  only  alow  such  pecuniary  or  money  loss  as  the  wid- 
ow is  shown  by  a  preponderance  of  the  evidence  to  have 


sustained  by  reason  of  such  death.  This  last  instruction 
was  given  on  the  request  of  appellant,  and  supplies  the 
ommission  in  the  three  instructions  complained  of. 
Ommissions  in  the  plaintiff's  instructions  may  be  cured 
by  those  given 
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on  behalf  of  the  defendant.  Moore  v. 
Aurora,  Elgin  and  Chicago  Ry.  Co.  246  111.  56  (60).  Sev- 
eral instructions  were  given  in  reference  to  ordinary 
care  an  dit  was  not  reversible  error  to  refuse  two  addit- 
ional ones. 

After  a  careful    examination  of  the  record,    we  find 
no  reason  for  reversing  the  judgment,  and  the  same  will 
be  affirmed. 
Affirmed. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  March  in  Che  Wr  of  our  Lord,  on^  thousand  nine  hundred  and  nineteen  the  same 
\  being  the  25th  dai;  of  March  ik  the  gear  of  our  Lorfi,  one  thousand  nine  hundred  and  nineteen. 


Present:  \ 

Hon.  Harrg  Higbee,  Presiding  Justice, 
^-"ffon.  Franklin  H.  Boggs,  Justice  f 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton 
(appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 


And  afterwards,  to-wit\On  fie  twelth  dag  of  April  A.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court  at  Mkyernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 
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APPEAL  FROM 


No..  8 

October  Term,  1918. 


.C.lemouth...January.^...e..t.c.-...,.. 
Appellant 


-City. COURT 


.Eas.t..St.,.Loui.s..  mi^S^^m 


TRIAL  JUDGE 


HON. 


H.    I.    BROVaJIUG 


'x'exm  i'lo*  b.  in  the  Appellate  Court  /^enua  No.X& 

ol  Illinois, fourth  lilstrict. 
October  'iemj,   A.  IK   1910. 

i.   '.Hernberger,        Appellee      ) 

VB.  )      Appeal  froin  the   City  Court 


Cl«nouth   Jnnunry,  )  of 

ittfitropolitan  life   Insurance  ) 

Co7npa.n.y,    Garnishee,  )  ^Rtft  Ct.   7  ouie. 

ApTJellant  ) 


Opinion  by  lioggs,    J. 

This  appeal  is  proeecuted  by  appellant «•   to  reverse 
a  judtTTient    for  si'17i'.5C  rf.rjdercd  "by  the  City  Lcurt   nf  jiaet 
ot.   Louie  against  appellant  Cianouth  J:?nt»Rry,    jud(Tr,c-nt   debtor 
«nd   ^ir'alnst   the   '  etropolitan  Life   insurance  ComT>any,   gar- 
niehee,    lor  use,    etc.      Apnell-mt?   f piled    to   liii    an  afc- 
pt;rict   of  the  record   in   this  caee.      3t   did,    hoveYer ,    file 
an   index   to   the   record  vhidi    it  deeiji-nHtep  ».»«  an  abetrpct* 
This   index   occupies  less   tti?!tn  one    full  pngf).      Ho  r^rt   of 
the  proceedtin^, »  ns    set  forth   in   t}ie    record  have  been 
abstracted   and  under   the  holding   of  the   ;litpreine  Court  trnd 
Appellate  Courts   of    this  State,    failure   eo   to   iil«  an 
abstract   ie  ground   for  a  disoniBeal   oi    the  "ppe^l    or  lor 
afflrminir  the  judgment   of  thr  lower  crurt.      inrenl   v.    The 
Town  of  Whitehall,    2  111  .ApT>.50»;    Town  of  i^anta  Anna  t. 
Tipton  et  al,    10  App.310;    Lancaeter  v.   The   .» .   u    >«   '«.   Hy. 
Co.   132  111,4«2;   Cai^till    v.  irinty,    138  ill.App.60&;   Fergu- 
son  V.    Adams  Mfg.Co.    66   lll.App.lb4;    ^indth   vs.    Tenny  6C  111. 
App.   442. 
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In  Ier«al  v.   Town  of  '?hitehR]l,    ouprn,    at  ri-ve 
&10,    th«  Court   BRye!    "Vre   alno   find   on   file   a   brief   of 
appellant   in  rhich  he   inslrts   that   the   jur'f'rient   ehould  be 
reversed  Taecauee   it    ie   Rgainet  t>ie    evirience   rnd   "becpupe 
the  Court  £?ive   and  refused  di  >«r8   instructionp  w.dch  he 
e^ye  are  contained   in   t>ie   record,   "but  neither  the    evidence 
nor   inptructions   arc   co>7ied   into    hie   ahstrr=.ct   or  'crjof. 
Th.c   court,    however,    ie    referred  to   the  pape    ^""^  the    original 
record   for   then:.      Ihie,    xn  our   opinion,    ie   such  a  failure 
to  comply  v.'ith  the   rulee   of   the   court  uc   to  v.n'kt    it   the  duty 
of  tlie   court    to  affirm   the  jud^i'mcnt  below   for  v.-Knt   of   an 
a&otract.      if   U^ie   practice   ie   to   nrevnil    in   t-.i?   cnee,    it 
Hiust  he   allowed  in  all    other  similar  caeee,    snd.   the   n.ae» 
v.ill   l»c   evaded   fuad   their   ohject  r/holly  defeated," 

In  ?owv    of   ijanta  i^nna   v?.    Tipton,    et   nl.    supra. 
at  page   311   the  court   eays:    "*Ve   do  not    feel  under  any  obll- 
gatione   to   exaaiine  «   chpc-   of   thi»  maf^nltude  without  a  proper 
ahetract,    rand   for  thic  re-^ffon  we   affirm    the  judgraent   of   the 
circuit   court.    (Citing)   Jereal    v.    Town    of  '/■  itehnll,    2  Brad- 
well,    b^':-9;    '^uckley   v.    Saton,    60  111.25?!;    relleher  v.    Tigdale, 
2Z  ill. 4-5;    Johneon  v.   iiantocjc,    7>Q  131.    3  11.^ 

In   the  caee    of  Verguson  v.   Chap.   5.    Adams  2&fg, 
Co,    ijupra.    at  page   164   the   court   eaye:    "Appell.int  has  filed 
what  purports   to  he   nn   ^ibaitract  of  the  record,      it  amounts 
to  nothing  more   than  a  mt  re   index  to  the   record,      lule   20 
of  thie  court   requires  the   appellant   to   furnish   a  complete 
abstract   of  the  record   in  whicJi   shall   appear   the  evidence 
In  narrative   foim.      There   is  not   one  word   of   evifience    in 
what  nurnort*   tn   be   the    aoetraet   hera.      The   njotion   t^hich 
appellee  maJfceij   to  affirm  the  judgment   for  want   of   sufficient 
abetract  must  prevail." 
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In  l.ancRpter   v.    .  .   <>.    ,.    ...   V.y.Cn.    cuprr..    the    court 
at  y)af;e   493   eaye:    "Tiot   nn]y  yiap   thio  court    inJierent  power  to 
institute   mnd  prescrilio   mlei?   of  practice,   "but   puch  power 
is   expr^vBply  conferred  "by   otatute.  -.    :^.    1874,    Chpp.SV, 
oec.   12.      -uch.  ;i'v'les  then   eft-.-blisV^ed  h-ve    the   force   of 
lav/  end   are   nblii^etory  nj.on   the    court   itself,    a r   v.ell   ac 
ujjon   the   j^^rtice   to   causes  pendant  bf^iore   Jt.      V.hile    the 
court  rnay  s.t  pny   time  rrodify   or  even  rescind    ite   rulee, 
yet  until    it  (^oe?   ?io,    it   eiiould   a<3riini?ter   tiieti  according 
to    tXiCir  tertns,   on'3   it  cfin  have  no   discretion   to   apply   theo; 
or  not,    according   to   it?  convenience,    unlersr   euch  discretion 
ip   rererved   in   the    rulen   t'ncmpel veo.      Cwenp   v,    y:c:'.npteRd,    22 
131.   ir-1;    l.C.R.T;.*.    Hoskitis,    115   lll.S'o;    ^i^everidge   v. 
Hevitt,    8   IlI.A-.r«.U  467." 

Inasmuch  ac  appellants  h.--^  ve   .uade   vio  attesopt   to 
file   an  arptract   in  thip  cppo   tout  h"ve  entlrf.'ly   omitted 
t-^  do   po  f'^r  this  court   to   overlook   the   ^.Inin  Tjrovis'ionB   of 
itp   rules  re,idrin<t.    the   filing  of   nn  atstrf^.ct   of   the   record 
©ought   to   be   reviewed  would   in  effect  he   to   oet   aride   ^ind 
hold  the    rule  to  be   of  no   force   and  effect  and   this  we  are 
not    inclined   to   do. 

i'or  the  failure  to   file   an  aoetrrsct  of  the   record 
in   this  cape   in  oomf)liance  with   the   rulep  of    this  court 
the  judgment    of   the   tri nl    court  will   he   affirmed. 

Judgment  Rf firmed. 

jSot  to  be  reDorted   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  Mt.  Vernon,  this 
A.  D.  191..^. 


hond  and  affixed  the  seal  bfsaidnCowt 
^at)  of      }U.- 


Appellate  Court 


^.;.:r.j?r7zs 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  day  of  March  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 
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Present: 


Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
(.Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  sixth  day  of  June,  A.  p.    1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 
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ERROR  TO 
APPEAL  FROM 


.^i^cuit COURT 


..St.... ..Clair COUNTY 


TRIAL  JUDGE 


HON. G10RGK.A_.___CR_qW_ 


Tem  i<o.    6.  Agenda  Ho.  1 

Karch  Terra,    A.   D.    j.919. 


Andrew  letz,  ) 

Appellee        ) 
) 
Y.  )      Appeal   frcM*  3t.   Clair, 


Kolla  Coal   Company  } 

) 
Appellant      ) 


Opinion  "by  liigbee,   i.J. 
---oCo--- 

"    Andrew  Letz,    appellee,     started  euit   in  the   circuit 
court   ot  ..vt.   Clair   county  Rt^ai^st   the   Kol"b  Coal  Company, 
appellant,    to   recover  daimt;;e8   for  personal   injuries   received 
in   it?  mine, 

'i'he   case  was   firtt   tried  rith  a  jury   which  found 
the    issues    for  appellee   and  assessed  liis   damafeCB   pt  t6000. 
That   CRee  l)G  ing  hroueht   to   this   court   on  appeal   was  reversed 
and  rananded.    Letz  v.   Kolb  Coal  Co.,    206   1 11  . Am.) . 200 .      On 
the    eecond   trial  a  jury   -was  ir.'aived  and   the   court   found   the 
isguee  for   arpellee   aseeseing   'as   aaniafec:s   rit  :,i,60C0.   Appel- 
lant  suhinitted   fsix  propoeitione   of  lav;,    all    hut   the   first 
of  TJhich    tiie   eoiirt   refused   and   ag,ain  brought   the   case   to 
this   court   on  appeal,   asei^ning  numerous   errors.      The  plead- 
ings  were    the   parne   as   on   tiie    first   trial.      Appellee  pre- 
sented his   case    by   reading    into    the   record   the   evidence  he 
produced  at  the   former  trl?:,    omitting;   the   tectimony   of   the 
witness,    falliam  iiartiann,    and  entiling   one  new  v/itness, 
T/iomas   Simpson,    county  mine    inspector   of    ^t. Clair  county, 
whether  appoll-!.nt  presented   its  cpge    by    reading-    into    the 
record   t}ie   evidence  produced   at   the   fornx^r   trial,    or  Toy 

-1- 


.tlmL^    ,i<J    ttfOI^    lA^r^qA 


XnBcmoO   LHQyj  <JLoA 


---o'o--- 

iiUDii.T    Ji^J     Hi    ii.1    n^j'isj^.      ,;;  j.L  j.'sr^.Tr,     ^s^^i^-i    W9TDn ' 

b9vl©o*»i    3i»iiu(,nx    lanciTJ-ij;   -xo  i   ••'v.^r,  .c.tj'i    oJ'    ,^nBll9qq» 

.snia  ett    nt 
cn;<.>i    iK^ca*'    j,:£t/t  «  xlJir/   bax'v;    jycij    t-!v/   o-.'-^o    ariT 

a»,43inoi)   axri  Jbseue^sA  bar.   eallaqxs  lot   aauBax    adJ 

;«aaBi>  sxi.  ar:l5c.99'3«   o9£l9q';B   loi   asweai 

-Cj/saL ;j  ,        .jq^   no    ^iwoo   alcii 
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•  X^nuoo  Tl-BlJ.^j   lo  ^oJ^osqanl    snim   \inuoo    .nosqaic   tiSflion'r 
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havirti^    the   mtnesees   testify,    ie   not   cle;i,r.      It   ic   adnjitted 
"by  "both  parties   tlif.' t    tiiere    is   little   change    in   the   evidence 
l3ut  appellee   contends   tlxat  his   evidence    ie  more   lull  and 
conclusive   on  douttful   isEuee.      Timt  claim  mvipt  be  "based  upon 
the   additional   testimony  ol    the  \'j  tneas    -^inpf^on  ixad  not  upon 
any  change   in  appellee's  evidtnce,    ae  none   ie    .olnteu  out   or 
appears   to  us. 

The    testimony   ol    the   wi tne os   3iinnpon   does  not  chanjp 
the   facts   and   the    case   coiaes   to   this   court   on   the    Fame   fpcta 
as   on   the   former  hearing.      ^»e   do   not   deem  it  necessary   tc 
here   state   flcppellant's    second,  third,  fourth,  fifth  and   sixth 
propo ^-iti one   of  law  a?  they  followed   the   opinion   of  this   court 
and   it  was   error   to  refuse   them.      The   f-xctr  hein^,    the   Fame   as 
Yi*ien   the   case  was  before    t^'is  court   on  the    former  heF..ring,    «t 
arc   again  compelled   to    find   that   tlie  judgment   of   the   circuit 
court  was  manifestly   against    the  vreight   of   the   evidence. 

"Ue  do  not   deeia    it  necessary   to  di<?cups   the  nhle 
arguments   or  the  numerous   nutiiorities   cited   in   the   hriefs, 
because   appellee  has   not  presented   any  argument   or  cited   any 
authority   that    convinces   ur   the    fora"er   opinion   of   th.ie   court 
does   not   present   the   lar;  t-i^'^eoTiiriti   thit   crge. 

lor  the   reasons   ahnve  fc;iven  the   judgTTient   is  reversed 
and  we  find   as   facts   tixat   appellant  coraplicd  rith  tlie  require- 
ments of   the  Jilinee  and   i'intrs'    Act;    that   ar -;ellee  v/as   told  by 
the  mine  raan.Tger   of   appellf<nt    to    remove   the   clod  from  over 
the  place  where  he  v/ae   injured;    tJiat  appellee   disregarded 
that   instruction  and  'be|;an   tc  mine   coal   in  which  work  he  "wae 
en^^af^ed  at   Uie   time  he  was   injured   and   that   axr^ellee   assumed 
the   risk- -which  cnueed  bis   injury. 

Reversed  with   findir.g    of   f-icts. 
I'ot   to  he    reported    in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copi}  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  setmg 
at  Mt.  Ver^n,  this.     _ J.Ml. 

A.  D.  igiV... 


nd  and  affixed  the  seal  of  said  ISourt 
day  of 


'erkfnf  Che  Appellate  Court 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  day  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 


Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  to -wit;  On  the  sixth  dag  of  Jane,  A.  §>■    1919,  there   was  filed  in  the 
office  of  the  Clerk  of  said  Court  at  Mt.  Vernon,  Illinois,  an  OPINION  pi  the  words  and  figures  following: 


GRANT  HOLCOMB,  Sheriff 


.Cfea-r-l-e*-&-tes?ar-t-,-Acirar.*-0-t-±lie 
..e.^ta4-e-"©-f--0&a8-r--H.,-Mooiaeyliain.,. 
..d.e..c.e.a.?.e.d.^ P.efjnAant...in..Error. 


No 2S 

MARCH  TERM.  1919. 


....lL£axLa.s...I2.,....Kee.d*...l^.eceiver..o_f...th^^^ 

....Il.....u...J:.*...I.....E. ii.....Go.....etc.,.^ 

PlaintiiX  ...in..ii^L?..?'.o?'. 


14  I.A.  656 


^ 


ERROR  TO 


PArcjAit COURT 


-irxariklin COUNTY 


TRIAL  JUDGE 


HON J.^...C-*...MGI,ETON. 


Xcrml^Q.   22.  In  th«  Appellate  court,  Agottdm  Ko.94 

JTourth  District. 
Karch  Term,    A»   B,   l»lii>. 

Ciifi-rXea  A.    btewart,    Admr.  ) 

ol'   the   «8tate  of  (  kout  t,.  ) 

Uooneyhtan,   .occeased,  ) 

I>«f6ndant  in  i  rror.  j 

) 
ifi.  )  Jsirror  ^o   the  circuit  Court 

)  of  franklin  c.ounty« 

Diomae  2).  Heed,   K^oeiver  of  ) 

ti»e  Ctj>ica*,o  <fe  i»Rsitern  llllnoie    ) 

Hailroad  Company,    etc.,  } 

Plaintiff  in  i^rror.  ) 


Opinion  "by  Hifib**,   P.   J. 

—  O'JO— 

Charlee  A,   ^it€'wart,   rp   adir.inictrp.tor  of   the  ettata 
oi  Cdcar  i;.   iiooneybma,   deceased,   larought  t>i»>  puit  wgninpt 
7i40maa  :u»,  heed,   Keceiver  of    the  Chicago  &  j^ae^tern  lUlinoiet 
Eailroad  Coiajjany,    to  recover  dajjia4;e»  for  th«   de?ith  ot  his 
int»ot«te,    all«e,ed  to  lujve  l»«en  eaueed  on  :ieptetiiiber  9,    1918 
by  ttie  ne£li(;«nce  ol    98id  I'^aceiver. 

It  appeared   froc  th«  proof*    that   on   c-eid   date   the 
•aid  Os«ar  H*  Mooneyham  wap  drivln^^  a  Kax^ell   autosiobiXe 
owned   oy  him  alon«i  the  hithvray  betipeen  ^est  i/rnnkfort  -md 
Jolmeon  wity,    Illinois.      ^;it}i  him  in  the  automobile  at  that 
tiiae  were  Albtrt  h.  Brotm,    aenior,   hi«  won,    Albf^rt  iU   isro'sn, 
Jr..    then  slightly  over  5  yeart  of   aga,   a  ean  nnmad  Dixon  and 
anotliar  naaiad  li;aA>onald.     none  tire  and  a  half  nilee  «?outh  of 
aaid  City   of  ¥efft  iirankfort   the  automobile  ooillded  vith  a 
paeaeni^er  train  on   the  C.  «  i.  .    J.   H.  U.Co.,    and  a?  a  reeult 
of  the  collft«.t^on  the  car  vae  deneli iiOtied  and  nil   tjifi  occupant e 
of  the    ei^c,e7rpept  *'r.  "^Ir^-tij ^er^  ?rl"?lr'?.      ■'••It  r!»r  ^-i^wr^t 
by  i^rank  x.aeley,    Adrainietrator  of   tlic   estate  of   Albert  H. 
Jroen,    Jr.,   deceaeed,   againet   eaid  Receiver,   and  a  judgaent 
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obtain«d  in  tb«  Circuit  Court  of  iranklin  County  in  favor 
ol    78id  ftd»ini«trator,    which  th«  <3l«leu4»nt   tulovi  brought   to 
this  court  ior  rpvitw  by  i»rit  of  error. 

Upon  th«  htnring  w«  r«v<irni«4  thnt  judiiiaent  rmd 
found   a»  ultimate  fnct#   in  tJiC  ense   th»»t  plaintiff  in   error, 
the  .Iific«iv«r,  w««  not  fciiilty  of   the  n«g3igence  chrirt^sd  In 
the  dAOlnration;    that  AlTsert  H.   l?rovi,    Ur, ,    u^io  leas  father 
of  defendant   in  error's   inteotnte,    wn   infant  under  six  yeiar* 
of  aije,  wne  not   in  th©  exercifc   of  due  o»rc   lor  the  safety 
of  his  infant  eon,   for  ishoee  death  the   i?ult   epj?  brought, 
and  that  hi«  negligence  contrihuted  directly  to  the    injury 
and   death  of  }tie   son. 

«e  refer  to  the  opinion   filed  in  th?»t  C9  8e   on 
Move«l»er  1,    i«18  for  a  full    ptnteajent  of  the   f»»ctip,   and   our 
rea^on^   for  reversini;  the  judgment  of  the  circuit  Court 
therein. 

The  deelaretion  in  tnle  cnec  in  eix  CAvmtp  oharg** 
neiilieence   on  tiic  p^rt  of  plaintiff  in   error  in  iHiling  to 
ring  the  l»ell  of  its  engine  i»xid  blowing  tiie  wiiletle  in 
Rppro"»chinf,   the   cropntng  ^ffhere   the  cnllielon  occurred,    in 
running:  the  train  et  an  excersiv"©  r«t«  of   PDced,    t  eneral 
negllfecnee   in  the  snnaiiiement  of   the   trnln,   a  failure  to  keep 
the  rifcht  of  way  near  paid  cropping   free  frora  e;rn8»,   weedis, 
brush  end  other  obstruction?  «ro    th-t   perenn^   -4 r>p roach In^   *3id 
croe*ln€  alight,    laeforc  fioin«  ir:;iOn   sajce,    te    -iblc   to    ?ee   9r,id 
troin.      It   io   clftiiaed   by  plaintiff  in   error   tJi«t   t>i€   frscts 
in  tbie  ca<e  are  tine  s«ia«  s»  in  t)je  »uit  brouiiht   to  recover 
for    the   death   of   .^dbert  K.    iiroiwn,    Jr.,    while  defendnnt   in 
error  insists  thnt    the   f-^ots  are   not   exactly   the   vmne  and 
tJmt  the   evidence  here  clesrly   phoT'i?  nei^iifence   on   the   part 
of  employees  of  plaintiff  in   error  in  handlin^^^   the   trnin, 
which  caused   tlie  de<ath  of  i-r.    r  ooneyham,    and    in  <? 'lowing  a 
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growth  oi   weede  and   bujjhee   alonij   th*    rifcht   of  way,   vhich 
obstructed   tht    ?itiw  to   one    approachint:,   Xlne   croerlnc. 

U:ion   a«   examinfition   of   the   care,   ho*'«ver,    vre   lind 
no  rubetential  dlflex<eno«   in   the  proof,    and  ve  mu^t   th«re» 
i'oie   arrive   »t  the   ewm*  eonclueion  t^if^t  vm  r«ach«d   in  th« 
forrser  c«e«.      Hiat  portion  of    such  opinion  iriiich  refers   to 
the  ncf.li|genee  cherfeed   to   Albert  h,   irowi,      r. ,    the  father 
of   UiB   child   on  nccount   of   the  deaUi  of  whom   th*    ?uit  was 
brcui;ht,   ^ould  ff^ea  to  apply  v/ith  «v«n  greater  forces   in   thi« 
case    to  Ur,   S^ooneyhsn  who  »«8   tlie   owner  and   driver  of   t}i« 
car  at   the   tiRi«   the  Injuries  occurred. 

tor    the   reasons   stated   in  our  former  opinion, 
above  referred  to,    the  judgment   in  ti^iio  o«»e  ?yil2   l>e   re- 
vereed  and  ve   find  as   the  ultiiaa.t©  faet«   in  the  &&.^e   that 
plaintiff  in   error  was  not  gisilty   of    the  ntfjilgenoe  charged 
•In  the   dec  its  rati  on;    ^hat  Gecar  is.   Looneyhaffi.    defendant  in 
trrror'e   intestate,   wao  not   in  the    excTCimo  of  due   crre   for 
hiB  OHO  PRiety  at  the   tiip.e   of   the   injury  caroplRine^l   of  (Mid 
that   hie  netili^ence  contributed  directly  to   cause   IiXq  In- 
jury and    su  be^equent  death. 

rU..Vj'.i'5iil>    vil'.th    *:lhJli*ii    UJ(     ^AvT. 

Mot   to   be   reported   in   full. 

jiagleton,    J.    took  no  part    in   the  hearing   of   this   cause. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 


at  Ml  Vernon,  this 
A.  D.  191.../... 


/ 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 


Hon.  Harrg  Higbee,  Presiding  Justice, 
"^■"ifon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 

And  afterwards,  to-wit;  On  the  sixth  dag  of  Jane,  A.  D.    1919,  there   was  filed  in  the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  theworc^s  and  figures  following  ■ 


Anna  B,. Carroll-, 

...Appellee. 


N0....7 - 

MARCH  TERM,  1919. 


..j:o.hn..P.,..  Glynn,,. 


..App.ellant. 
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APPEAL  FROM 


Ci  rp.Ult COURT 


Alepcaoder COUNTY 


TRIAL  JUDGE 


HON. 


A.   W.   LEWIS 


Jio.    7, 


In  the   Appellate  Court  -Agenda  No. 2 

of  Illinois,    iourth  Dlcitrict 
Karch  Teim  A.   D.    1»19. 


Anna  h,   Carroll, 

Appellee, 


V8. 

John  1 .   Glynn, 


Apwellajnt 


Appeal   from  the   (  ircuit  Court 
Alexander  County. 


Opinion  hy  Bopge,    J. 

This    is  an  appol    from  a  judgment   ol   ^508.58   ren- 
dered by   the   Circuit   i^ourt   of  Alexander  County    in   favor  of 
Appellee    in  an  action   in  tro'ver  brought   to   Tecover  the   value 
of   a  certain  piano,    ellfc{:,ed   to   have  \>een   converted   by  Ap- 
pellant.  The   abetract   in  this   case   does  not   comply  v/ith   the 
rules   of    tr;i8  Court   in   th-  t   it   faile  to  abstract   the  plead- 
ixii^s   or  the  judgment,    but   inaanuch  ae  Appellee  has   filed  a 
"brief  and  ae   there    is   no   question  raised  by   tlie   parties   on 
the  pleadings  we  nave   considered   the   case    on   tiie  merits. 
Litigants,    however,    ehould   observe   the    rulep   r,i    the  Court 
v;ith  reference   to    the   filing    of  proper  abptracts.      A  failure 
so   to  do  would   warrant   the   Court   in  affirming   a  judgment 
pro   forma.      -ishop    v.    Loewuc   62   App.351;    Llia   v.    Hocieta 
Lutuo   r>occorso  I3i  lime  Crati,    203  App.?78. 

The  principal  ground  urged  by  y\ppellnnt  for  a  re- 
versal of  tiie  jud^.ment  in  tnie  case  is,  that  tiie  verdict  of 
the   jury   is  atainet   themanifcst  veight    of   the   evidence. 

The  evidence   tends   to  prove   that    Appellant  v/ho  was 
engaged   in  the  business   of  drr-ying   received   the  piano   in 
question  f  roia  Olive    Virginia  Carroll,   da;i£hter   of  Appellee 
and  was   requested    by  /^er   to   remove    tnv.    eaiae    froiu   the   dwellir^g 
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in  7/hich   she   and  her  laother,    (Appellee  herein),    were   residing, 
to   the  vare  houpe   of   Appellant.      After  having   received   in- 
structions   from   the   daughter  mth  reference    to    the  moving   of 
said  piano.    Appellant  received  a  communication  from  Appellee 
with   reference   thereto.    After  Appellant  ioad   reaoved   said 
piano    to  i.is  wr-re  house  Atipellee  n,ade   a  deraand   on  him  for 
tlie   saiJie   and   Appellant   having    refused    to    deliver   the   piano   to 
her   t}-.is  action   in   trover  v/ae   "brought. 

The    evidence   on  the  part   of  Appellant   further  tends 
to   sxiow   that   this   oir.no  v/ae  purchased   come  yeare  prior  to    the 
litigation  here   in  qucErtion  by  Vvilliam  Carroll,    huehand   of 
Appellee   and   father  of    the    paid   Olive  Virginia  Carroll,    he 
paying,   .S15-.".      down   on   pnid   oiano  and   t>;ave   a   chattel   mortgaee 
for  $2>bC.    to    secure   the   balance   of  said  nurcli-ee  price;    that 
said  viano  was  ^urcha^ed  for  and  ^;iven  by   said   v/illiam  Carroll 
to  his  daughterc  Olive    Virginia  Carroll   and  lucile  Porter. 
Said  daughters  at   the    tiiie   said   piRno  was  purchased  were 
quite  young   and  unmarried  but  }xave    eince  inarried  ,      rn  the   other 
hand  Appellee   contended  and  her  evidence   tends   \.o  prove   that 
the  piano    in   question  wag  purchased  by   ner   and  v;hile    the 
original  jjeyment  may  have   been  made  by  her  husband,   ^«illiam 
Carroll,    tixat   the  piano  v/as  herr  and   tlmt   the   deferred  payment 
v/as  paid  by  her   in   inptallKents .      Appellee    offered  certain 
receipts   some  ten    in  number   in  evidence   froia  the  piano   com- 
pany  to  herself   ehov^ing   such  payments. 

Appdlees   evidence   further   tends   to    shov/   that   on 
the  day   Appellant  hauled  this  piano   j'roiu   the   residence  v/here 
she   and  her   daughter  •i^'cre   then   living.;,     she.  f,ave   an   order   to 
Appellant   to  call    for  the  piano  and   th^t    me   delivered   the 
piano   to  Appellant   and    instructed  him   to    haul    the  piano   from 
there   to  another   residence    in   vi. ioh  sne  v/as  p.oini>:    to  move,    and 
that   AppellsJit    received    the  T)aino  but   failed   to   deliver  it 
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according   to  her  Instructions. 

The  evidence   on  the  part   of  AppeB.lee   tend 6   to  prove 
that  ■«hen   she   called,  up,    Aor;ellant,    and   inquired   ap   to  why 
the   pieno   h-^^d   not    been  delivered   that  he    esid   to  her   that  he 
did  not    know  anything  about    it   and   did   not   care   anything  about 
it.      To  an   Mi'icer  rho  made   demand   on  Appellant   for   the  piano 
he    stated  iie  did  rot  hr.xe    it. 

Yiliile    the  evidence    in  the    record    ie    conflicting 
the    evidence    is    suliicient   to    s?upport   the   verdict   of   the   jury 
finding    the   ispues    for  Appellee,    and  v/e   are   not   disposed   to 
d  i  e  t u  rb   t  he    s  arae . 

it    iv   complained  hy  Appellant   tliat    the   Court   erred 
in   its  rulin^^e   on  tiie   evidence.      The  most   etrioue   complaint 
made   is  that   the   Court  perraitted  articles   of    seioars^tion   signed 
"by  Appellee   and  iier   said  hueband    .illiam  Carroll    to   be  given 
in   evidence   on   tlie  part   of    Appellee   and  Yfhich   paid  articles 
recited  tiie.t    the  parties  had   agreed   to   live    separate   and   ap-^rt 
and   that   tiie  hueband  of   Appellee  h-ad  ?ij;reed   tiierein  that   all 
the  household   floods  and  furniture    either   owned   by  appellee   or 
in  ncr  poseeesion  and    control    ehould  not   be   interfered  with 
by  him  and   further  provided,    "ehe    phall   and  may  enjoy  and 
absolutely  dispose    of    the    parue   ae    if   ^yie   were   ?>    feinme    sole   and 
unmarried."      V;e   do   not    think   the   Court    erred    in   admitting 
this    instrument    in  evidence   for   the   sajrie    tends   to  show   that 
as  between  Appellee   and  her  Imefcand,   Appellee   w-^e   the   owner 
of   or  had   the    rightful    control   and    rifcht   to    dispose   of   the 
'piano   in  question. 

It    ie   alf-o    inwieted    t'i:iBt    the   Court   erred,    in  refus- 
ing   to   admit   in   evidence    on  the  part   of    Appellant   a  Chattel 
FoTtcrre  civen  by  '"ilMan  Carroll  husband   of  Appellee   to   se- 
cure  the   balance    of   the   j.urchnse  money   owin^    on   the   piano    in 
question,      '■■ie  are   of   the   opinion  that    the  Court   ehould   nave 
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admitted   said   inetrument,    but  kx  do  not   think   the    failure   to 
admit  the    saae  rag  reverei>)le   error    for   at  nios?t    it  was   only 
a  circumetance    tending   to    rhow  that  'William  Carroll  purchased 
the  piano;    it   does  not   ho^ffever,    tend   to   Bhov/  X\iPt   he  gave   it 
to  his  dauehtere  and   if  purchased  "by  William  Carroll  and  not 
so  t^iven   to  his  daut,hter8,    it  would  have  p^eeed   to  Appellee 
under   the   separation  contract. 

It    is   next    insisted   hy  Appellant   that   the  Court 
erred   in   ite   rulings   on   the   instructions.      It   ie  contended 
that   the   Court   erred    in  t-iving   instructions  numbered   tliree, 
six,    ceveii,    eit.;ht,    nine    nnd    ten   on   the  part   of   Apoellee   and 
in   refusing    to  t^ive    inetructions  number   six,    seven  and   t7.'elve 
offered  by  Appellant. 

Vie  have   exanined   there    instructionp  nnd   do  not   be- 
lieve  that    the   Court  co'nmitted   any   serious   error    in   its 
rulings   on   the    same.      Ten   inetructions  were  given   on  behalf 
of  Appellant   and   these   inetrxxctionp   fully  advi^^ed   the   jury 
•with  reierence    to    the    tncory   on  wnich   Anpellant  was  ddf end- 
ing  thi£?   CDce.      The    in? true ti one  given   on  behalf   of  Appellee, 
v.-hile   tiiey  nay   not  have   been  as   carefully  drawn   and  guarded 
as   should  be,    at   the    ^fime   time   v;e   find  no   serious    error   in 
the  £i  i  vl  ng    of    th  e  s  e    i  n  r-t rue  ti  on  s  . 

Lastly   it   is  contended  by  Ap-;ellant   th^^^t    the    ver- 
dict  ie   excessive.      The  piano    in  question  cost  .ibOG.    but  was 
come   eight    or    ten  years   old,    but   tlie   evidence    tended   to    show 
it  v/ae  well  preserved   nt   the   time    the   same  v/as  delivered   to 
Appellant,    and   v/hile  we   think   the    verdict    is   ratner  large, 
we   aie   not    ready   to    say    tia^t   the    finding   of   tlie   jury   in   their 
verdict   is   so  excessive  as   to  V7arrflnt  us   in  reversing   the 
case   on  that  ground. 

iinding  no   revcrribie   error   in   the  record,    the  judg- 

rcent    of    the   trial    Court  will   be   affirmed. 

Affirmed. 

Hot  to  be  reported  in  full.        -4- 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mij  office. 

IN  TESTIMONY  WHEREOF,  I  have  setati;  hand  and  affixed  the  seaV^f  sai^  Court 

at  Mt.  Vernon,  this .^. /ih/A)  ^,        day  ofM-C, 

A.  D.  191/^.. 

Clefk~i>f-me  Ji.ppellate  Court' 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Ml  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Harrg  Higbee,  Presiding  Justice. 
'"""Jwn.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
(Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  sixth  dag  of  Jane,  A.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following : 
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-City COURT 


EABt.  at...L.Qui.8 jeou^tzar 


TRIAL  JUDGE 


HON Jl^-X—BROWKIUa. 


Term  ^o.   14*  In  the  Appellate  Court  Agenda  IKd.8. 

of  lllinoiff,   Fourth  District. 
March  Term  A.  D.   1919. 

Max  I'lchineon,  ) 

Appellant  ) 

Julia     Truckey, 

Appellee 


Appeal   from  ^ity  Court 
£aBt  dt,    louis,    Xll. 


Opinion  by  i>og6»,    J. 

Appellant  filed  a  writ   of  nttadranent   in  a  Justice 
of   the  i  eace  Court   of   ^sst   3t.   Louis,    lllinoio,    attaching 
goode   of  appellee,    for  ?in  alleged   indehtedneee   of   ^2.65 
for  groceries  eold   by  appellant  to  appellee.      Upon  a  trial 
by  jury  a   verdict  wef?   rendered    in   favor   of   a^iTjCllee  and 
an  appeal  wpb  perfected  by  appellant   to   the  City  ^ourt   of 
£aet   St.    louiB.      The  Jury   in   the  City   Court   found  the   ieeuee 
both  as   to   the   debt  and  attachment   in  lavor  of  aptjcjlee. 
A  notion   for  a   new  trinl   was   overruled   and   judgjaent  was   en- 
tered   on   file   verdict.      To  reverse    paid   judgment    t>ii»   appeal 
ie  prosecuted. 

it   is  contended  by  appellant   that   the   verdict   is 
aigainet  the  loanileet  weit^ht   of    the   evidence   and   that   the 
judgment   should  therefore  be   set  aside.      The    evidence,  while 
not  voluminous,    ie  conflicting.      Appellant   testified   that 
appellee  had  purchased   the  goods   in  question  and  had  not 
paid   for   them.      Appellant  produced  a  witness  who   testified 
th»t   *'r»'*>el  1  ee  hnd   !»fid   In  V'^r  Tr^^rirrf  th-t   r^e,    "■^•^ellee,    i^aS 
the  account,    but   intended   to  beat   the   eane.      On  the  other 
hand  appellee   testified   that   she  had   tr-nded  with  appellant 
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but  }iad  paid  him  in  full  more   tnan  a  year  prior  to  the 
conmenceiuent   of   tlie    euit  and  produced  a  vitneFe  mdrio   testified 
th?t   he  had  heard  appellant  say   that  appellee   owed  him  noth» 
infe  and   thnt   she  had  paid  her  account.   Tvo  juriee  >mve  heard 
the   evidence   in    tliie  case   ntnd  have   found   the   issuer  on  each 
occaeion   in   favor  of   ajjpellee.      '<ie  cannot,    on   the  evidence 
in  the   record,    say   the   verdict   ie   agninet   the  wanifeet  weight 
of   the   evidence   and  unless  we   cnn   do   f?o,   -re  would   not  he 
justified   in  setting  aside  the   verdict  on  that  ground  alone, 
erpecially   'vhfere   two    trials  hp.ve  repulted    in  the   same  xre^, 
hill    V.    lahrne,    lb8  111.314;    Sullivan  v.    Oollin?,!?  111.88; 
Bloom  V.    Crane,    24   111.4^;    liloomer  v.Lenman.lS  111,240; 
Goodelj    v.. Woodruff ,20111 .  19a;    Chicago  and  Itock  Island  Hail- 
road  Co.v.Hutchine,    S4  111.108;    O'hrien  v.raljaer,4y  111,72; 
Howitt  v.i;etelie,9S  111.218;    KitJtxtlinger  v.ig8.n,75  111,141; 
Greene   v. Greene,  145   111.264;    Jic Common  v.kcComKon,151  in.42i. 
It   iP  also  contended  by  appellant   tlxpt    ttie    Jury  who 
last   tried   tnis  caee  were   tssape red  with.  .   Appellant  contends 
that    txie  attorney   for   appellee,    employed    ~..  junk  dewier  by 
the   naiiic   of   Cohn,    to    fix  the   jury,    and   that   the  latter  had 
openly  boaeted    that   the   jurors  did  just  what   they  tjromleed   to 
do   and   th»t   he  Icnevv  the   jurore  would  not   fnil  hira.      This   i«  a 
very    serioup   charge  and    should   be  dealt   n'ith  accordingly.    In 
Vane   et   si    ve.    City   of  Lvanston,    150   111.616,    our  Suprea* 
Court   in  passing  upon  a   t?inilar   queetion,  said:  "Tempering  with 
juri^es  by   the   pucce^elul  party   litigant,    or   doing   any  not  oM 
of  the  presence   of  the  Court  which   would  have  a   tendency   to 
■bias   or  prejudice   tiic/a   in   trie    consideration  of    tlie  cause, 
will    ordinarily  aiford   suiiicient  ground    for  fronting   a  n«w 
trial.      Ho   rii.ht   it?  more   valuable   to    tlie   citizen,    or  more 
important  in  the   due  and   orderly  sdmini strati  on   of  Justice, 
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than  that  jurors   ehould   be  kept  absolutely  free  fr'^w  anything 
that  mii^lit  improperly   influence   their  del  iborrtione. "     To 
the   cacie  effect   ie   ;Jehree  v.   Board   of  Mucatinn,    254   111.455. 

In  the   case  before   us,    the   issues  had  been  tried 
G.nd  u  vex*dict  returtied   for  appellee  and  ayipellnnt   entered 
hie  motion  for  a  nev?   trial.      Tl-iereafter  appellfmt  aeked   leave 
to   file   an  nsn ended  motion  lor  a  nev/  trial,    ?u"r>orted    by 
aliidavit  .,of  appellant   petting   out   the   ^llcfced   f.-cte  relating 
to    tampering  v/ith   tlie   jury.      In  his  affidavit  ar-s^ellant   stated 
that   such   infoxmation  had  lately   couie    to   ^ie  knowledge,    rand 
that   ti'iC  notion  Yras   not  )U'»de    lor  delay,    but    to  assist   the 
court    in  preventing  a  tiiecarriage   of  justice.      The  affidavit 
doee  not   allege   facts   showing  any  atterapt   to  procure   euch 
affidavits   or  appellant's   Inability   to    do   po    lor  want   of 
sufficient   time. 

Huestiong    of   tuie   character  are   largely   in  the 
di£>cretion   of   the   trini  court,    and  ■we   are  not  prepared   to 
»ay    the   court  abused   itp   discretion   in  refusing:;   to  contlnu« 
paid  'action  lor  a  nev/  trial  ar/aiting   fm    effort   on  the  pr'.rt 
of   appellant   to   obtain   affidavitp   to    Fni->port  hie  motion, 
i^speciaily,    as   the  motion   lor  a  nev   trial   had  already  been 
pending   eeveral  months. 

There  vrere  no  pleadin^e   in   t}iis  care  and  no   inetru» 
tions  Tf^ere   eubaitted   to    the  jury  and   no   complaint   ie  made   on 
the    ruling   of   tite   court   on   the   ?.d;2dP9ion  of   evidence,    fo 
there   are  no  questions    of  law   involved,    but   only   question* 
of   fact,    vd.  ich  Viave  been  paeped   on  by  the  jury.    V.e  are  not 
disposed  to   diPtu.b   their   finding. 

The   jud|!j8ent    of   the    trl -^1    court   if?   therefore 
at  firmed. 

Judgment  f=iffinned. 
Kot   to   be   reported   in  full. 


i 
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l  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 


at  ML  Vernop,  this 
A.  D.  191  ^ 


■1 
hand  and  affixed  the  seal  or  saicLCourt 

dag  of     ^.c<,.:-£:^ 


2::l^^.<TWi^ - 

-e  Appellate  Cdurt 


Opinion  of  the  Appellate  Court 

AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25  th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present: 


Hon.  Harry  Higbee,  Presiding  Justice. 
^-o^fJon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
(Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 

And  afterwards,  to-wit;  On  the  sixth  day   of  Jane,  A.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


.Zexio...i^.t.rie±^. 


.Appe^l-ee.. 


No 1£ \ 

MARCH  TERM.  1919. 


\ 


-i-r-e-d--l=-i--J-0iiofl-1i-o-s-e-ttel--,-- 
Ap-p-e-1-l-aa-tr 


I. A.  657 
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ERROR  Ta 
APPEAL  FROM 


Circuit COURT 


lladi^Dii COUNTY 


TRIAL  JUDGE 


HON J.....l\.....aiXLIiiUyi. 


Term  Ko.   16.  In  tha  i^ppellate  Court  Agenda  Mo. 29 

of  lllinois.iourth  District. 

itarch  Terra,    A.   D.    191^. 


Zsno  4)trief,  ) 

Appellee  ) 


! 


J)  red  T.,   Johantoeettel,    ) 
Appellant    ) 


Apt)e?.l  from  the  Circuit  Court 
of  kadison  County,  Illinois. 


By  Boggs,  J. 

Appellee   filed   in   the   Circuit  Court   r.t  .I'adison 
County  at   t}ie  Larch   teitn  1913,    a  bill    to   ret  aside  a  cer- 
tain  sale   of   otock  made  by   ap|)ellant   to   a-yrellee    in  the 
corporation  knovm   ns  Hii^^land  llarble  V.orkB. 

Jaid  bill   alleges  that  on   the    24th  dny   of  December 
191ii,    appellant  proposed   to  cell    to   «ppellee   ten   ghares   of 
stock   in  BHid  corporation  lor   the   sum  of  vlOCC.OC  being  the 
par  value   th&reof.      Xhat    in   order  to   induce   a^    ellee   to  pur- 
chase  paid   stock  appellant  falsely   and  fraudulently  represen- 
ted   "that   the  bueineee   of    said   corporation  wae   in  a   flourieh- 
int   and  prosperous  condition  and   tJ-iax.   its   ai'«»fcte  were   uiore 
than   equal    in  value   to    the   amount    of   ite  capital    stock  after 
deducting   there   from  «1I    outstanding   liabilities   of  whatso- 
ever nature;    that   such   outstanding   liabilities   of    said   cor- 
poration of   all   kind  =  did   not   ezceed   the    eum   nf  $190n. oo; 
that   the-  affair?  and   busines?   of   paid  corpor-tlon  -were   such 
tliftt   the    paid  oorpomtion  coul)d   and  would   frcri   its  earning 
shortly  declare  a  dividend  upon   cuch  stock." 

The  bill    furtiier  alleges   that   the   Indebtedness 
oviing  by  said   corx)Oration  s'tjunted  to   tbe   sum   of     4500.    and 
that   25/.   of  the  asset?   ol    raid  corrjor^ttion  was  uiade  up  of 
notes   and   aocounte   of  doubtful    or  no  value,    and   that   the  cap- 
ital  stock  was   impaired   at   least   fifty  per  cent.      Tiie  bill 
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nooi'  '-^    ♦^.,o-.  r    ..  •      ai    b^fit   »»£X»/'rqA 

•dJ    r'     ^-,  rr-..^    Q^   *ii.Mit.v.|.     -^o    shtita  iooiH   'ic.    alA«   fliAj 
,vj3(to'^  sXdTRjif  fcnalil'jijkH  lis  nwomi  no i:tt. loq^oo 
fifB»99(l  to   xc.b  tH^^    wf*   no   taadt  B9%9LLa   LI  Id   bimL 

lo   ts-xAffo   nd;t   09lX»q(^   OJ    XXsb   oi    b9eoqo'iq  intilLot, i^i    ,.j.«X 

9cli  ani«tf  o;.0OOX^   to  mx/a   orfv    ~- "    ^ntJiiioqioo  £»!<««  n£    ■'--'■- 

-tuq  oi   »»XX©^<Ta   ooi/Lni   o;t   i9uin   nx    ^arlT      .losid£Lt   9ui:v    laq^ 

•naas^gst  x^^^^-^^'^^'Z^   '^^^'^  \I99£b1  tOAllociqjn  :iooi9   bins   8c«iio 

•dtliiioXl   m  ni   saw  aol^«Koqioo   bin^    In   s»9ftl«ijcf  arfj^   ^fitl^**    J>»i 

•TOO  n*ir  «^993<i  a^X  sriH  bnt*  aolSlbaoo  •uoisqaoiq  6na  ^at 

i9SliA  3(9oi9    Xmilq^o  ~      ^nuoinn   exi^    o^   cjiX/^v  nl    Xisup*  ruidi 

•ns^Adv  )<^    >-ni.ti[xv  XL   ^.'.ibnai'uSuo    ila  moit   9i9iit  ^altoub^b 

•TOO   bi'  ii tildtiil   "^Iba^Sti ito  dou9   SstdS    lAiuina  isvs 

'    lj*90T  •  '>nt%  LLa  lo  aoi^sYoq 

daua    Jt^rr  aoiSzioiiti.o  btan   Ic    ^aiaiv^id    faiu  s^lmllA  -art*    l«d^ 

]ialn«t>«9   Bit   not'i   bXuow  bna   txL'ioo  noLt^iocfioo   bios   •xli   isill 

*.X9o^9  xioije  noqu  l>fl»btvll>  m  siaXo^b  \LSttxim 

999nb9S<i9bnt   9iiS  Sadi  t*99XX«  'xoxii'xul    IXlcf  9c(T 

bus   .OOd^vi  to  aaj%  9tit   oi   b9iauan»  acliato<ttoo  biA9  x^  j^Xvo 

lo   qu  9bnm  aaw  aoi^rtoqioo  bii<-  )t99»  9di  lo   ac!S   SbM 

-qKo   f>iiJ   ijuli   btiB    ,4»i/Xav  on  r6    Luliouoa   lo  minuoooa   brut   aeioa 

Xritf  ftilT      .inno  -X9q  x^l-^l   ^9a»X   iji   b»-xXiiqarl  •«»  3Coo;tQ   XaJI 
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further  8a.l«ge»  the  payment  of  $1000.   for  »nid  Ptock  and  that 
on   becowinfc   advif^ed   ol    the    true  condition   of   the  bunineeB   of 
said   corporation  and   the   fact   t>iat   it  w8b   indebted   to   the    pum 
of  ^^4500.    in??te0d   of  |1900.   he   tendered   to   appellant   mid 
Bharee   ol   etock  and  demanded   a  return  of  the  r.cney  paid  by 
him  therefor.      :Jaid  bill   alsso   allei;;ee   tJi©  briafcint   irt  of   snid 
stock   into    court   and   the   keeping  t'ood   of  the   tender  !5nd  pray* 
that   ©aid   contract  be   declared  null   and   void   and   that   an  ac- 
counting  be  Hhd   on   the   recision  of   said   contr'^ct. 

Appellant   filed  an  answer  to   said   bill  adraitting   tke 
sale  ol   saids etock  but  denying  the  averments  with  reference 
to   representations  alleged   to  have  been  fcnde   by  hiia  to   eir)"?)el- 
lee   to    induce   appellee   to  purchase    said    etcck;    also  denying 
that  tne   capital  stock   of    paid   corporation  ■vyae   irapaircd   to 
the  e:ctent   of  fifty  per  cent   and   denying   that   of   the   aseets 
of   said   corporation  t-wenty-five  per  cent  were  Ci.-de  up   of   out- 
etanding  notes   and   accounts    of  do\.'btful    or  no   v^Jue,    nleo 
denying    that   appellee   ever  tendered   a  return   of   the   rtonk  and 
denying   all    chargee   of   Iraud  and  mierepresentation. 

A  replication   bcin^    filed   to    ?nid  ansv/er   the   oauee 
wa»   referred   to  the  Vaster   in  Chancery  who  made   ■--■   report 
finding    the  equities   of   the   cause   to   be  witix  appellee   and 
recouuuending  a  decree    eettinfe  aside   said  »ale   and  recommendlnfi 
that  appellee  have  a  decree   for   the  amount  paid   by  nim  for 
said   stock,    tof, ether  with  interest   rcorued  thereon. 

The  master   in  />i8    f?aid   rer.ort   lound   aasong  other 
thing 8  that   appellant  hid   represented   to   Rppeliet',    in  order 
to   bring  about  a  sale   of    said    etock,    that   the   out?tejiding 
indebtedneac   owing  by   .-aid  corporation  was  ^1900.    and   that 
a:;  a  matter   of  fact   that   the  indebtedneee  at   sfiid    time  was 
in  excess   of  t420C.      The  maeter  also   found   that  appellant  had 
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ateted   to  appellee   that   said    stock  would  pay  »  dividend   of 
at  leaet  live  per  cent  the  latter  part   of  December  1912  and 
that   ttiat  TKTUld   be  coming   to  appellee;    he  also    found   that 
the   capital    stock  |k   of   said  corporf.tion  we    impaired  twenty* 
five   oer  cent   on   account   of  uncollectible  aesete. 

3'Jxceptione  were   filed  to  tiie  report  of   eaid  aattcv 
"daicli  exceptions  were   overruled  and  a  decree  wag  entered  by 
the  court   finding   the    equitiee   of   the    cause   to   be  with  ap- 
pellee  nnd    finding    tliat  appellant  Viad  made   fraudulent   repre- 
eentatione   pp  nbove    eet   fortti    in   order   to    induce   the    pale   of 
esid   etock  and   finding   th.-xt   appellee   on  discovering   that   said 
representations   so  siipde    by  appellant  were   f^il^e   and  fraudulent 
tendered   n   return    of   said   etock  and  demanded   tVie   repayment   of 
his  money  to  him.      The   court  decreed   that   said    eale  be  resdin- 
ded,    set  aside  and  held   xor  naught  and   tiiat   appellee   recover 
from  appellant  tixe   pxmi  of  41285,00,    together  v/ith   interest 
thereon  from  karch  d,    1913,    the  d?>te   of   the    filing    of   the 
bill.    To   reverse   said   decree   this   appeal  is  propecuted. 

It    is   firiet  urged   by  appellant   lor  a   reverpal   of 
said  decree   that  pppellee  rujs   an  adequate   reciedy  at   law  and 
that   equity  has  no/  jurisdiction   of   the   subject  matter   of 
this  proceeding.      A  deniurrer  was   tiled  by  appellant   to   the 
bill   of  complBint   filed  by  a-^pellce  v/hich  demurrer  was   over- 
ruled  and    appellant  having    answered   said  bill    without   in   any 
manner  raising   the    question   of    the   jurisdiction   of   the   court 
to  hear  and  deteraiine  the  matters   involved    in   sr.id   bill   is 
not    in  a  ^-^ofition  at   this    time   to   raise   said   queation,    as 
courts   of   equity  have   jurisdiction   of  controversies   of  this 
character*      Objections  to   the   elfcot   tijat  a  party  filing   a 
bill   in   equity  has   an  adequate   reraedy  at   law  must  be  made    in 
apt   tiae    to  be  available  .Black  v.   iiillcr  173   111.489;    Law  v. 
%are,    238   111.360. 
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In  Law  V.    "Bire,    eupra.    the   court  at   prige   363  dis- 
cussing  this  queption  -aye;    "It   if   first   onntended   that   the 
Superior  Court   erred   in  granting  any  reiit^f ,    for   the   reaeon 
that    t^ie   com]-)l?i,inant   ioad   r  complete   remedy   ^t   Jaw.      '"he  defen- 
d'^nt  did    not  deinur   to   the   bill,    out  pt   tli*^    conclusion   of   hi 9 
answer  prayed  the    Bawe    ri(5ht   and   advRntfgeof   the   answer  ae 
if  he  jiad   especially  pleaded  or  deaurred   to    the  hill.      If 
the   subject  mp.tter   of   a  bill   ol  complaint   x&  wholly   lorcifen 
to   the    jurisdiction   of  a  court   of    chancery,    puch  as  r   claim 
of  drims^es   for   slander,    assault  end  better  or  y:er^onal    injury, 
the  court   is  incompetent   to  4,r?'nt   the    relief    eought   for,    njid 
it  rill   be   denied   although    Uie  defendant  >.as   euorjitted  him- 
eelf   to  the  jurisdiction   of    the   court;    but   if   the    subject 
matttr  t'elon^p   to  th-^t   clacr   of  which  e   court  vill   t«ke  jur- 
if;diction  v/hen    the   facte   create    some   e''Uitnble    right   or   the 
relation   of    the  parties   renders?   the   exercipe    of    euch  jurie- 
diction  proper,    i?n   objection   thnt    thrre   i?   ^n   =^<?equate   remedy 
ftt  law   should    DC   taken    at   the   earliest    orrortunity.    ('"tout  v. 
Cook,    41   ni.    447.)      The   objection   is  properly  tpken  by 
demurrer,    an-l  il    so   t'lken    the  derrsurrer  nay  be  i^.enernl   for 
want   of    equity.      All   mattere  wliich   t^o    to    the    jurisdiction   of 
the   court  may  be   taken  advantage    of    oy  demurrer,    v;hether 
especially  pointed   out   in   the   demurrer   or   not,    and    the   ob- 
jection a;ay   be    called   to    the   attention   of   the  court   on  the 
arfeitment   of   the   denurrer    iv.inkler  v.    Vinkler,   40  111.179; 
^a^elin   y.   uoe   60   id.    459;    (iOge  v'.    Abbott,    9);)   id. 366;    Cage 
V,    Griffin,    103   id. 41;    WeUierell    v.   .:.b«rle   125   id. 666.)    If 
the    objection   is   not  made  by  demurrer   tlie  defendant  mpiy    still 
insist    in  hie  ansv^er   that    the   case  nade   by   the   Till   ie  not 
brought  -within  the   cZ^tjr  rf    r-vcp   in  -c^iich  courtr   of   entity 
aBEume -rfari  edict  ion  for   the   reason   tlmt   the   complainant  u^ib 
an   adequate    remedy   sst   lor;    (1  £ndy .    of  1-1  &  rr,883;  )   but 
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if   the  court   i?   Rile   to  fcraxit   the  relltl   asked   for  and  de- 
fendant   subrtiite  himself   to   the   juriediotion   of   the   court 
witiiout   specially  pointing  out   the   objection   in   the   anBv,er  it 
will  be   regarded  as  waived.      An  objection  that   the  court 
ought  not    to   aefucie    jurisdiction  because  thtvre    ia   rm  adequate 
remedy  at  lew  come-   too   late  after  filing  an  answer   in  which 
the   objection   is  not   aff iraiatively    set   out  and  relied   on. 
(helron   v.   iirst  iiat.   jiank  of  Chicago,    48   I31.S6;    xyan  f. 
Duncan,    88   id.  1.44;    Chicago  Public    •  tock   rixchange   v.   HcClauglv 
ry  1^8   id.    372;    Kaufroan   v.   Viener,    165    id. 5^6;    .  Isck  v.   ''iller 
173   id.    489.)   Althoua^i  defendant   in  hie  answer  claimed  the 
aame  right  and    advantsi-e  ae   if  he  had  especially  demurred   to 
the  bill,   he  did  not  point   out   or  rely  upon   the   objection  now 
made,    and    the   court   beir%.    competent   to  i,rrxnt   tne  relief  aelced 
for,    the   objection  cotaee    too  late   and  will   not   be   coneidered." 

it   io  next    insipted    by  appellant  tii.'t.t   the   evidence 
in    ti-ie   record   does  not  Y?arrant  a  decree    in   aprellee'0  favor. 
The   evidence   of  appellee   tends   to    shov*   that   appellant  pro- 
posed to    sell  him  his   ten   sharee   oi    pt  ock  in   faid   corporation 
and   that  he    ctnted   at   tiie   time   that   tlie    bueintss   of  raid   cor- 
porAtion  was  good   and   that  his  reaeon   for  vvanting   to    pell   ^j.'ee 
because  he  wanted   to   kO    in  the  grocery  bupineeo;    that  appellee 
inquired   of  him  ae   to   the  amount    of   the    indebtedne^e   owing  by 
paid   corporation  and   thst   appellant   ptpted    tViat   it  was  a-vout 
1^1800.    and   that  appellee  thereupon   etated   to  him  he  wanted   to 
knov/  exactly  and   tliat  appellant    i»ay8,    "I    ^un  jurl  laaking   up   an 
invoice   and  1    ^lill    teler^hone  you.'    «nu   that  the  next   tine  he 
told   hiia   ti'iat  tiie    indebtedneas   was  ilSOO.    and   th-^t   he  would 
net   a  dividend   of   at   leaet   b>-   for  1912   if  ho  boutlit   the   stock 
and  paid   for   it  bt.fore    the   first   of   tiie  year. 

Appellee's  evidence   furtlier   sliowe   th^t   the    indeb- 
tedneae  owing  by   said  corporation  at   paid  time  /wat  $4265. 
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Appellant   in  hie   toetimony  admits   that  he   told   appellee   that 
the    indtbtednesB   owint;   hy   the   coi*por;ition  was  between   eeven- 
toen  and  nineteen  hundred  dollnre,    and  that  he   told  him 
there  was  tlCOO.OO  miai  owing   on  some  machinery  that  had  been 
bought   in  connection  with  Rn  excnvatlng   or  drainage  buei- 
nes?  that   the   corporation  liad   taken   on,    Uit   denied   that  any 
representation  he  raade    to   appellee  were   made   lor   the  purpose 
of   inducing    appellee   to  rurchaoe   the    stock   or  that  apr>ell«« 
relief  on   the    same.      It  being    the   contention   of    appellant   that 
appellee  was   in   a  position   to  know  and  to  aecertein   lor  hita- 
felf   ae   to    tlie  real   condi  tion  of   the   corporation.      The   rec- 
ord dlsclooes  thnt  epriellant  w«e   the  Kecret  ry  and  Treaeurer 
and  Iriad  been   in   larfe  part,    the  manager  of    paid   corporation 
and  ae   such  v/r-s   in  a  r.oeitlon   to  Vnow  itt?  iinnncin.1   conditions 
We   think   tlie    evidence  warrant??   the   finding  of   the  r;ias?ter  and 
the  court   to   the    effect  that   Pijpellee  vri'^T   to  raakinp  said 
purchr^ee  made  definite    inquiry  v/ith  reference   to   the   outetan<t 
ing   indebtedness  owing   by   the   corporation  for  the  purpose 
ef  ascertaining   the   true   condition   of   the  company   in   order 
to   determine   whether   or  not  he  wanted    to  buy   the    stock,    and 
that   appellant   knev/  that   appellee  was  relying   on  hie   repre- 
sentations. 

In   the   argument   of   counsel   for  appellant   they   in- 
eipt   tiiat  appellant    in  representing:    trie    indebtedneee   of  the 
company   to  be  sbout  1-1900.   had  reference   to   the  Garble   busi- 
nese  conducted  by   vaid   corporation  and   th  r,t  he  had  no  refer- 
ence  to   the   indebtedness   that  was  owing  by   paid   corporation  ik 
in  connection  with    its  excavating   or  drainage  business.      We 
see  no  merit   in   this  areu-ment    for   this  was  all   business  being 
conducted  by  this  corporation  and    it  vmp  just   re  much  liable 
for   indebtedness   incurred   in   one   line   of   itf  business  as   it 
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was  in  another.      The   question  asked  by  appellee  of  appellant 
was  ae   to   the   amount   of   indebtedneee  owing  by   the  corporation 
and    the   answer  e,iven   by  appellant  whs  general   and   not  limited 
to   any  particulRT  line.      On   the  v/hole  we   are    PBtiefied  with 
the   finding e   of   the   r^aeter  and    the   decree   of  the  court   on 
that  controverted   queeti nn,    and  believe   that   the   evidence 
supports   the  coirie. 

It  ie  next   iii?i?=tert   by  apT)ellant   tVu't    tlie   court^in 
awarding    interest   from  l.;arch  5,    19J3,    the   d'  +  c   of  the   filing 
of    the   bill,    on   the   pum   of  il?85.r.C.      Appellee   ooncede»  that 
thie   point   is  well  tnken.      The  amount  due    ---t   the    time   the 
decree  is-nf   rendered   ae  ■"'.'e  understand   ie  fl285.O0  ?inA  that    in- 
cludee   the  t-lOOO.   paid  hy  appellee-   for   said    ptock  together 
with  interest   thereon  at    Uie   rate    of  b'/o  per  n,murn  from  the 
date   oi    tne    snid  payment  un   to   the  date   of   the   decree.      The 
decree  v/ill    therefore   be  modified   by   striking    out   that  part 
of    said   cecree   awarding    interest  on    taid   s?uin  of   vl28b.    from 
liarch   5,    lyii  to   date   of  decree. 

I'inding  no  reversible   error   in   the  record    paid 
de«re©i  as  modified   is   iicrei-y   affirmed. 

As   the  objection  v/ith  reference   to    pnid   interest 
is  meritorinijo   it   is   ordered   tliat  aT)pellee  pay  one  half   (-j^-) 
of   the   ccste   of   this  appeal. 

Ijecree   as  .modified  affirmed, 

Kot   to  be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mp/han^  and  affixed  the  seaf^f  sai(^Court 
at  Mt  Vernon,  this 
A.  D.  191 


Clerinofthe  Appellate  Court 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
\ — lion.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GRANT  ^OLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  sixth  day   of  Jane,  A.  Z>!    1919,  there   was  filed  in   the 
tk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINi 

/ 


office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION^n  the  words  and  figures  following: 


No. .?.^. 

MARCH  TERM,  1919. 


t  ^3:l1^...St.^..L:0ul.s..&..Sul)urban 
.^£T?ellant 


214  I.A.  657"^ 


ERROR  TO 
APPEAL  FROM 


Circuit COURT 


.S.t.,...Gi-a-i-r COUNTY 


TRIAL  JUDGE 


HON .LaUiS-EEJlimi.UTi>il-. 


Ho.    26. 


In   the  Appellate   Court  Agenda  Ho. 17 

of  111 inni 8, Fourth  District. 
Karch  Teim   A.   1).   1819. 


i-thel   ocott, 

Ap-oellee, 

Eaet  tit.louis  &  Uuburban 
Kail  way  Company, 

Appellant. 


Appeal    from  St.   Clair  County 
Circuit  Court 


C>pinion  by  bog£p,    J, 

ThxB  appeal    ie   prosecuted  by   appellant   to   reverse 
a  judpaent   i'or  ^lO,G&f/.    recovered  by  appellee   in   the    Circuit 
Court   of  ot.    Clair  County   for  perponal   injuria f   sustained  by 
her    in  a  collit^ion  between   appellant's   f?treet   c«r  j^nd   an 
RUtc»io'oile   in   vi.ich   she  ^vat'   sitting. 

The   record  diacloses   thnt   on  April   7,    191d,    in  tJie 
City   of  ielleville,    lilinoiB,    appellee  v4th    tv-o    other  iRdiee 
v.ere   sittinf^    in  the    rear  of  a  lor^e   Ctudebaker  nutoniobiie 
•which  had  been  parked   on   the   norti^   side   of  ?-ain    street  and 
a   fev  feet  \.ef?t   of   the   '  cpt  line   of  Cheptmxt   '.trpet   in   naid 
City.    Appellant's  cars   are    operated   on  n    single   trock   on  Kain 
Street    in   paid   City   and   betveen   l.incoln  iJtreet   rnd  Chestnut 
Street   the   Company  ?r!».intainp   s    Biritch   nr  pn  Being   track,    the 
westerly  point   of   tlie    switch  being   at   nbout    tlie   V.egiterly  line 
Of  Chestnut  .itrect.      At  about    si;^  o'clock   in   the  evening  a 
leeBt  bound  car  was  derailed  by   the   rear  trucks   leaving  the 
track  at   the    pwitch  point   near  the  weot   ride    of  Cheetnut 
btreet.      The   renr  end   of   I'aid   c-'i    swerved   nut   toward   the   north 
curb   ->n  said      treet  and    etiiick   the   renr   end    nf    Q«id   automo- 
bile,   Phoving   it   forward   several   feet  againet   the   curb.    The 
south  renr  K^ieel   of    the    automobile  wa?  cruphed   in  against   the 
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■body,    Uie   fender  was  bent  and   tixe   houeing   r^n  the  rear  axle 
wan  "broken. 

Appelle*^  WRF    seated   on  the    ride   of   tho    »utomobile 
next   to  the    •  oint   of  colli ei^n  and  after   the    iiap^ct   either 
fainted    or  becjroe  unconpcioue  and  was   lifted    "^ut    of   the   car  on 
to    tlie    gidewpJk   vhere    ehie  wsb  revived  by  throTwing  water  in 
her  ffice-      J^pellee  wap   then   taken   to   a  nep.rby  houee  and 
later  on  removed   to  her  home  where   phe  wap  confined   to  her 
bed  lor    aevernl   days. 

Tke  declaration  ccnsiete  of  one  count  -^.nd  cherg*« 
among  other  ttiin^f?  tVint  appellee' »  condition  vn.p  the  result 
of  the  injurftee  suffered  by  the  colliPion  and  t/net  puch  in- 
juries vrere  peimflnent.  A  j)lrp  of  t>)e  ^-ever-1  ipoue  t/s.p  filed 
by  apj^ellant  and  b  trl  nl  vnf>  h«d  rpfijltlnf;  jn  n  verdict  nnd 
judgment  as  above  r^et  forth,  ^^priellsnt  offored  no  evidence 
on  the  hearing  and  counpel  for  p'.rnellpnt  in  t>,eir  argument 
concede  that  apncHRnt,  c-^mnqny,  iP  liable,  but  inpipt  thst 
the  Court  erred  in  it?  rulings  on  the  evidence  and  th«t  the 
verdict  of  the  jury  is  excessive  and  for  thcge  reneone  seek 
A  reversal   oi    t'aid  judfunent. 

The  ruRin   orguiient   of  counpel    for  pr)-pfll?»nt   ie   de- 
voted  to    the  proposition   th'^t    t>ie   verdict   of   thr   jury    ip   e7- 
ceeeive.      Dr.    reMasn,    appellee' p  r^hypirisn   testified:-   that 
on   t}ie  iriominc   follov;ln£-  the   accident  he   colled    on  p.ppellee 
and    found  her  in  a  nartinlly  uncon??cious   condition,    having  a 
bruite   on  the   back   of  hrr  neck;    thnt  flnT.dlec   nt   the    time 
wae  voTTiiting  r^nd   \':n.B  consplaining   of  '--nin   in  hc=r  hpck   and   in 
tiie   back   of  her  neck  ^nd   of  henf^   nche.      The   doctor   further 
teetified   th-t   in  hip   judpaient   appellee  hnd    suffered    from  a 
partial   concuprion   of   t>ie   br^^in  and    st?=tted    thnt   Rprieiiee   was 
a  nervoup  rreck.The   evi'^ence   further   tends   to    pho??   that 
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appellee  had  what   is   called  chorea,    or   St.    Vitus'   Dance,    and 
t^t  her  condition  was   tradually  growing   wor«e.      her  left 
arm  and  leg  were   oontinus>lly  jerking   snd   sne  v/ae   continually 
moving  her  fingere  and   was  pickin^^   at  her  cloti-iing  when  awake 
and   wityx   the    ted   clothing  vd-ien  aeleep.      her  lips  would    twitch 
continually,    and   ghe  wng   in  a  highly  nervous   condition  all 
the   tine. 

Appellee  ttne  under  tlie   doctor'?  care   from   the    time 
of  the  accident  to  the   date    of   the   trial,    a  period   of  ahout 
•even    or   eight  months.   The    testimony   furtl-ier  dipcloses   that 
prior   to    t>(e    accident   fippellee   hod   been    in  n  {.;ooci    etate    of 
health  rjlth    the    pxce^fition   of  a  uterine   trouble    erne   Mad   in  1915 
and  1916,    but   from  -which  ailment   the   record  dieclosep   she  had 
fully  recovered.      Irior   to    the   injury  appellee  bad  done   the 
principal  part   of   tr*c  noupexork   such  as   cookint,    vaci^iine, 
ironing,    etc.    in  a  faraily   of   live   and  quite   frequently  aided 
her  mother  in   tht    field   in  preparing   vefeetablee   for  market. 

Some    four   or  five  Ksfitneeses    in  additi nn  to    the 
phynifjifin  tef?til'ied   ae   to   apv^ellee's   condition,    ail  being   to 
the  effect   as  above   pet   iorth.      'there  wop   no   evidence   offered 
i-T  appellant,    nor   ie   there   »^ny  evidencein  the    record  contra- 
dictory   of    aaid   testimony. 

It   is  the  contention   of  spnellsnt   th<?t  appellee's 
impaired   condition   of  ht-altJri    ie  not    sliown   to   he   neirranent  and 
that  unless  permanent    the  verdict   is  erceseive.    Lr.ieHaan 
testified  he  was  unable   to    state  whether   or  not   appellee  might 
finally  be   cured.    In   otlier  v.ordiP,    he  v.ae  unalle   to   etate 
whethcsr  or  not  ner  impaired  coiidition   of  healt)"i  v/as  permanent. 
\iihether   or  not   ftppellee'e  health  is  permanently    impaired   the 
record  fualy  SiRClosee  th^t   Ineted   of  growing  Letter  she   1b 
growing  woree   and    it  necessarily  followB   that    Rhe  muet  at 
least   for  a   time  suffer   from  the  conditions  above   set  forth. 
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In  deteiTOinint:    the  amount    of   damage*  a  pnrty   la   entitled   to 
recover  ^ere  an  injury  ie    edio-wn,    the   Jury  hrve   the    rlfcht   to 
take   into  ccncidentinn  all    the   consequenceg    of  the    injury, 
future   ae  well   if  papt,   which  art   shown  by  the  evidence   to 
be   reasonably  certain  to  res'ult  Iron  the    injuries.    .  rieley 
to.    V.    .urke,    20S   m,250. 

In  Lauth   v.   Cliicatio  Union  fraction  Co.    244   111.244, 
p.i  page   252   the   supreme  court   in  quoting   Iroia  btrohm  v.   Kew 
York,    Lake   :.rie  and   Western  i.ailro'id   ^o;    ^6   j..y.305,    eaye 
"luture  coneequences,   which  are   rearonably   to   be  expected   to 
lollov.'  an    injury,    nay  Tye  given    in   evidence   for  the  purpose   of 
enl"iancin£    the   damag,ee   to  be   avnrded,    but    to   entitle    such  ap- 
prehended coneequencee   to  be   conei<iered  by  the  jury  they 
must  be   puch  s.?    in  the    ordinary   course   of  nature   «re   reaeon- 
ably  certain   to    ensue.      ronFequcncee  v-hich  sre   cT.tinf ent, 
speculative   or  merely  poesible   are   not  tiropf  r   to  he   ooneidered 
in  aecertiinint:;    the   Amanpiee.      It    xe  not  enough   that   the   in- 
Jurier?   received  may  develop    into   more    serious   condition©   thatn 
thoee  which  nre   visible  at  the  time   of   the   injury,    nor  even 
that   they   are    likely   to    do   develop.      To   entitle   a  plaintiff  to 
recover  present  dama^^es   for   apprehended  future  consequenceB 
thcrt  must   b<    such  a  detree   of  probability   of   th-«iir  occurring 
as  amount e   to   a  reaponsble  certainty   that   they  will   result 
from   tlrie   oritfinnl    injury". 

While   v^e   p.re   of   the  opinion   th»it   the   verdict   is 
amply  lai-ge  at   t>ic    snne   tirae   ve  are   not   Justilied  under  the 
law  in   petting  aside    the   verdict  of   the   jury,    in   this   charac- 
ter  of  case  unlesp  v/e   nre   nhie   to    rtate   that    the   jury   in   order 

to   render  the   verdict   cormlained    of  nns  rioved   by  r.^i-sion   or 
^prejudice,    and    this  vjc   nre   not    ahie   to   do.    baker  v.Frltte 
143  a-,t;.465:    iioxiii  ^hicT.'to   i^treet  K.h.Co.v.^iieiger  182  111.12; 
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It   ip  next  contended  by  appellant   thnt   the  Court 
erred   in   its   rulings  on  the   hypotiietical   queution  put  by  ap- 
pellee's? counael   to    the    witnc&e,   L'r.    i.eHaRn.      3 1   is    firpt 
contended,    that   said  question  did  not    include   all   of   the  ele- 
ruents   tJiHt   the   record   QiBCloeee   ehould  have  been   included. 
when  the  question  was  asked  and   wae   objected  Ibo  by  couneel 
appellant   on   the  ground    tJiat    it   ci  id   not   inc3v;de   all    of  tl-ie 
element  e   t/iat   should  be    included,    Coxinpel    for  pppellee   re- 
quepted   apnellantr'   counsel    to   ppecify   the   elemknte   th^t  were 
not   included   stating,  he  rould   include   them.    Thereupon  counsel 
for   fipptllant   stated  certain  elements  th-t   ne    tiiOUi,nt  ought 
to  be    included   In   tne    question  and   coungel    lor  appellee   in- 
cluded  them.      Appellant   ti-ien   objected    to   the   nueetion  as 
anseaded  but   Iniled   to   specify  any   specific   around    cf   objec- 
tion.     The  Court   overruled    the    otijc.cti'^n   ^-".nd  penuitted    the 
Ynitnese   to    an^v'cr   tiie   quegtion. 

v.c   are   of   trie   opinion   that    tiiere  T/ae   no  error  in 
the   ruling    of   the  Court,    x^efore   appellant  can   ur£e   an  objec- 
tion  of    thio  kind   in  the    Appellate  uourt  be  mupt  Visve   speci- 
lied   the    L'pecific  ^-round   of  ol>jection  he  >ifid   to    trie   question 
and  hove  ^.iven    the   lov;er  Court  an   opporturiity   to   p^.ps   on 
the   same. 

In  RiTerton  -oal  Co.   v,    Shepherd,    207   111.395,    the 
Supreme  Court   in   aircussing  a  quer-tion   of    tj.i?    character   on 
paf^e   597    ^ays:    "it   iB   iiiBt  cleiraed   tl-int   the    tri^l    Court   erred 
m  perrr.ittinfe;   ntto  \  enneborg   to   answer  a  hyijothctical   question 
put   to  hia.       riiie   question    is   quite   len£:thy   and   includes   the 
elements  upon  which  api>elleee  base   their  cape,    and   frcsn   these 
elenents   the   witness   v;a8  nskeo  liis   opinion  ap   to    the  cause   of 
tlie   explosion.      It    Is  clfwimed    tlir.t  this   question  assumes 
that   there  v/as    coal  duet  circulating;,   in   tbe   air,    and   does  not 
contain  all   of    the   elcraentt  riecessary   to  a  proper  answer  to 
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the  question.      An   exMr.i nation  of   the  record  ehowo  that  th« 
objection  as  made  "wp.p  not   epecific  snd   did  not  point   out   the 
elements  plleged   to   have  been  omitted.      It  v;as   certainly  not 
tJr.e   duty   of    the    trial   Court   to  t:o   throu*:;h  the  record   to   as- 
certain T.hether  all    oi    tht    eleiaente  rera    included   m  the 
question,    snd  it  v/ae    Ulk  duty   oi    tiie  appellant   to  call    the 
epecilic   attention   ol    the   Court   to    ti^e   xaBaierion,    -^nd    faillnc 
to   do    60    it  certainly  has  no   csiuee    oi    complnint   in   thie 

Court il  counsel   for   the  defendant  clnimed  that 

other  nie.terial    f^icte   ehoulc   iiave-    oeen   included   in  the  hypo- 
theeis    they  irmd  p.  right,    on  crope-exaiaination,    to    tfiike    the 
opinion   oi   \he  v/itriCBe  upon   their   version  ol   the   testimony. 
On  the    objection  Ciade   the  Court  did   not   err   in   it?   ruling 
upon   the   queption." 

Ano  ttier   obj<;ction   to    r-aid  hypothetical   queetion  is 
that   it    mvftded   the   provirice    oi    the   jury    m  ail  o-^in/y,   the 
witneee    to  anpwer  a  question   thr.t   should    finally   be   lound 
by   the   jury.      The   question   evibmittcd    to   ^  r.    Dellaan  aseuiaed 
the   occurrence   of    tr.t    nccirient   and   the  nfijintr   in  v/hich  the 
evidence    tended    i-o  shovi  appellee   received  jier   injury,    nnd  then 
assumed   the   condition©  tli-it   there   £3x,cv;n   by   the   evidence   to 
liave   occurred  -with   reference   to   appellee's  phyeicel   condition 
and  >vith  reference    to  mr   being  nenoue,    and  he  7.ns   then  "siyked, 
"now  then  voulo^sky   that   the  present  condition   of  her  health 
and    body  mit.ht  iiave    resulted   froia   the    accident    that  his  been 
describedv"     iUs  anewer   bein^;,    "I   consider  her  present  condi- 
tion due    to    tnat". 

It   ie   true   that  an    cx-pert  witness  has  no  ri^ht    to 
Fpecuiate   or    euru.ise    or  pre^un*   vrith   reference    to  wh^t  might 
r>r  r5lf-vt  TtT^t  Yrxr   crvitc^   certain  inj^jrip^   "r   onndition?,    but 
it  Eiuet  be   ahown  that   the   conditions   iollow  rith  rensonebl* 
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certainty  as   the  result    of   the    injury,    an<i   iK^here   there   i»   a 
conflict   in   the   evidence   r-s  to  whether  n  party   is   injured  in 
the  manner  claimed,    it    it?  not  competent    for   --  -ssritnesip   to 
fcive  uis  opinion   on  that   eubject; 

Where  'hoYfever,    tl'ierc    is?   nc   dit-pute   ae   to  how  the 
injury  occurred   and   tht    only  nucetion   ip   ^e   to  wViether  cer- 
tain phyeical  conditione  t.ere  cnuped  "by   the    injury   cotaplained 
oi ,    if   tJife  deter»;iiriP  ti  on   of   the    question   involved    special 
©kill,    training;   or  knov/ledte   that   the    ordinnry  T'TPon  does 
not  poeneep,    then  pereons  poeeeeping   pt:ch   rrrecif)!   knowledge, 
Bkilj.    or   training  m«y  give   their   opinion   on    ?uch  question. 
City   of    uhicaf.o   v.    ;>idier   227   ill. 575. 

it   is  si  eo    inttietcd   by  appellsnt   that    thie  -was   not 
a  cr, ee   lor  ex()ert   teetimony  and   thnt   the   jury   rhould   draw  the 
conclvi' ione   froru  the  fj.cte   er-tablishod  \y   the.    evidence.    «.« 
do  Mot   etgrae  ^-IXii   such   contention  Vut   ore    of   the   opinion 
that   tJriir   is    a   ^&ry   r. ropfir  care   for  e?:T'(;rt    t..ptirnony  *3f?   to 
the   question  here    to   be   determined   ie   ae   to   •whether   or  not 
ap]-ellce'e   condition    follovred   by   resFon   and   -•^e   n   ren.ilt   of 
the   accident  and    injur)'    in  queetion  and    ie   one   ?f   c-lcill    and 
callr   for  expert   teetiinony.      The  Court  did   not   err  in   its 
ruling    on   tJie  hypctheticpl    quef?tion. 

i'inding    no  revereible   error   in    the   record   the 
jud^jnent  of   tlie    trial   Court  vvill   "be   affiritied. 

Affirnicd. 

l(Ot   to    ue   reoorted    in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois.  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mv  office. 

IN  TESTIMONY  WHEREOF  I  have  set  nw  hand  and  affixed  the  seal  of^said  Qourt 

at  ML  Vernon,  this.  /./...- 

A.  D.  191  '^f. 


Opinion  ofihe  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdai^ 
in  the  month  of  March  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 


Hon.  Harry  Higbee,  Presiding  Justice, 
"^on.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
(.Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  sixth  day  of  Jane,  A.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


.St..ltO.Ui-S...BJ^£-Yy'iEL^-AsjED.Cia.ti-QIl-^ 

:. Arj-rte-l-la-n-t 


No. 29 

MARCH  TERM.  1919. 


■..y-  — 


•iv  "W-v  -i)-er-&ehe -et -?>i-,- 

Appeiiee-B- 


14  T. A.  657 


>ERRORT0 
APPEAL  FROM 


..^Lircuit COURT 


..Rando.ll»h COUNTY 


TRIAL  JUDGE 


HON .l.'...I..'....9.']tJ.-]3.^. 


Term  No,   39. 


In  the  Appellate  Court  Agenda  >io.2S 

of  Illinois, iourth  District 
March  Term,    191«. 


ot'.ite  iS*!^  of  Prairie   du  iiocher,         ) 
Contplainant,  } 


Tf 


1.   "H,  Bereche,   Cora  0.   Bereche,  ) 

St.   Louie  iirewing  /rsociation,  ) 

and   Joseph  horrell,    Conservator  ) 

of  Charlee   horrell,    Inesane,  } 

defend ante,  ) 


Appeal  from 
Circuit  Court 


"ut.   louie    -rewing  Arsociation,  ) 

) 
Appellant,  ) 

V8.  ) 

1".  \. .  Bersohe  and  Cora  0.  Bereche,   ) 
Appellees,  ) 


Randolph  County, 


Xllinoie. 


By  ]do^p,a',    J. 

The   State  lank  of  Prairie  du  Kocher  filed  a  bill 
in  eqijity   to   the  iSarch  "em,    1917,    of  the   wircuit  Court  of 
Kandolph  County,    Illinois,    to  foreclose   two  auort^^a^ee  given 
by   appellees,    Cora  c,    jiereche   and  i  red   »i,   liersche,    husband 
and  wife.      Appellant  wae  a  judgment  creditor   and   v/as  mad« 
party  defendant.      The   bill   alleged   the  execvition  and  delivery 
of    the   note©  and  mortgagee  sought   to   be   lorecloeed,    their 
aeaiyuaent   to  eaid  iiank,    and   the   default   of  appellees   in 
payment   of    the   eaiae.       jaid  liill   further  allef^ep  t}.at  aiipellees 
were  non-residents   of   the   Btate    of  Illinois  and   alleges   that 
appellant  wa?  a  judgment    creditor  in   the    mtm  of  > 759. 24   and 
that   one  Joseph  l*.   HorreJl,    conservntor,    i^eld  a  Judgment 
aeainst  appellees   for  $507.33.      Appellees  answered  said  "bill 
denying   the    allegation  of  non- residence,    and   petting  up  a 
claim  of  homestead   in  tlie  premises  as  afcainft   said  judgment 

liens. 
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Appellant   aleo   filed   an  ane-wer   setting  forth  its 
Judgment  and  allotting   Xixat  esiae  was  a  prior  lien  to  the 
Uorrell   judt^ment.     On  reference  to   tha  l^aster,   no  evldeno* 
was   offered  by  any  of   the  part.iee   touchinfc    the    question  of 
homestead.      The  Master  found   that  the    complainant.   Bank,  wae 
entitled  to  a  forecloeure  and  the  ?wnount   due    to  it  to  "be 
12353.65  iidth   interest   from  date   of  finding;    that  appellant 
ha4  a  Judgment   lien   of   ,^7&9,24  with    interest  from  September 
16th,    1916,   which  vac  subsequent  and   inferior  to   said  mort-> 
gage   lien,    and   that    PUDject   to    both   of   eaid    lienr,    Joseph  K, 
Horrell,    coni^ervator,    had  a  judfement   lien  of  ^507.33  with 
Interest  from  September   26th,    1916.      :iaid  report  wae  approved 
by   the   Court  and  the  kaster  wae   ordered  to  sell   said  premiseff 
and   out   of   the  proceeds   of    said   sale    to  first  pay   the  costs 
and   then  the   araount   found    to   be  due  the  complainant,    and   in 
the   event  a   surplus   remained  after  paying   eaid   sums,    to   bring 
the   same   into   Court,    to   abide    the  further  order   tiu;reof. 
Pursuant  thereto   the  *.aster   sold   said  prcmiees   to   one  Robert 
Bethaan,    Trustee   for  appellant   for  the   sum   of  ^3256. 76.    The 
report   of   paid   sale    oy   the  faster  wae  approved  Vy   the   court, 
and   the  Jaaster'e  report   of  distribution   aiiowed  payment   to 
complainant,    bank,    of   ^^2149. 93,    the   receipt   of   appellant   for 
#781.38   and  payment   of   court  copts  and  Attorney  fees,   making 
a  total   disburmement   of  ;^3256.76'      This  report  was  approved 
iieptember   24 tn,    1917. 

On  j;ebruary   7th,    1916,    appellees   iiled  a  motion  tliAt 
the   order  of  June   1st,    1917,    approving  i.aeter's   report  of 
sale  be   set  aeide  and  that  he  be    required  to    relorm  eald 
report    eo   as   to    show  a   surplus  of  $56V.B3,    that   being  the 
amount   left   frr^ra  proceeds   of   sale  after  payment   of   amount  due 
said  iiank  under   the  decree  of   foreclosure  and  cost,    and 
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that  the  JUaster  bring  eaoie   into  court  in  conrpliance  with  the 
terms  of  the  original   decree  and   that  eaid  surplus  be  ordered 
paid   to   appellees   to  apply  on   ti-ieir  homeetcBd  eetnte   in 
premieeB   sold. 

Appellant  reoieited   said  motion,    but  upon  hearing 
the   evidence   of   the    respective  partiee,    the    chnncellor  on 
July  15th,    1918   found    ttiot   the   Liacter  had   sold   said  premieee 
in   compliance  with   ttie    original  decree   for  fSSLe.Ve   and   that 
t^je  purchaeer  had  paid   thereon   to    the  Maf?ter,   the    sum  of 
^2688.50  leaving  a  balance  due   to    the  J<:aster   of  $567.96 
which  wae  wron^jfully  witiiheld  by   the  purcmser,    and  applied 
upon  tJie  debt  of  appellant.      The  court  ordered  appellant  to 
pay   eaid  Jiaster  the    sum  of  1 567.96  within   thirty   days,    and 
in  default   of  payment  within   eaid   time,    thnt   the  iLaster'e 
sale   and  order  approving   same,    be   ret  aside   and   a  new  ea.1* 
61  said  premises  be  made.      Appellant  paid   said   ^\m.  to   tlie 
Waster  and   tioveBiber  15th,    1918,    the  Court  entered   an  order 
finding   appellees  entitled   to  a  homc{!>tead   interest   in   said 
premises,    and    entitled   to   the    surplus?   in  the  hands   of  the 
Master  to   apply   tiiereon  and  he  was  ordered  to    so  pay  the   same 
to    tliem.      lo  reverse    said   order,    appellant  prosecutes  thie 
appeal* 

The  principal   assignment  of   error  made    oy  appellant 
is   that   appellees  -were   entitled   to   a      oiaeptead  estatein   the 
premises    in  question.      There    is   no  question  but    that  appel- 
lees had  acquired  a  homestead   in   the  premiees   and   thst    auch 
interest  was  waived  and   released   so   fsr  as   complainant,   Bank, 
was  concerned,   but   the  controverted  question   on    the   record 
is  as  to  whether  appellees  liad  abandoned  eaid  homestead   po 
as   to  make   said  prenises   subject   to  appellant's  judgment   lien 

The    evidence   in  the    record  discloses   that  appellee, 
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V,  W.  Bersohe  had  been  in  the  saloon  bueiheee  at  Prairie  du 
Uocher  and  had  beoomc   addicted   to  the  excessive  uee  of  in- 
toxicating liguors;    that  he  wai   falling:   behind  financially 
and  it  wap  apparent   that   appellee?  ?/erfj  about    to  lo»«  their 
home   by  iorecloeure.      After  repeated  attempt?   to   diapooe   of 
their  homestead,    they  rented   it  and  moved   to   ;:=t.   Louie,   lo., 
in  Septeiabfir,    3916.      They  had   a  sale  and  either   sold  or  took 
■witi-i   them  p,11   of   their  household    effecte   except   in  old   tin 
cupboard  rnd    povm    shelvinf;  .lei t   in   the   cellar.      The  prenjises 
were  rented  from  month  to  uonth,     i^ppelleec   never  returned 
to   this  property  except   to   -vieit   the    tenant  lor  about   a  week 
¥.hile    collectin^i   account b  or  on  other  businese.      The    only 
evidence   to    the   contrary    ie    the  testimony   of  apT)ellees   on 
the  hearing  on  raotion   to    set   af?id€   report   oi   dietribution,    to 
the   effect   that  they  at   some  future   tiint^    intended   to  return. 
V(e  are   of    the  opinion   that  appellees  conduct  wae  more   in 
keeping  v^ith  tJie    idea   of  an  abandonment  of   their  homeetead 
than  tJriat   they  intended   to  return   to  it.      Appellees  had  be- 
come  convinced   thit   they  could   not   hold    pr idpreuii see  and  pay 
their    indebtedneee   thereon  and  determined   to   rent   it,   and 
obtain  all  the  revenue   therefron)  af?  lonf;  as  r,oBsible.     The 
declaratinnp   of  appellees  at   the   tirae    of   leo-^/ing   said  prem- 
ises v/ere   tliat   they  vould  come  back   or  be  back  and    see   the 
people   afrain.      Said  declarations  were  not   thfit  they  wcrs 
comine  back   to    their   former  residence  and    are  not   evidence   of 
an  intention   to   retain   their  homestead.      An   equi vocal   inten- 
tion  to   return  is  not   eufficic-nt;    it  muet  be  absolute  and  un- 
conditional,     i'oee   V.    «.ylezolek,    207   111.331;    Jackson  vs. 
fiackett,    146   111.646;    Cobeen  v.   Ku31igin,    37   ill. 230. 

V,e  do   not    deeir.  it   iinportant   tJint    they    left   the 
shelves   and    cupboard   in   the   cellar. 
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tsilltto    ditl 


1fhil«   appellees  clalsied  a  homeBtead  in   their 
ansver,   yet    they  did  not   appear  before   the  master   to   offer 
evidence    in   eupport   thereof  and   this  ie   further  evidence   ofx« 
an   intention   to   abandon   their  claim  thereto,      iiopklns  v. 
Cofoid.    103   App.iftS  176. 

Other  errors  were  aspigned   on   the   record   but   in 
view  ol   wh'it  we  hnve   already  eaid   it   it?  not   iieceeeary  to 
dit?cu8e   the    eaiue, 

]?or  the   reaponB   acowe   eet   forth  the   judgment   of 
the   Circuit  Court   ie   reversed  end    »sid   cnuee    iv  remanded 
with  direction  to  enter   an  order  consistent  herewith. 

Eevereed  and  remanded. 

JJot   to  be  reported    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mij  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  affixed  the  seal  oj  saijCourt 

./^&^ .^ day  of 


at  ML  Vernon,  this 
A.D.191/.. 


\e  Appellate  Court 


o 


^    / 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  v^ar  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dao  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GRANT  HJ0LCOMB,  Sheriff 


Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  to-wit;  On  the  sixth  dag  of  Jane,  A.  D^  1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  id  the  words  and  figures  following: 


TM.-Pe.'^l-e  Of  *^e  Slate..o.f.. 


.I.lli.noi.e.;\ 


Appellee 


14I.A.  6  58 


APPEAL  FROM 


County COURT 


No.  ...a - 

MARCH  TERM.  1919 


Harry.  Beadle, 


Appellant. 


Jeff eraon COUNTY 


TRIAL  JUDGE 


HON. 


A.    D.    WEBB 


Term  Ko.    8. 


In  the   Appellate   Court  Agenda  No.S 

of  Illinois,   fourth  District, 
llarch  Term,    A.   L.    1»19. 


The   i-eople    of   the    litnte    of 
Illinois, 

Appellee. 

VB. 

Harry  iieadle. 

Appellant.  ) 


Appeal   from  the  County  Court 
of   Jefferson  County. 


Appeal    from  the   County    Court   of   Jefferson  County;    the 
Hon.    Andrew  li .      ebb,    Judge  i-residing.     Heard    in  this   court 
at   tiie   larch   Term  1919.      Re-versed   and   remanded.      Cpinion 
filed __^ . 

liiagleton,    J. 

This   is  a  criminal   cace   and  comee   to    thie   court  "by 
appeal.    "The   law  does  not   authorize   an  appeal    in  a   criminal 

case But    the   appearance   of   the  I-eople  r.>t\p   entered 

and   there  was  a  joinder  of  error,      "he   cause  was    submitted 
for   our  decision  upon   the  errors  assigned   on  the    record,    and 
inasmuch  as   everything;,    essential    to  a  hearing  upon  a  writ   of 
error   is  before   us,    v/e   will   treat    the    case   ag  being  Iriere   on 
a  writ   of  error."     Graff  vs   Trie   Peo  :;le   208   Illinois   312. 

Harry  Beadle,    ^lo  v/ill  hereafter  be   referred   to 
as   the  defendeiit,   was   tried   in  the  County  Court   of  Jefferson 
i>^ounty   on  an   indictment  charging  him  with  assault  with  a 
deadly  v/eapon  vdth  intent   to   inflict  a  bodily   injury    on    the 
person   of  G.   Pliny  Baldridge. 

Baldridge  was   commissioner  of  highways   of  Grand 
Prairie  Townshin,    Jefferson  county  at  the   time    nf    the  alleged 


-1- 


.eiei  ,nnaT  rtoicaM 

(  .aalXdiiqA 

( 

{ 
.^fnuoD  noBielieL    to  (  .aliiaoa  \,iioH 

•ri;f    ;xrfRi/oO  nottiol'ioL   lo   iiuoO   ^cfnuoO   orf^   moil    Isa-^^-A 


iBnlffitio   B  ni    leaqqa  hb   esiiorfiua   ion  B90b  wbI    -  ^""    . ""  — 

b&^^ino  3isw  slqoal   arW    lo   sorwxsftqqfl   eri;*    ^i/tf    .  .cr.   ■ 

bn«    .btoo-"'    rto    banj-w.-    •.  iui.s    '.i^   aoqu  noleloab   luo   lol 

«0     9"X3ai    axil  J        -    .     TJ-     y     ;j;iJ     J  y,>ti    11  Ol    dW     ,8U    •TOlsrf    8l    10119 

.'^rc   •ionllir    60S   »X(jo«1   «riT   av   lia^O     ".'xoii*  Ttc   tliw  a 
oi   i»*:ti»ldi   9t/  I9ltfl»i9ri   IIlw  ork    ,9lh«aa  ^tiuH 
no«-ioll3L   tc   t-iur.j  ^^nuoJ   9iii  at   b»lti   aav?   .JfLObnot 

•   tiSlw  iLua^ati  diiw  mid   anlaiBilo  ^itac^olbnt   hb  no   ^jnu 
oa?    no    Tfii/tnJt   v;Iibocf  b   JDiXlni   o;t   *nf»,tni  rtiiw  noqBSw  x^^^-^^ 

.aablxblBS.  YfliXI    .^  lo   aoaiaq 
bnBiQ   to   B^s^'^rtalrf  to  I9no2«5  8lmmoo   «i»w  Bgl>i7blA>J 
i)»j|9llfl   srii   to    erfli    9if^   *R   Y:tni/oo  no«i9tto1    .airfamroi'   eiiiBil 


assault  and  wne  engaged   in  working   on  the    road?   in   that 
township  * 

The   defendant  resided  with  his   mother   on  a   farm 
formerly  owned  by    tiie    father   of   the  defendant,      "he  motlier  had 
a  homestead  and   the   defendant  with   others  was   the   owner   of  the 
remainder. 

A  public   road   run?   along   tiie    eaet    Picie   of  the   farm 
and  about    one   hundred  and   twenty   feet   from  Die  house   occu- 
pied by  the   defendarit  and  his  mother.      There  had   been  eome 
dispute  between  the   defendant  and    iJaldridge   about    the   west 
line   of    the   road.      ine  defendant   insisting    it   extended   only 
to  a  certain  corner   etone    said  to  be   the   corner    Btone    of   the 
section.      The   defendant   clained   on  the   trial    that   the   prose- 
cuting witness  was   entering  upon   the   lands   in  po3 cession    of 
the   defendant   and  Jiis   mother  for   tlie   purpose    ol    working   the 
road   and   tlriat   the   road  did  not   extend  where   the  prosecuting 
witness  was   entering. 

Ti-ie   following    question  viae   ae>ced   to  wsich    objection 
was   surtqined  by  the   court.    "Tell   the   jury     ov  long  you  have 
been   in  pos cession  of   tiie  jioae  place  up    to   the  west  line   of 
the   road." 

Thereupon  the    defendant    offered    to  prove   that   the 
strip   of   Irrnd   entered   upon  by  the   propecuting  witness   and  hie 
son  T/as   in   the  peaceable   poFne6Bi"'n   of    the   defendant.      This 
was   objected    to  by    the   People    and   the   objection   sustained  and 
the  defendant   excepted.      On  offer   ol    further  })roof   the   court 
held   that    it  might  be   shown  that   the    strip   of   ground  in  ques- 
tion had   never  heen    th«   traveled  puolic   rosd.      iursuant   to 
this   ruling;,    tlie   defendant   and   witnesses   called  by  Ixiin   teeti- 
lied   that   the    strip    of   ei.-found   v/here    the   eiltercation  took 
place  had   never  been   traveled   or   used  as   a  public   hi^Jiway. 
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It   is  argued    that   the  trial   court   erred   in  ^i» 
ruling   and   certain  caeee  are  cited   in  support   of  tJte  posi- 
tion  of   the  defendant.      The  People   ineiet   there  wne  no 
error   in  the  holding  and  contend   it  was   the   duty   of    the  d«» 
fendant   to   appeal   to    tyie  cnurte   to   determne    the   rights  of 
the  parties. 

In   the   case   of     .'oodjaan   vs  howeil   At   111.    367  on 
pafe   37 '1,    the   Supreme  Court  diecuesinti   tMe   ciuoation   say: 

*To  permit  all   persons  at   tlieir  mere  >yill    to   enter 
and   remain   in  anot>ier'e  house,    or  even  i.is  clost,    so  long 
as   they  may  choose,    and   this   too  after  "being   requested   to 
depart,   would  well  nigh  deatroy  the  dominion  of  the  OTm«r 
over  his  property,   and  would  render   it  alaost  uselesa  as 

well   as  worthleee Although   it  rnig>\t  not 

he   so   offensive   to  pemiit  it   on   V^e    clOBe   of  the    ovner  as 
i'is  dwellin£j,    it  would   he  an  outrege  unon  hie    rifchta.      3uch 
has  never  been  t^ie   law,    and   ?o   long   ag   there   ii?   i?uch  tfiing 
as   individual    ownorsliip    of  T^roperty    it    i?"  not  probable   that 
such  will  ever  he". 

xhile    it   is   true   tie   above   is   a  civil  case   it  can 
not  he   said   the    rule  v/ould    render    one    liable    criminally  viher* 
he  would   not  be   liable    in  a  civil   action. 

The   rule   announced   in   the  above   case  hap  been  fol- 
lowed   in  the    follovfing   oases: 

Phillip?  et  al   ve  city  of   uprine.lield  39   111.83; 
Illinois   Steel  Co.   vs.   liovtUc  84   lll.App.641:    and  Illinois 
iiteel  Co.    V8  WaainuB  101   Ill.App.535. 

The  ruling   of  the  court  denyin^^    the   defendant  the 
right   to   show  possession   of    the   strip   of   li^nd    in   controversy 
was  error.      'Hhi  le   the  defendant  wap  T)ermlttcd    to   show  that 
the   public  had   not   travelled  weat   of   the  corner  stone  he  was 
not   rermitted   to    show  any    ri^ht   or  autliority    to    act  as  the 
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owner  or  party   in  posseeeion. 

The   first   instruction  given   for   the  People,    and   to 
the   giving  of  which    the    defendant   objected,    wa?  as   follows: 

"The   court   inetructs   the   jury  that    if   the   uee   of 
a  deadly   xveapon   ip  proved,    and   the  defendant   rcliee  upon 
eelf  defeneo,    or  defenee  of   ids  property,    to    excuse  himeelf 
for   the  upe    of   tlic   \veapon,    the  hurden   of   s}-.ov/ing    such  excuse 
iB   on    the   defendant,    ?ind,    to    avail   }uni  he  ntirt  ;nrove    puch 
defense   by   a  preponderB,nce    of   the  evidence". 

The  People  a«lrait   tiiis    instruction   ie  erroneous  but 
argue   it   ie   a  harrnler-s   error.      The   effect   of   t'  ig   instruction 
ip   to    state   to    tiie    jury   that   the   defendant  murt   cptablioh  a 
defense  by  a  -preponderance   of    tlie    evidence.      'I'hie   contravenee 
liie   rule   of    lav/  that    the   People   must    establish  the  ^uilt   of 
the   defendant  by   the   evidence   beyond  all   reasonable   doubt. 

Complaint    ie  made   by  the  defendant   of    int? true ti one 
two,    three,    four,    ten   and   fourteen  g;iven  lor   the  People. 
These   instructions   are   each   euoject   to    the    criticism  that 
they  fail   to  recognize   such   rit.ht   as   the  defendant  liad    in  de- 
lending  }iis   oroperty.      '"hip   is   true  particulprly   of    inetruc- 
tion  number   fourteen  given   for   the  People  vhich  ip   a?   foil  owe: 

"The   court   inetructo  the  jury,    th"t   if  you  believe 
from  the   evidence    in   thi  p   case,    beyond   all  reasonable   doubt, 
that    the   defendant   /na'^e   an  assault  upon    the  prosecuting  v/it- 
nesB  with   a  deadly   weapon  capable   of  producing   a  daiigeroue 
wound,    in  manner  and   form  ap   charged    in   the    indictment   the 
jury   should   find    the  defendant  guilty". 

This   instructi'-n  makes  no   reference   to    the   right 
of   the  defendant   to  protect  hie  property.      There   is  anotlier 
objection   to    *hl  r   inrtT-vti^n    th^t    ie   rcrinus   ^-nri    that   le   it 
omits  all   reference   to   intent   to   corLmit   a  bodily   injury.    In- 
tent   is   the  gist   of    the    crime    and   a   failure    to   prove    intent 
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must  work  an  acquittal. 

The    firet   of   the  defendant's   refur-ed   inptructione 
aemxtnes   thnt   the  prosectitinf;  witneee    sought   to    take    or  use 
certain  premises   and  waf  properly   rcfueed   for   that   reason. 

The   second  of   defendant 'e   refused   inptructione 
states    that    "the   owner  may   oppose   with    force   such  entry". 
There   is  no   exception  contained   in   it   -^.nd    it   was  rrds? leading. 

The    fourth   of  the  defendpnt's   refuged    inctructions 
is   objectionable   in  that    it   assumes   tliftt   the  prosecuting  wit- 
ness acted  s^rbitrarily . 

The   sixtli    instruction    offered   by   the   defendant   and 
refused   by   the   court   is   open   to    the   objection   tlriat   it  assumes 
the  prosecuting   witness  was   on   the  premise?   of   the   defendant. 

It    is    argued  by   the   defendant   thnt   -^    conviction 
cannot  be    sustained  because    of    the    fact   thpt    the    indie traent 
ciiarges   the   defendarit   with  having  niade  an  assault    nn   G.   (yliny 
Ealdridge   and   tlie   prosecuting   witness  gave   liiB  na.;flie   as 
G.   Pleny     'aldridge.      The   natnes   are    idem   sonans   nnd    being    fo 
the   uce    of    either   for    the    other    is  )iot    objectionable.      There 
can   be  no   doubt   the   defendr.nt   knew  the  person  >ie  was  chartjed 
witii   assaulting. 

For   the    reasons   indicated   the   case    is    reversed   and 
remanded   for    furtiier  proceeding's    in  hannony  v.-ith   the   views 
herein  eixpressed. 

Keversed  and    remanded. 

Mot   to  be  reported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  nwr  hand  and  affixed  the  seal  'af  said  Court 
at  Mt.  Vernon,  this ^ /.A.^A. dag  of     l-^i.c^L,.. 


A.  D.  191 


'offthe  Appellate  Court 


v^' 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  March  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Harrg  Higbee,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs.  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GRAJ^T  HOLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  sixth  dag  of  Jane,^iA.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court.  atMt  Vernon,  Illinois,  an  OPIIpONin  the  words  and  figures  following: 


G?.P.?£!^-.)>.ji...Maxv;ell,. 

\ Appellee. 


No 12_. 

MARCH  TERM.  1919. 


J.    V,'.    Koward, 


Appellant 


2  14  I.A.  6  5 


APPEAL  FROM 


3_ 


C  i  re  ui  t 


COURT 


.St..,..Clair COUNTY 


TRIAL  JUDGE 


HON LQUI S  .  3ERNKEUTER 


ferm  »o.    12.  U&rch  Terra,    A.    D.    1919.  Ag.    «* 

&«orgc  W.  Uaxvell, 
Appellee 
▼• 

J,   'a.   howard. 

Appellant .    ) 


Aijpeal  from  the  Circuit  Court  of 
8t.   Clair  County,    lllinole. 


Appeal  from  the   Circuit   Court   of   -Jt.  Clair  County; 
The  Kon.   2>ouie  iiemreuter,    Judge,    preeidinfc .      heard  In   the 
Appellate  Court  4th  District  at   theliarch   Ter^i,    1919. 
Af tinned.      Opinion   filed 1919. 

inagleton  J. 

This    i8  an  pction   of   assunpeit  by  George   W,   Max* 
well   appellee,    against   J.    W.    l>ow«rd  appellant.      The   appellee 
recovered  n   judgment    of    thirteen   thoueand  dollnre  against 
the   appellant.      The    case  vap  tried  before  a  jury  and  a 
verdict   returned  at   the    January  Term,    1918.      After  motion 
lor  a  new  tri»il.  'ind    in  arrest   of  judfiinent  had   been   overruled 
Judgment  was   rendered   on   the    verdict   and  appeal   prayed. 

In  Ootoher  1914    sppellamt  wae  engaped    in   the  busi- 
ness of  buying   and   selling  horeee  and   ^Ith  one   J.  K.   Carpen- 
ter had  a  contract  with  the  French  GovermDent  to   lumiph  ten 
thoueand  horsee.      On  October  10  Appellant,    l-oward,    as  party 
of   the   firet  part  and   the    ^>pr>ellee   and    the   Sparke    .ule   and 
Horee   Company,    ae  parties   of    the   aecond  part,    entered    into   a 
contract,    in  writing,   tsherein  appellee   agreed   to  purchase 
from  said   second  parties   the   ten   thousand  hors?ee  to  be   fur- 
niehed   the   irench   Uovemment  nnd  pIpo    to  purchp.ee   all    horses 
to   be   furxiiahed  by    said   first  party   to   the   British  Government 
during   the   life   of   paid  contract.      (me  Carpenter  was  naaned  a* 
one   of   the  parties    of    the   first  part   in   this   contract, but  did 
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not  join   in   tJ-te   execution   thereof  and  Jriad  nothing   to  do  vrith 
carrying   out   the  tenoei  of  the   contract. 

Under  the   terms   of    this   c-ntmct   it  was  agreed   that 
the  net  profit   or  loss   ehould   he  puid  by   the  portiep   to  the 
contract  equally.      The   contract   furtlier   stipulated  ae   tc   the 
price   to   be  paid  by  first  party   to   second   pnrtiec  as   followf?: 

"The  parties   of   t>\€   first  part  Si^ree   to  pay   to   the 
parties  of    the  second  part  one  hundred   seventy  five  dollars 
(^175.00)   per  >i€ad   for  all  irench  horses   that  pass   inspection, 
one  hundred   sixty  five   dollnre    (1^165.00)   per  head   to  be  paid 
■when  horsee  are  accepted  and  branded  and    ten  dollareUXCOO) 
per  head  raore   to  be  paid  when   the   ccntr^.ct   ie   cor;i  leted.      The 
parties   of  .the   first  pTt  agree   to  pay    to   th«-   p   rtiee  of   the 
eecond  part   for  all  horeen   that   r'at?e  ilritish   inspection  one 
hundred    seventy  five  dollari"    (1175.00)    to   two  Mundred    ten 
dollars    ({^210, 00)  per  head,    Kihrtever  price   parties   of   the 
first  part  get," 

Bet-ween   October  3,    1914   ^nd  October  15,    1914  about 
five  hundred   forty    six  horpes  rrere    furnished  appellant  by   the 
parties   oi    the    secojid   part  under  tlis   contract.      A    ttout   Octob- 
er 15  the  parties  feoned  threatened  Y/ith  finajicia]    difficul- 
tiep  and    ttie   appellant  was   seeking'    eooie   changing   in   the 
contract, 

Ooraetlat  after  the  pbove  contrnct  was  entered   into 
thft   Sparks  UMle  and  liorse  Company   gublft   to   the   Maxwell   and 
Church  Lxxle  Company   the   furnishing   of   5000  hordes  under  this 
contract.   A  mistake  was  made   in  this   subletting;   or   rather  the 
Sparks  imle  and  Horse   Cocipany  agreed  with  the  l:axwell   Church 
Conspany  that   the  horses  were    i;o   oe   furnished  at  <"^kla.hoTPe  City 
and   i:jpringfield  Mo,   and  the  additional  freight  r^-lcs  from 
these  points  were   not   considered  and  under   the   contract  with 
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appellant   thie  •xpense  wn?   to   be    or>rne  by   the    second  parti«» 
to   the   above   contract. 

On  October  2^.,    1914  a  conference  was  held   in  the   of- 
Xices  of   the  3park»  Kule   aiid  <  ore-e  Company  at   t>t. Louis  liation- 
al   iitock  Yarde.    Thie   conference  was  attended   by  repreeenta- 
tivee  of   the  folloTdng  corporationt :   Harper  Brothers,   i^axwell 
and  Church    ivle   and  ltors»e  Coripany,    iJpp.rke  T-ros.   Fulf?  and  horse 
Company  and  tJp?irkB  Broo.   l.ule   Company.   Appellant  and   AppeT  lee 
were  sIbo  poresent.      The  '^ur-ioee  of    thie  meetlvif..  v/hp   to  arrange 
BOBie  plan  for   fumishine   the  horp-ef  provided   for   in  the   agree- 
ment of  October  10,      Thiu  conference  lasted   t?everfl  houre^. 
It  was   8^lfegeeted   that   the    several   cojspanies   represented   .«hould 
luniislri  the  nor  see   to  the  aprsellant  ?md    it   rrae  alf>o   sfiggepted 
that  certain  other  parties    should  be  taken   into   the   syndicate. 
The   appellee  did  not   agree  with   earne    of   the  plans  proposed   and 
stated   that  he  had  a  better  contract  as   it    stood   than  tYie 
one  proposed.      After  considerable   discuesion  a  contrsct  wae 
written  up  nsfhidi   appellee   refused   to   join  in.      I'p    to    t^ie 
point  Uiere    is  no   substantial  disagreement  as   to  the   facts. 

Under  the  terms  of  this  contract  the  persons  rep- 
resenting   the   several   corporations  rere  to    furnish  the  horses 
and   the  profit?  were   to  be  divided   into   four  parts  and   the 
representatives  oi    the  different   corporetione  were   to  divide 
the  portion  c  cming    to    the  members   of   such  corporations  equally, 

At   this  m   eting   it  vss  proposed   that   the  appellee 
should  have   the    same   interei?t   that   the   iour  Jparke   should 
have,      there  were   four  stock  holders  in   the  .;p  rks     ule  and 
horce  Company  and  under   the   arrangement   the   one   fourth  part 
of   the     rofite  were   to  go  to    tii9  Sparks  Mule  and  Horse  Com- 
pany and   that  be  divided   into    four  parts   or  each  get   the  one 
sixt tenth.      If  Appellee  Joined   in   tJie  agreement   that  would 
divide   the   one   fourth  coming    to    the   Sparks  llule   and  Koree 
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Conpany   into   five  parte  and    the   appellee  get   one  fifth  of 
that  portion  or    one   twentieth. 

Apr*ellant   contends   that   the  final  agreement  vat 
made   on  thie  baBia. 

On  the   ottier  hand  appellee  contend »  that  Vie   refused 
to   join   in   the   agreement   on   that  baeis  and  that  he   find  ap- 
pellant n.ade  an  a^,rceifient  whoreby  appellee  rras?    to  have   the 
one   sixteenth   of    ti^ic  profits  made  by   appellant. 

Appellee  contends   th^?t   he   ineipted    lie  >ind   a  better 
contract  as   it    I'tood  than  he  would  i-iave   to  ^et   the  part   of 
the  profits  proposed  in  the   agreement  thet  tie   pLould    Fhare 
with  the   iiparke  Bros,     horse  rmd  Mule  Company  part  of   the 
profits. 

Appell/uit  contendp  thr^t  the  verdict  ?ind  judprrent 
re^t  on  the  unsupported  teetimony  of  appellee  and  trivt  the 
verdict  and  Judgment   are   af^ainst   the  weight   of   evidence. 

Appellant  nlso  contendr   th?!t  the  court  j+drnitted   im- 
proper evidence   on  behalf   of    the  appellee,    that  the  court 
perjrdtted  counpel    i  or   appellee   to  ask   leading  questions   of 
vitneeees  called   in  behalf   of  appellee,    that    the   court   im- 
propfcily  on  motion  of   appellee   struck   out   competfnt   evidence 
and   that    tii.e   instruction   offered  by  appellee  and  given  by  the 
court   did  not   correctly   Mtate   the   law. 

As   to   the   lirst  position  of  appellant.      That  the 
verdict  and  judjpnent    rest   on  the  unsupported   testimony  of 
appellee. 

The  parties  a^zree   thnt  at   the   time   tlie    pecond   con- 
tr»?ct  iwas  made   th^   v/ere   having  trouble   and  both  Ms?sign  the 
same   repson  therefor  but  do  not  af;ree   as  to   thp  csupe   of   it. 

The  appellee   testified: 
"So  i^r.   homrd  was  very  anxious   to  make   this  new  contract 
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lAiich  would  put  him  Srasa  a  profit    eJirinf.  basie   to   a  flat 
rate   on  eacii  horse   that  was   5»old-    on  each  horf?e   tJiat  wa« 
taken-    and   to  have  roe   eatisiied  and  have   the  deal  go   through, 
he   said  he  would  cive  me  just   as  much  out   of  }de  j>ocket  as 
the  profit   I  would  r.alce   on  joining   or  si^^nin^    with  the  syn- 
dicate.     1    «ald  1    wap   pHtiefled    th»t  vay Fr.    Howard 

told  me   that    if  1   would   oif.n  up  with  these  people--   vith  the 
syndicate--   he  tiould  va.y  the   portion  that   I   vrouid  enjoy  of 
the    syndicate's  nrofitp,    or  r    sixteenth  of   the  prolitp   they 

made   on  the  day    of   the    p^le   of  thoj?e   .lorcep ....1    said  1 

was   satis iie<l  with  th-t   arrenfc;ement-   The  profitp  were    to   be 
paid   to  2ie  to  let   the  deal  fO   through  without   a  }iit-ch,    he- 
cauee   I   liBd   objected  pno.  ifvanted   to    pt-nd    on  ir.y  contract,    as  1 
was  making  r;iore   than  J    could  heve  made   if  1   had   signed  at  a 
sixteenth.      That  propoeition  v/ap  made  and  acce]jted   in  tiie  roon 
vjhere    tlieae    seven   or   ei^^ht  deal  err-  were    in  conference,      wheii 
«e   eettled  that  question  1    paid    'A?   long  a?   I   sn  i.ot   a  member 
Of   the   syndicate   tJiie  doeen't    interest  me  any   further',    and   1 

excused  myself" ....,Ut,   Howard   follOT?ed  me   out He 

asked  ne   if   1   wanted  the  proposition  he   hnd  n^ide  me in 

writing.      3    told  him  I   did   not   c-re    to  have    it   in  v/riting 

X   am  not  fumlsiiini.:   any  hortee.      1   v/ne   to  do  no  ^ork." 

Jfcppellant  testifying  about   the    same   transaction 
said  in  part: 

"1   made   tuis  trf^de  with  George  i:axwell.   He   didn't 
want   to   sign    the  contract  ond  he   said   that   if   1  vfould    collect 
his  part   from  all  thene   lirmc   *!nd  pay   it   to  him  he  would  make 
this   deal.    ITtiat   conversation  wpp  >iad   in   t}ie  alley,      ].    called 
kaxi^ell   out   and    1   told   bin   it    p.  ited   ir.e    to   raakc   tliit'  deal,    and 
I   would  be   glad   if   he  vrould  make    it ....... .ilajcvrell    paid    that 

if  I   would    collect   this  money    from  all    these   dealere-    they  had 
all  proposed  to  pay  their  r^roportion-    to  put  up   tlit-ir  propor- 
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tion-   just   the   easie  as   the  t>park8  I  ule  and  liorre   Company." 

It  el?o   appearc  frcm  the   teptiiaony   oi    other  wit- 
neeeee  called   during,    the   tri-^I    th^t  npy.<ellant  Br\6   oyr^elJe* 
conferred  tmd    the  appell&iii  reported   to   the   other  person* 
in  the   conference   that  appellee  hnd    agreed  pad    thfreupon  th« 
contract  of  October  20  wap   er.ecuted.   Thie  contract  was  not 
signed  hy  appellee. 

iroFt   Hparke   tesftilied   in  part  *ip   fo31ow»»: 

"isr.   liODjard    eaid   in 
kr.   iiiBXTwell'e  presence,    'George  hn.«  apreed   to  f'o   JThend   and 
vill   Kialie   the   d^al,    and  you-alT    to  pay  Jiiin. . ,  ,You-p11    to  vay 
hia:   go  much   cf  your  profit;?-   -pH-y  me   eo  much   of  your  prolite 
and    X  v.ill  pay   it   to  hira" 

ftnrren  Bailey  i?aid    "If   1   remember  correctly  when  the 
contract  was  \>rouf;ht  up  Lr.   I'axwell   refused   to    fxgn   it  and 
Jtr.   honard  went   out   and   had  a  conference  with  kr.   iiaxwell- 
Vt.   Howard   came  back   and   o^id   that   they  would   accept   the 
proposition.      1   don't  know  whether  I^r,    kaxwell    came  with  him 
or  not.    1  tdiiic  .,.r.   Howard   eaid  >ie   would   take    care   of  I.r.   i^ax- 
well.      Ahat  he   would    take  cere   of  >.is   intereet-   1    don't   rem- 
enber  exactly  Jnie   expression." 

harry  C.    Spares   tsetifiedin  pprt  »p   followp: 
S  "1   rtmenber  them  goinj:   out  of  the   room  together,   and 

when    they  cpjae  back  he    said  he  had  agreed  v.'ith  i;r.   k'axwell   and 
wc  was   to  go   aliead  and  make   the   trade' 

Charle s -Sparks  testified   in  part: 

"1    remerabGr   them  going   nut   of   the   room  together, 
and  v^ien   he  came   back  he    «*«id  he  h?*d   pureed  vlth  ?-r.   Maxwell 
and  he  wae  going    .<ihead  and  make   the    tr^de". 

It   ie   very  reasonaol??   to    suppope   thr-t    the  jury  con- 
sidered   this    evidence   as  co.  roborating    the  appellee.      It 
shows   tlis»t    appellant  and  apTiellee  made  an   agreement   that  was 
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■ati  «f actory   to    thaa  and    tiien    the   contract  was  made-      It  vag 
the  especial   province   of    tkie  jury   to  weigt^i   thi?   teetimony 
and    thftt    they   hnve   driue.      Hot   can   it   reevBonably  be   raid   that 
the   verdict  and  judgment    vest   on  the  unpu-nported    testimony  of 
the   arinellee. 

In   tiiis   connection   it   if-  nroper   t->   cr>nFider  the    in- 
struction atout  which  complaint   is  saade   by  appellpnt.      The 
appellant  offered   but   on«   instruction  vl'sich  v^s?  tiven   by   the 
court.      It   ip  an  exact   copy   of   an  instruction  copipJ'on  rsage 
642   of   the   case   oX    Union  Traction  Con^nny  vp.    Y?rue,    221    111, 
G41,    in  Tfhicji  case  the    instruction  irj   euetained  by   the 
buj»rerafc   Court. 

In  tiie    cpipe   of   lyonn  vs.    Cbicafo  dty   -y.    Co.,    368 
111.    7b   on  pai,t:  84   tiie   oupreme  Court  Viad   under  cnnpi deration 
an  instruction   in  part  ae   follows:    "The  preponderpnce   rf   evi- 
dence  in  a   case    is  not,    alone,    determined  by    tiie  number  of  wit- 
neeeet?    teetiiyinfc   to  a  pprticul^ir  fact   or   ptate   of   facte.    In 
determining  upon  vhicli    eaide   the  preponderRuce   of   the   evidence 
is,    the  jury    f^iould    tj^'e   into  considerotinn,    f?o   f^x   as   shown  tiy 
the   evidence,   the   opt-ortunitit' e  of   the    eeveral   vritneesei?   for 
seeing   or  knowing   tJie   t}».ini;>^'   about   ^-hich    the;y   testify". 
The   .iupreme  Court  r.fter  dis cupping    the   above  lanpunf-e   tay.    "'We 
do  not  coneider  the  fc-ivin^:  cf  thi?   inetrnction   on  this   record 
wp.i?   reveieiule  error". 

Appellant  citee   tlie  case   of  Lyon  vs.   hyemon  and 
»i.>one  242  111.409   a?   suetaining  hip  pos^ition.      On  pat:e  417   the 
Supreme  court  call   attention   to   the  f -.ct   that   the   irs'truction 
omitted   the    elenient    of  munbere   in   telling   the  jury  wh' t   phould 
be   considered    in  determining   the  weight   of   the   evidence. 

If   the   inetruction  given   on  behalf   of   the  apnellee 
wap   the   only   instruction  bearing  on  the   eleraentp  neceparary 
to  be  considered  a  different  question  would  be  -repented  but 
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at   th»-.    request   of   ti^ie   fippella.nt    the   court  gave    to   the   jury 
appellant 'e   instn/ction  number  5  wuich   @3!pres^vly   tell  p   the 
Jury,    "The    element    of   numbtrs   ehould  be  considered  v.ith  all 
the   oti-ier  element e   already  herein,   fnigfieeted,    for  whatever  in 
the   judgment  of    the  jury    t^i-:  t  element   ie  'wortii,    and   the    evi- 
dence  of   the   jjKiRller  number  can  not  \>e   taken    by  tltie   jury    in 
prepondernnce   to    tr:rt    of    the  larger  mim'ber  unless    the  jury 
can   say  on   their   oathe   thyt   it   is  more   reason  able,    more   truth- 
ful,  more  diein  terested  and  more   credible". 

Coneiderin4:  Uie-e  tr^o  inetructinne  it  is  cle«?,r  th« 
jury  cculd  not  >iave  heen  rainled  ty  the  inftruction  given  for 
the  appellee. 

It   ip   are%ied   thnt  inder   the   contract   of    (etcher  10, 
1914   Appellant  and  appellee  were  nartnere.      Tluit    the-   fi^reement 
vfae  a  partnership  agreement.      Thif   i  ?  h1  i^o  ur^,cd   ns   an  ohjec- 
tlon   to   the  admiesion  of  certain   evidence   on  "beV^alf   of  i^pnel- 
lee.      The   second  paragraph   of    Uiat  agreement    is: 

"'liiB  pnrtiee   of   the   lirs^t  part  iiAve    ^reec   to   pur- 
cliaee   irom  the  parti ep   of    the   gecond  pirt   this   entire  contract 
of   ten  thousand  horses,    and    -l^o    to  purchase   all  i.orfeo   that 
are   furniphed   to   the    iritic-h  Coverninent    <'y    'clv    tiret  r.Hrtiep   elt 

The    tliirci  painttrarh   of    tliat  ati;reement  proviciepfor 
the  keej/ing,    of    nn  accur?tc   expense  account  ond   th.*  amounts 
the  horsee  bring    and   the   not  profit   or   los»'   It:   to    be 
livided  "between   the  parties    'o   the   cnntrnct  r.nd   further  pro- 
vider,   "Should   there   he   a  net  profit    from  t>ie    eale   of    tJjepe 
horsee  under   thiis  agreement,    tht»    U^e  partice   of   the   fir5?t  part 
are    to  give   an   additional    ont    tenth  of  their  profit   to   tlie 
parties  of   the   second  part" 

It   ie    then  provided  tliat    the    f i  rpt  party  pay  the 
pecond  parties  5^175. -C  per  head   for  irench  horeee   that  pase 
inspection.    tl6b.00   to    oe  paid  when   the  horees  were    accepted 
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and  "branded   and   ten  doll' re   per  head  mor«   to    'ue  paid  istien 
the  contract  was  completed,      l.ikeviee  provioion  wae  made   that 
the   first  party  eViould  pay    the   second  party  Ail7B.(iC.  to  $^210. 00 
lor  all   horpep  that  would  pars  British   inspection.      Tn«  full 
price   of   n.11  I'.ritiBh  horces?    to    be  paid   vihaa    t3iese  norees  were 
inspected  and  branded. 

This  was  a  contract  for  the  purcl'iaee   of   certain 
horees   by   the  appellant.      The  prices   to    tie  paid   were    s-et   forth 
i.'i   the   agreement  and   r.l90    tne    tin^    ol  paymfcnt.      it    ie   tnie 
a  provision   in   that    contract  ie   that  the  net  profit   or  loss 
ie    to    be  divided  equally   between  the  parties  but  that  of   it- 
fefelf  would  tiot  ranke  a  partnership. 

It   is   argued  by  counsel    for  appellant   that   the  judg. 
nent   ie  exce(?)»ive.      It  may  be    remiirked  that   the    total  amount 
of  luoneyp    received    by  apt. eilcuit   and   the   aiDount   ol   all   profit* 
were  v/itiiin  his   knowledge   and   not   in  poBeeesion   of   appellee 
nor   in  his  power  to  produce.    The   nppelled  vi&e  not   in  possess- 
ion  of   these   facts,      iie  h^d    to   supply  thie  proof  »g   beet  he 
could. 

It   is   in  proof   th°t  under   tr.e   cent  met   of    October  10, 
1914   b46  horee?  were    furni'-jhed  appeii*^nt  and    there    ie   evidence 
tending   to    shov;  tliat    the-   profits  were  ^13, 844.92.      It  wap  con- 
tended  that   appellee's  nart   of   tiiiu  profit  amounted   to 
11324.48. 

Unfjer  the  contrpct   entered   into   October   2^  ,    1914 
various  wi+nesees?   estinate   t)ie  profit    in  each  horee   all   the 
way  from  Jijb.C"^  to  ^"30,00  r. er  head.      Ae   to   tkie  number  of  riorses 
furnis?hed   it    is*   eetlnated   asMgh  as  high  ae   2S',543.    It   ie   true 
this   i?  an   cstlm-.te  biit   tht  actual   figures   ishouid  have   been   in 
por:^c:!rlon  of  the   appellant  rnC  he  did   not   offer  ty-.em    nt   the 
trial.      V:ith   these  figures,   the  jury   arse&eed  ar^pellee's  dam- 
ages at  $13000.00. 
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Conipiaint   is  made   ol   certain  rulings   ot    the  court 
in  rofe.ard  to  the    evidence    Lut   t^n   examination   ehowe  no  re- 
■vereible  error  in  that,    regcrd. 

The   judgment    of    the   circuit   court   if?   nffinpea. 


Kot   to  "be   rejiorted   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mn^andrand  affixed  the  seal  i 

at  ML  Vernon,  this ,^. /.^U^-0t\ , day  of 

A.  D.  191. 


saidjCourt 


ellate  Court 


nj 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 

Present:  ^ 


Hon.  Harrg  Higbee,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 

And  afterwards,  to-wit;  On  the  sixth  dag   of  Jane,  A.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  thewo/ds  and  figures  following: 


Hell iJB.  Boyd.,. 


Del  endaat.  ln...Er.r.0T. 


No.  .17 

MARCH  TERM.  1919. 


..    \ 


/' 


.Ev-crett-.j;, -Jett,. 

P.laintii:f ..  i.n..E.r.ro.r 


4  I. A.  658 


3 


ERROR  TO 


City- COURT 


lagt.  s.t...I?pu.i8 T&^{yWP^ 


TRIAL  JUDGE 


HON W.  M.   VANDEVENTBR 


Term  l«o.  17.  In  Uio  Appellate  Court  Agenda  lio.  9 

of  Illinois,   Fourth  Dietrlct, 
liarch  Term,   A,  D.   1919. 


Mellie   iioyd,  ) 

Defendant   in  error    ) 

v»,  )   Error  to  the  City  Court  of 

)  >iast  ot.   Louie. 


1-verett  j..    Jett,  ) 

-tlaintiif   in  error    ) 


hR(^leton,   J. 

Plaintiff   in  error,    Mverett  Y..    Jett,    eeelcp   to   re- 
Terse   a  judgment   for  ^350.00   in   favor   of  defendant   in  error, 
ixellie   Boyd. 

On  September  14,    1917  and    for   fome   time  prior  there- 
to plaintilf   in   error  under    the  name   of  }tat.,iet- Jett   Comnslesion 
Company  carried   on   >>   coramiesion  bucineoe  et  No.    223  Korth 
Seventh  'Jtreet,    J  a»t   ..:t.  louis.      In  thle  bueinese  lie  handled 
butter,    egge,   poultry  etc.     oeventh  iitre^-t  at  that  T)olnt  wae 
paved   and    the   place   of  hu^iness   of  plaintiff   in   error  wae 
on    t}ie  v/ent   pide   of    the   street.      Immedintely   in   front   of   said 
place   of  "bueineFB  was  a  granitoid   eidetvallc  -ivhich  extended  to 
the    ffoutl-i  line   of   said  place  of  huniness  and   north   to   the 
north   line    of    th.e   pl^ce   of  businese  adjoining   on   the  nortii. 
The    Bidewnlk  vn.^   irr,Trje    tviclve    feet  wide. 

"he   fiefendant    in  error  resided  north   of   the  ril^'.ce 
of  husineee  of   the  plaintiff   in  error.     Between   the  residence 
of   tiie  Defendant    in  error  f>nd   the  ernnitoid   sidewalk  was  a 
walk  made   of  cinders. 

On  iieptemher  14,    1U17  plaintiff   in  error  had   soije 
ci-icken  coopo  on   the    sidewallr   in   front   of  his  place   of  husi- 
neee.    The  plaintiff  in   error  testified:    "There  nipht  have 
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been  lb  or   20  coops  piled  up  higher  than  your  rusad   and   then 
there  yiere  other  coops   j?ettin^    Uiere  jiIso."      A  lord  chaseie 
belonging    to    the    plnintil'f   in   error  was   potting   on  the   edge 
of   the    sidewalk   or   in    tJ-ie    !7trect  and  extending   over   the 
•Idewalk.      On   tl'iat  day   the  defendant   in  error  iRtiile  paesing 
along   the  granitoid  walk  in  front   of  plaintil'f   In  error'o 
place   ol  bueinetjp   stumbled  and  falling   fractured   her   right 
wriet   and   aprained  her  left  wrict.      ->he   alsso   puflcred    some 
other  hruiees. 

i^laintifl    in  error  urgec   thpt  the   verdict  ar»d   judg- 
ment  cannot    stand   becauBe   r.ot    ?upprAed   by    tl^xe   Trei|^:ht   of  evi- 
dence.     Tiiere    is   no   question  a?    to    the   admieeion   or   rejection 
of   evidence   nor  n?    to    the    inotructions. 

It   ie  urged   that   the   defendant   in   f^rmr   is  fuilty 
of  negligence  and   thr.t  the   plaintiff   in   error  v?a.p  not  guilty 
of  negligence  but   that  he   wae   acting  within  i>ie  rights  vdien 
h«  had    the   cnope  placed   on   the    sidewalk. 

The  defendant   testified  al^out   the  n.ccidcnt   as 
follow;?:    "There   ie  a  granitoid  walk   in   front   of  Ida    (Jett'o) 
place.      1    started    to  po   to    the   butcher   shop   Qn6    there  was 
an  »?.utosiobile    thft.t  i'r.    Jett  had   out   on   the  sidewnlk  and   it 
looked   like  a  nev;   one  as   far  ae  1   could    eee,    1    wap  walking 
directly   in   the  raiddle   ol    the   walk  -   I   wfts  getting   out   of   the 
way   of  the   automobile,      I    didn't    see    the  coop  ar.d    I    ran  into 
It.      At   the    tijiic    1    started   to  ^o   W   ^-^^^^   autoraol^ile    it   at- 
tracted my   attention  and   the    eun   v.ar    shining   in  my   face   and 
1  was  watching    the   automobile;    and   1    thought   1   would  get   out 
of   the  way  and  go   on    ti.is  side   of  it   and  1   ran   into   the 

coop    He  had   the   coop   completely  ncroee   the  walk 

there   find   i  tan  ran   into   it". 

Plaintiff   in  error   testified    in  part: 

"1   ran  out  and   saw  * td,   Boyd  about   1:Z^  or  2t 00 

.2. 
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o'cloolc   in   the  afternoon.      It  wa»  a  bright  clear  day.      There 
w&B  a  truck   setting  on  the  sidewalk,    and  a  olle   of  chicken 

coops There  was  no    ST)ace   on  the   pidewalk  between 

the  chassis   and  coops   on   vi-iich   one   could  pass   betv/een   the 

automobile    !?nd   the  curb   or    street    ....There  might  baye 

been   six   inches  between  them   (the  onopi?)    nnri    the  truck 

I   have   conducted  my  business   tJ-iere   for   two   yearp   and   J    use 
tl'iat   sidewalk,   and    tiie    coops  were   there  only   temporarily  and 
they  do   not  set  there  after   ni^ht."     On  cross   examination  he 
said:    "1   used   the   the   sidewalk   in  loadlnj?^  and   unloading   and 
eotie    times  1    have  a  great  many   tiiin^;p   on   the   sidewalk  and 
at   otlier   times   not    co  much". 

Other   witnesses  testified   in    subptance   as  above   as 
to   ttie  uee  of  the  walk  by  plaintiff   in  error. 

It   is   also   urged   that   the  defendant   in  prror  was 
required   to   use  her  eyesight,      in  this   connection  plaintiff 
in  error   citee   the  case   of    Village   of  Kewanee   vp  Tiepe^,    80 
111.    119. 

That    case   sustains   the  position  of  plaintiff  in 
error   but    th<    rule   is  not    inflexible.      In   thp.t   case   the  ouprerae 
Court   pays:    "^^ut  a  pereon,    in  fuil  pospession   of  riis  faculties 
passing  over  a   sidewalk,    in  daylight,    with  no   crowd   to  juotle 
or  disturb  him,   no   intervening    obstacle   to    obfcure  approaciiing 
danger,   and   suddenly   occurring  cause    to  distract  his   attention, 
is  vinder  obligation   to   use  his   eyes  to  direct  his   foot   eteps.* 

It   is   clear  from  the   evidence    that  the  defendant   in 
error  was   injured   because  of  obstructions  placed    on   tlie    s?ide- 
walk   by    the  plaintiff   in  error.      The  reason  iqr  the   defendant 
in  error   failed    to   see    the  coops,    as   she   stated   it,    was 
because   she  was  keeping   out   of   t>ie  wny    of  automobile   owned  by 
the  plaintiff   in  error.      If   the  failure   of    the  defendant   in 
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error  to   oee   the   coope  belonging    to    the  plaint i if   in  error 
was   because   the  j)lalntiff   in  frror  had  another   obstruction 
that  detracted   the  attention   of   the  defendant   in   error  the 
plaintiff   in  error   i?   liable.      Thic-   quertion  vas   submitted   to 
the   jury    and   tlv\t    issue    found  a£;ainpt  appellnnt.      ho  renson 
appeare  why   their   finding   driould  be    set  aside. 

There  being   no   reversible   error   in   the    record   tl-ie 
Jud{:'ment  of   Uic  City   Court  of   ICast   ot.    Louie   is   affirmed. 


Rot   to  be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

hand  and  affixed  the  seal  Of  said'Court 

'/f Hnn  nf         U.  ^  I'-i 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  Mt.  Vernon,  this. 
A.D.191.V. 


dag  of 


...^J.A:L!>.<k.C:M... 
the  Appellate  Co\irt 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT.  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  ij^ar  of  our  Lord,  one  thousand  nine  hv/hdred  and  nineteen  the  same 
being  the  25th  day  of  March  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GRANT  HOLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  sixth  dag  of  June,  A.  D.    1919,  th^e  was  filed  in  the 


I 


office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  wortp  and  figures  following 


Le.c.J. S.aliexi:\^x.^...£.t...al., 

\ 


,.ElKint.lf.f.s...in...Er.r.o.r. , 


No. 


MARCH  TERM.  1919.  ^ 

vs. 


JB.rl>.ei:...Mus.effi.exi.t..C..c).,....g.t..al.,, 


..I?.el.en.<iarit.s....in..l;irror 


4  I. A.  658 


\ 


ERROR  TO 
4R?E^I»JFR0M 


Circuit 


COURT 


St.,...Clai.r COUNTY 


TRIAL  JUDGE 


HON. GEORGE   A.    CROW 


Tenn  Wo.    29.  In  tiie   Appellate  Court  Agenda  Ko.18. 

of  Illinoie,   lourth  Lietrict. 
ilarch  Tenn,    A.   h,   191S. 

Blanche  Dare,  ) 

! 

▼0,  }  Bill  lor  Account- 

)  ing,  Receiver, 
Erter  Amueement  Company,  Gpdie  Lrber,      )  Belief,  ..tc, 
Joreph  l.rber,  Harry  Carpenter,  Leo  J.      | 
Scherrer  and  Philit)  Cohn.  ; 


Leo  J.  'ibherrer, 

Plaintiff  in  i.rror.         ) 

vs.  )   Cross-iull   for 

)   Ac  counting,  iielief 
Sber  AiTiusenent  Company,   filanciie  Pare,  )    and  Receiver, Ltc. 

3adie  jiirber,  Joseph  ;:;r'ber,  Philip  Cohn,  Fred) 
V/.  Zietenliein,  A."  J.  liulsen,  A.  J.  liulsen,  ) 
Trustee,    and  liariy   Carpenter,  ) 

Defendant!.'   in  Lrror.  ) 


J.W.Haberman,    Trustee,  ) 

Plaintilf   in  mirror.  ) 


)    ln1 


VB.  )   Intervening 

)   Tetition. 
3  eo   J.    Ccherrer,    blanche  Dare,.Lrter  Amuee-      ) 
laent  Company,    l>adie  .L.rber,    Joseph  lirber,  ) 

Philip  Cohn, 

Defendants   in  Lrror. 


Ea&leton,    J. 

The   Brber  Amueement  Company  tibp   incorporated,    under 
the   la-ws   of   llllnoip,   j^ovember  4,    1912,    lor  a  tei-Ei  of   ninety 
nine  ye«.re.      The   capital    stoclc  wis  *52000,    issued   in   forty 
shares   at  f50  each.      The   object   of  the  corporation   was   to 
conduct  amucenente   etc. 

The   capital    ?tock  v/as    ispued   ae   follov/s: 

Sadie   hrber  31    shares  41050. 

B.   Dare  18  "  900. 

Harry  Car-. enter  1  "  5C. 

B.   Dnrc    if  iilfnch  Dare    and    sixteen  of   the   elghtten 

Bharee   of    ptock    ieaued   in  iicr  nane,    at   tiie    tiri;e    of   tne    issue 
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thereof  belonged   to  I.eo  .T.    Ocherrer.      The    other   two  shares 
iesued   to   iilanch  l^are  were  lier  property. 

At    the    i'irst  neetinf;    of   t}:fc    ptockholders,    of   paid 
corporatlcn,    Sadie  Irber,    jlirry  Carpenter  nnd     Innch  iJare 
were  elected  directors. 

At   thf    firet  meeting  of   the   bonrd  cl    directors 
Badie  i-.r^ber  was  choren  prerident,    i'laneh  T.nre    eecretsry  and 
Joseph  jrber  tjeneral  lUranager,    and   the   talfvy   of   the   feneral 
manaf-er  was   fixed   et   ,;Zb  per  week,      "^le  corporation  coninenced 
bueinepe   at    219,    t ollinpvi  11  e  Avenue,    ^B.et   St.louie,    lllinoie 
and  )ias  continued   in  business   since   then. 

In  the    eurarcer   or    in.ll    of  1912,    icherrer  became    in- 
debted  to   one    A.    J.    liuleon   in   the    ?um   of  v900  and   gave  his  note 
to  t.ulsen   for   tii^^t  amount,    payable   on  deiiiand   v.'ith   interest 
at  6/1.    ::cherrf  r  nl^o   directed  Elnnch  "D^re   to   sign   the  blank 
aBsifciinent  and  no'wer   of   ?^ttorney   on  the  back   of  the   certificafe 
for   snid    sixteen    shores   of    stock  ?nd   deliver    said    certificate 
to  Nul?en,    'IS   collateral    :?ecurity    for   the  pp.ynent    nl    r-nid 
note,    vtfiich   she   did. 

In  iarch  1914,    icherrer  borrowed    1 600  froia  NulPen 
and  gave  him   eix  notes   of   ^i-lOO  each,    payable   on  demand   with 
interest  at  6%.      At     that    time    it  wop   verbally   agreed,    between 
Jicherrer  and  ::iulsen,    tJiot   said   sixteen   ehare?   of   stock   should 
etand   ae-  collateral    security   for  the  payment   of   s-aid   laet 
mentioned  notes  also. 

'while   thfcse   several  notes  v  ere    in  Muleen'e  hands 
Soherrer  paid  him  four  hundred  dollars   thereon,    leavinii   a  bal- 
ance  of  nine  hizndred  dollp-re  end   interest. 

In  October   1914  ITul  een   pold    the  notee   to  Charlef 
Troll    and    tlic    sixteen  sh-rep   of    Ptoclc,    as  collateral    security, 
passed    into    the    hands   of   Troll  .I'hs  reafter   Troll    pold    said  notes 
to  i'red  V,'.    Ziegenhein,    and   sa.id   sharet?   of   stock  passed  with 
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them  to   ^ei{!ienhein.      In  December,    1914,    2.iegenhein   sold   e>aid 
eJiares   of    etoolf  to   Philip  Cohn  paying   him  ;i!.250C  and   ^Ipo 
the  co'-te    in  a  certain   euit   in  the  City  Court   of  the  City  of 
iiasit   L>t.   Louie,    IllinoiP,    eraounting   to   ;';19. 

Cn  July  6,    1914   a  weeting   of   the    stockholders   of 
gi.iid  corjjoration  vns  held  and   on   tiie    same   day   a  mf^eting    of   the 
board    of  directors'  was  held.      At   t}te  neeting  of   the  hoard  of 
directors   :.n.die     ,r"ber  wa?   elected  president,    and    .Toseph  .'J.rber 
general   manager   of   E<nid  cor.ora  tion.      At   tue  sneetinK    of  the 
"board   of  directors   the  ealary   of   Joseph  li-rber,    «£?   general 
manager,   was   fixed   at  #1C0  per  veek,    hie    ealTy,    up   to   that 
tine,   ha,d  been.  $36  per  week,      /.iter  Aie   salary  viae   iixed  at 
|ilOO  per  "week  Josexjh  iirber  drew  enough  from  th^    treasury  of 
said  corpor^^tion   to  make  ixie   salary  *100  per  uiqnth  trom  Jan- 
uary 1,    iyi4   to    July   1,    1914. 

Larch   6,    1915  jjlanch  Dare   liled  tne   original  bill   of 
complaint   in   thiB  case.      In   thfit  bill    ehe   eet   forth   that    she 
■was   the  ovmer  of   tro    smres   of   the  capital   stock    of   o-ad 
corpor'^.tion   and    set   forth   the   orj^anization,    issuance   of 
stock,    the   lirt-t   election   of   officers   and   arJoption   of  by 
lav/s    of    oaid    corporation  as  above    set   forth.      ohe   further 
charged   th??.t   hiadie   h.'rber  ?»nd    Joseph   irber,    unlawfully   intend- 
ing,   to   cheat   and    defraud   the   complainrint   v.rongfully  removed 
her  as   secretary  and    treasurer  of    said   corporation  and  refused 
to   '^llov  her  to    inspect   the  books   or  to   ascertain  the    earnings 
of    said   corporption,    th^t   there  had  been  lar^  e   earnings,    and 
that   Joseph   irber  had  misappropriated  aioneys  belon^in^   to 
eaid  corporation  and  especially   that   he  had  dratm,    as   snl-ry, 
money   to  which  he  was   not    entitled.      in   said   bill   J  lanch  Dare 
prayed   >»n   ^.crr<v.r\tiv.c    to   »pcart.n.in   the   amount   received  by  the 
eaid   Erbere,    and    to  ascertain  the   amount   due  litr   on  her  two_ 
shares   of    stock,    and   that   the  i;rbere  be  required   to  pay  her 
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said  sunoimt,    and    thp.t  a   receiver  be   appointed   an*^.  proper 
provigion  riade   for  protecting,   her   interepte  ana    for  general 
relief.      To   tldB    oill   the  .i-.her  Amueement  Company,    ^adie  ErToer, 
Joseph  j'-rber,   Harry  Carpenter,    Leo   J.    bcherrer  and  Philip 
Cohn  -were  uu: '^e  defendants. 

April   -'^1,    lylo   an  answer,    purporting   to   be   the 
answer   of   ell    of   said   defendr>ntB  v;a9    filed    to    paid    bill. This 
answer  was  disclpimed  by   rcid  J-eo    J.    Ockjierrer    md  a   separate 
ansv/er   filed   by  him  June    PI,    191&. 

In   the  anever,    filed    to  paid  bill   April    J::i,i915, 
it  vae  alleged   that   tne    pixteen    stiaree   of    stock,    issued   in 
the  narre   of  13.   Dare   for   Leo    J,    Jcherrer,    had   been  purchased 
by   the   defendf-int     hilip   Cohn  nnd    th^t  he  was   tne    o^.Tier   of 
the    pame .      In   Fsid    snc'-er  wqs   also    s»et    forth  f  encrf-l    deni>=?le 
of   the    charge   ol    miEHirxnngement. 

In  his   separate   anpY/er  Leo  ,) .    fcicherrer   «.draitted 
the   p3  lefe-ations   in   the    orig.inal  bill. 

On   June    21,    391ft,    dcherrer   tiled   :•   croee   bill  and 
alter   vrji-ioue   cuiendmentp   t^c.nerrer   iiied   an    ainended   cross 
bill   in  said    cause.      In   this   amended  cross- bill   were  alie^a- 
tionp,    similar  to   t/ioee   in  the  orit  inal   bill,    f>  s   to   the    or- 
ganization,  m?JiaKeinent    of    ^nid  business   and   oi  riieconduct   on 
the  part   of   the  l:;rbers. 

In  his  anenaed    cross-ftill,    :-.cherrer    eet   lorth  i'^^^id 
indebtednce?   to    fJulsen   and    the   giving:   of    fnid    c-nsres   of 
stock  Rs   collateral    security    therefor,    the   additional   loan 
and   notes   tlierefor  and   the   »f  reement   that    said    shF?res   of 
stock   sJiould    stand   as   security   for   paid   additional   loan.   He 
also   charged   tls-it    raid   notes  hsd   been  assigned   to   tlie   persons 
above  ncmod,    including   Ziet:erihein  and   Cohn,    ?Jir'   th^t    snid 
ohaiee    of    stock   had   passed    to    and   had  been  held   by   each    of 
said  parties   as   collater^il    security   for    said  notes.      He   fur- 
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ther  charged   that  no   etepe  hfd  been    taken,    by    either   oi 
eaio   parti ee,    to    pell   said   ehares   of    gtock.    It   )ra5  further 
charged   in   naid   croes   bill    t^iat  Colin  had    collected   a  large 
amount   of  woney  as?  dividend e   on   £«iid    shares   oi    ptock   the 
auaount  of  wJich  r/np   to  Hcherrer  unknowa.      'i'he  \}Xi\yer  in   said 
croBs  bill  v;»e   for  an  accounting   in   reepect   to   the   earnings   of 
eaid   cor^orition;    that   Cohn  might  be   required   to   oeliver  up 
to  him   said    gharep   of   rtock  upon  p^yrient,    by   sRid      cherrer, 
of  any   bnl.ance   that  rnifc;ht  be   due    on  e-<id   jiotee   «iter  civing 
credit   ior   all  money  Cohn  had    received    a?   dividend!-    on    said 
shares   of    Ftock;    that  said   pharee  oi    ptock  be   decreed   to  be- 
long  to  >am  the    said    ijcherrer   that   the  isrbere  be   required  to 
pay   into    the   tre'-»aury    of    eaid   cor^>orp-tion   ^ny  money   appropria- 
ted   to   themeelvep   and   belon^'ing-   to    eaid   corporrtion;    that 
Cohn  be   decreed   to  pay   to   cross?   cornp]  "inrnt,    ^-.riy   money  he  had 
received  ae  dividend?   on  eaid   phsree    of   etock   in  exceee   of 
the  aTiount   due   an   ssid   notee   and  a  prayer  for  general  relief. 
To    tiiis  croBP   bill   ilanch  iiare,    Irber  ^''jcusement  Company, 
Sadie  ..rber,    JoBeph  jLrber,    Ihlllp  Cohn  and  j'red   Ziegenhein 
were  wade   defendants. 

Philip  Cohn,    '-rber  Atnupement  Company ,    Sa^Ue   Irber, 
Joseph  i.rber  and  Harry  C?iri)enter,    on  February   13,    1916,    filed 
a  plea  to   a  portion  of   Pfid   amended   oroa^-bill    and  en  o.nev.er 
to   the  reriainder  thereof. 

Cn  January   :'4,    li'lC   an   amende  a  plea  v/..  e    filed  by 
t^e   S3ine   defendants    to    the    ssn^e  portion   of   e-dd    amended 
crnsB  bill. 

In  said   ajjiended  plea  it  wae   alleged,    tiiat   in  a   for- 
mer  Buit   in   the  City   Court,    of   the   City   of  Vjapt   lit. Louie, 
lllinoie,    filed  kay   5,    191^1,    wherein   one  Charles  Troll  war 
complainant   snd   the   said  1  eo   J.    ocherrer  iff?^?   a  defendant,    the 
said  Lcherrer   filed  his  ans7-er   in   paid   cnuee,    in  vrhich   raid 
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answer  the    snid  Gcherrer  averred   that   cir^tetn  shores   of 
stock,    laeing   the    sar.e    pi>.teen   pharer    of    sttocJc   in  litigation 
in   tiiis  cauee,    v;ere   aeeigned  and  delivered  hy  "'.im,    in  July 

1915,  to    one    A.    J.    i.uleen,    for  n   valuable   c jnsid  cra.tion,    and 
that  he  wae   uot   then    in  poe session,    or  control,    oi'   said 
shares   ol   ptock,    and   that  prior  to   the     >nrc\ip!^e   of  said 
chares   of    stock,    by  the    said  Coiin   from  Uitifeenliein    evid  Colm 
examined   said   ani",/er  and   a;-«certaincd   said   pjipver   to  \>e   true, 
and  thereafter  purchaeed   said   trtock,    by  reoson  v.}jereof   said 
Scherrer  v<as  estopped   from  nssertiufe  rny  c3Hia,    ric;ht,    title 
or   interest   in   or  to   said   chares   of   stock. 

In   the   anevjer  liled   to    said  rjutnded.  croer    bill   ty 
Ihilip  Coim  and   others,    Jf^nuory   11;,    193 f.,   wf  f   j^   denial   of  the 
char^.e   in    swid  cross  hill   thr-t   said    7ie(?enhein   ro16   s?^ld 
notes   to  Conn  and  delivered    said   rixteen   ehares   of    etock  as 
collfiteral  security',    and    it  nns   alleged   that  iiefcieniiein  sold 
and  delivered   snid   share©   of   stock  to   Cohn   lor   a  valuable 
considerc^tion,    and  denies   that  Philip  Conn   ie  no-^a,    or  iias 
at   rmy   tiivie,    iield    said    rtoci:   ae    security   for   the  loayiaent   of 
c:iid  notes. 

i^laintiif   in   error,   1' .V«Haheniian,    Truetee,    filed  an 
instrument,   v^iiich  is  celled  an   intervening  )jetition,    April  8, 

1916,  making  hlanch  Dare,   J  rl)er  Amusfeaent  Company,    badie 
jsrber,    Joseph  i^rber,   Philip  Cohn  and  Leo   J.    :-cherrer  defen- 
dants  thereto. 

In   said  petition   it  was  aileged   the    enid  Leo  J. 
Scherrer  becaiTie   indebted  to    the   petitioner  in   the   siun  of 
116800  and   on  October  3  7,    1914  f;a\e   his  pmrirrory  note   for 
said    eujn,   payable    on   or   before   tvfo   years   alter  dnte  with 
interest  and  in    said   note    .^rovided   eaid    sixteen   phsret?   of 
stock   should   ce   colloteral    r-ecurity   for   the  payment   of   paid 
note;    that   judgment  )iad  been  taken   on   said  note,    for  the 
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amount  due   tiitireon,    and  no  part   of   raid  judftnent  had  "been 
paid. 

It  irag  further  alleged   in  epid   petition,    that 
Philip   Cohn  had  had   said   sixteen   eharec   of   ptock   issued   in 
hie    ov.n  n^rae   and   that   said   Cohn  claiiaed  excluDive   ownership 
thereof,    tut  that  the   only   interest  Cohn  hed  greir'   out   of   the 
f3Cte   set  "iorth   in   snid  amended  cross  bill,    and    said  peti- 
tioner claimed  a   lien   on   said    ehares   of   i^tock   subject   to   the 
lien   of   th«  iiolucr   of   said  .uulsen  notes. 

The  praytr   to    i-aid  petition  v/ag  t];mt   the   interests 
of  Leo    J.     :icherrer,    hlancn  i-'.^re,   Plalip  tohn  and    esid  peti- 
tioner,   respectively,    in   said   shares?   ot    Ftock,    he   determined; 
thet   ocherrer   be   aecree   to   be   the   ovner  of   erid    fheree   of 
etock;    that  Cohn  he   decreed   to  neve  no   right,    title   or   in- 
terest  therein  ey.ceot    to   have   euiiicient  n^oney   received    'cy  hia 
as  dividends   applied   to  payutunt   of   enid  liuleen   notes?,    if   the 
court   found   gaid  notei^   to    be   a   prior   lien  over   t/ie   indebted- 
nef-G   due   the   petitioner;    tliat   the   court  decree   said    shares   of 
Btock  as   collateral    pecurity   for  the    indebtedness   due   the 
petitioner;    that  a  new  certifica.te   for   said    cixteen   sharee   of 
etock  be   isiued   by    the  president  and    pecr«^tnry   oi    said  com- 
pany  to   the    eaid  Dcherrer  and   t>iat  Cohn    be   re<iuired   to   de- 
liver up    eaid   certificate  held   by  him;    and   a  prayer   for 
general  relief. 

Aiter  tnis  petition  was  filed  it  wae  ordered  that 
the  answers  of  tiie  defendants,  to  the  original  bill,  be  e;.- 
tended  to  eaid  intervenini?  rjetition,  and  the  complainant  in 
the  oriiiinal  bill  and  c  onnlainant  in  the  cross  bill  each 
filed  answers  admitting:  the  truth  of  the  allegations  of  the 
iutfcrveniufe,  petition.      E 

fieplicatione  were  filed  and  by  agreement  a  special 
master  was  appointed  to  report  hie  findings  of  fact  and  con- 
clusions  of  law  applicable   thereto. 
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i-ursuant    to   taid  reference   said    special  master  coni- 
menced  hearing    the   evidence   in   said   cauee   bee^inning  with   the 
e-vidence   oiiered  "by  Ulanch  Dnre    in    runoort    of  the   original 
"bill.    After   tsifinti   evidence   for   ?one   tinic  I^lanoh  Lnre  made  a 
cettleiiicnt   of   her  i.oAtterB   and  no   further   evidence  vee   taken 
T^ith    reference    to  ?ier    intereetB. 

Alter  herring    the   evidence    the    ersccirl  riiapter  made 
findiufej?   oi    facte   nnd  rc;;.'orted   the-n:,    V'ith   hie   conclueinns   of 
lar;,    to   the    court.      To   certain  of    ther-e    findint';o   and   to   cer- 
tain ccncluf-icns   reached  l.y  eaid  ej?.  pter,    prid  leo   J.    ScJierrer 
and  .■  ,    V.   EeberTTian,  Trustee,    filed    objerti  one . 

Said   special  rr^neter   found  as  f-'ct';-   the   follov/ing   to 
which  plnintiifE   in  error  objected  viz: 

•"That   the    conversation   tPBtified   to   by   '-ohn  and 
Veoer  actually   occurred   nnd   that   -Icherrer   t/:.erc    oaid  he  lia.d 
Bold  iiis    etoclc    to  IJul^en,    .and    tiiat  he   understood  Zie^^^enhein  hal 
it;    tuat   "oy    reason   of   the    stctenent  ropde   by  him   in   that  con- 
versation,   and  in  his  'yns-vex   in   the   City   Court,    (;oiin  had   a 
ri^ht    to    believe   and  did    believe,    that   Ziegenhein  held   the 
etock   v.'ithout   restriction,    and   that  Cohn  hecfJir.e    tne   bona  fide 
owner   ior    value   Vvithout   notice   of   the   lirait^tions    of   liiegen- 
hfcin'  L!   title  " . 

Ihe    special  master  further  made    findings   of   fnct 
as   follows    to  M'lich  £?aid   ocherrer  and  Haherraan,    Trustee 
filed   objections: 

That   from  Jojiu-ry  1,    1914   to   July  1,    1"2'14,   pi  pin- 
til  f   in  error  Leo   J.    ;.^cherrer  ov.Tied  32/^  of   the  canital    ?tock 
in   said   corporation,    and    tiint    of  n    sum   of  vl625   found  by   the 
maeter   to  have  been  v.'ron£fully  dravm   from   the  rirher  AjTiuseraenit 
Company  by  the   said   Joceph  Urber   the   eaid  icherrer  wae  en- 
titled  to  'S'Sao,      The   objection  to   thie  v?i,s  that  Scherrer   in 
fact   owned  45)-^   of   the  stock   of    eaid   corporation,    during   said 
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tijT.e,    and  ws   entitled   to   ,,;6bO  of    said  money. 

The    epeciftl  n.-oeter  reconimended  to    t-'ie    court   that 
the   following   pro-vieio.np    shov.ld  be  i^iode    in   tl^e   decree    to 
v.-hich  recomineudation   eaid  j.eo   J".    Gcherrer  r.nd  i  .    ,v ,   i.aberraan. 
Trustee,    objected   viz: 

Tl^at  a  decree   be    rendered   finding   that   snid    sixteen 
Bharee   of    rtock  v/ere   acquired   by  ihilip   Oohn  as  a  bona  tide 
purchaser  -A-ithout   notice    lor  a   Vf^lunble   C'^n;?ider:iti  on,    and 
are   now  held    and    ovvned  by   the   Baid  j-hilip   Cohn. 

Tnat  Lt'O    J.    ociicrrer    is    not   entitltd    to   an   account- 
ing afcainst   tLe   defendant?    in   tne   crops    oil],    except   for    the 
period   from  ...ay,    1914   to    ,.;ecember,    1^14. 

In  addition   to    the   objections  to    the   findings   of 
eaid    opecial  i,:.apter  the    ioljov/inf.    objection  v^  v   alpo   filed  by 
eaid   .^cherrer  and  hpberman,    Truptee. 

"oaid  i  eo  J.  3cherrer  objc-;ctp  to  the  psid  proposed 
report  of  the  eaid  special  laaeter,  in  thrt  it  f ni  1  p  to  make 
any  accounting  or  finding:  againet  the  said  Jo?eph  .  rber  T;.itii 
reepect  to  divers  unlav/ful,  unreaponaiQe  and  unnecessary  ex- 
penditures of  Money  for  personal  exoentef;  of  the  esid  Joseph 
iJrber  as    shovm  by  the  evidence". 

'■'he  plnintiff    in   terror,   Jr.    W.    li-aberman,    Vru?tee, 
filed   objection?    to   enid  report    of   the    epeeial  rnapter   in   the 
saiue    iomi  as   thoee    filed  by   the    eaid   ycherrer. 

On  a  hearing   before   the   sjjeeHvl  Uiarter  all    cf   the 
above    objections  v/ere    overruled  .  except   the    objection   that 
the   eaid   ocJierrer  w&p  the   ovTier   of   45/.,    of   the   capital   stock 
of   said  corporation  from   January   1,    1914    to   July  1,    1914,    and 
that  he  vr.e   entitled    to   $-.650   of    eaid  il625   in^te-d    of  ^520 
which  objectlrn  •"'■p    «iiptained.      fhe    mecial  niaster  nadc  a 
BUpplemental    finding   that   .'icherrer  wrs   entitled   to   Aby^   of 
•aid    sum  of  ^1625   or  !^650  and   filed   hi?   original   report,    &un- 
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plemental   report  and   the   o'bjectionB   thereto. 

On  a  hearirifci  on  the   report  and   supplemental   report 
oi    the    e-oecisl  naj^ter,    nno.  the    objections!   tiieteto,    riiich  Avere 
orderco   by    Uie  court   to    etand   as  eaceptio'ne,    the  Court   found 
said   special  raaster's  report   ol  I'inding   of  f--cts<  nnd   conclus- 
ions   oi"   lav/,    as    said   original    report  had   been  niodified    fty 
eaici    supplemexital   report,    to   be   correct   and    the  e.-une   wae   con- 
firmed,   and   a  decree    entered   ^ccordiafcly  and    judtpnent   v?ae 
rtiidered  a^aintt  heo    J.    '.cherrer  for   two    thirde    ol   the   costs 
and  jij^ainst   the  Zrti&T  .'imusement  Ca,r.p&ny   for   one    tbird  thereof. 

i'rom  this  decree  leo    .T.    Hcherrer  nnd      .   V/.   Kaber- 
rnan  have    sued   out   thiB'"ffrit   oi'   error. 

The    errors  cozr^lained   of   'aay  be   ccn^ic.ered  \inder 
tour  heads: 

i'irst.-  That  the  trial  ccjurt  erred  in  decreeing 
that  Cohn  wae  tiie  owner  of  tJie  sixteen  shares  of  stock  in 
question  and  in  failing,  to  decree  Cchn  to  account  lor  the 
money  he  received   on   Euid   Bharee   ol   ptcck. 

Second-   That  a  proper   accoiuiting  vrap   not   l^r.d    in 
thtit  ti.e    court   did  not    state    an  azriount    due    iron  /.iefeenliein 
for    ..rolits   on  the   sf^le   ol   said   eharec   of    ?tock. 

Third.-  TJie  amount  decreed  againrt  Joseph  iirber 
wae  not  correct. 

lourth.-   The   court   erred   in  deoreeir^,   heo   J.    Scher- 
rer  to  pay   t^vo    third  a   of  t>ie   costs. 

'■hen    -icnerrer  (;^.ve   the   fir  n't   notes?   to   rulsen  he 
caused  iilanoh  Dare    to    sifen  the  blank  assigncient   and  popper   of 
attorney   on   the    back   of   the   certificate    of    ctock  and  deliv- 
ered  it   to    .ulsen.      The   aseifuiiaent    -^nd  pov;er   of   attorney   on 
the    back  oi    epid    certificate    of   etock  as   the    sarae   wae    ei^^ned 
atd    delivered   to  iMUlfc»en  wae   se   iollo'*s: 
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"For  value  received,    1  hereby  sell,    assign  and   trans- 

fer  unto sixteen   shares   of   capital 

etocic  represented   oy  tVie   within  certificate,    ancJ   do  hereby 

irrevocably  conptitute   «nd   appoint to 

transfer   p-^id    ptock   on   the  bookp   of   the  rithin  nnmed  corpora- 
tion Tri t.h    lull  power   of    euhetitution   in   the  premises. 

Bated  Jnnuary  1ft,    3  91?. 

In  presence   of  3,   Lire". 


In  tellinfi  how  he   acquired   SRid   Pixteen   eiiflzet    of   Ptock  Cohn 
testiiied: 

"1    learned  that   thert.  were    sh'-^ies   of    stock   of   the 
is.rber  Aiuueeiuent  Conpany   xor   sale   in  jJecember  1914;    Lrber   told 
me   auout   the    et-^c^^.      1   n  jxt   t«0.ked    to  i'red   Ziegenhein   about 
the    sjnme    tine.      I    1(;  nrned  he   fj^.d    sixteen  siia,rfcs    of    stock.      I 
learned   from  you   [Mr.    vebb)    that   •^n  accounting,   vrae  pending,.,, 
webcr  and.  oypelf  rje.nt   to   the   City  Hall    in  ^jast    vt-Iouie  got 

the   files   in   the  Troll   v.    ;3ciierrer  case J.:r.    Veber  read 

the    anewer   to  ^.e;    vw.  frent   and   found  .i..r.    Gcherrer  in   front   of 

the   Coloran  liuilding;    I    said   kr.    ficlierrer 1   have  been 

ccntar.plating  buying   the    stocL'   of  rr.    2.ie^eru\ein   in   the  Erber 
Ajnusement  Company  and   I   notice   an  8nsv.ei'   filed   in  the  case   of 
Troll   rr:'»in^.'t  you,    and   nthevE?   that  you    pold  ^  our   stock.      He 
said:     'Yep   I    pold  Tiiy  ctock   to  i'r.    l<uleen;    But,    he    said,    1 
control   tvTo    r^hr.res';    he   ?aid,    'lie  \aiderf.tood  i-r.    Ziegenhein 

owied   tiie    etoe^x* ir.      eber  vft^B   etandiiif,    right  with 

us  during    the   conversr  tion .      i   don't   tJiink  iie   talked   to 
i:icherrer.      iie   said  he    s«old  hie.   s^tock   to   .  r,   Iiu)  sen  and   that 
Ziefc,enheln  nov?  OTfjned   it.      The    second   or   thira  day  after  that 
1   purchr-ped   the    ?t;ock.      I   ne-ver  e^ot  any  note   frora   Ziegenhein 
and  Icnov  nothing  about   them.      I   paid   for   this  certificate 
$2&0C  cmd  ^19   court  co~t£=   in   the    suit   of  Troll   v?   3cherrer. 
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Cohn   further  testified   that  when  he   got    the  cer- 
tificate he   took  it  ana  exchanged   it   for  a  new  certificate 
for   tae   smzie   azaount   ol   ehares.      he   al?o   testified  about   other 
conversations   v;ith  .-Cherrer   in  viiich   the   shares   of  stock  were 
talked  about    cut   in  none   of  theui  did  bcherrer   claim  to   own 
the    eharte  after  tliey  came    to   woJrin's  hands, 

R.    vv,   "sVeher   tuetified    in   suhptnnce   the    same  as 
Cohn   teetified   about   tiie    conversation   in   front    of  the  Coloma 
ijuildint;. 

I'n   the  oney;er  filed   l>y  h:-cherrer   in   the  City  Court 
in   the  Troll   cr;--e  he    ret   forth: 

"The   defendant   odnitp   th^^t    spid    tvo    phares  of   stock 
OTiTned  by  a.  'Dare  are    still    t^wned  by  her,   but  a/vere   that   the 
other   sixtetrn   n^hares   of   stock   -'•.hove  iientioned,    forrflerly   in 
the  nr.tne   of    said  3.    On  re,    v-Jiich  belonged,    to   t'-ie   defendant, 
were   psf?i(,ned  and  delivered   in  July,    A,    D.    1Q13,    to   one   A.J. 
Kulsen,    of   the  *-ity  of    ^t  •    j^ouis,   kissouri,    lor  a  valuable 

considerntion  paid  by   the   grid  'uls^en   to    ti.ie  defendant 

Defendant   says   that  tiie   eixteen   ^-h' res   of   stock  aeeigrned    by 
thie  defendant   to   A.    J.    jiulpen,    lor  a   valuable   consideration 
are   not  now  in   the  possession  of   this  defendant". 

'S .   ■;.'.    Zi6genl\ein  testified   to  a   certain  converea- 
XHxsm  t.ion   in  wiiich  he    said   ocherrer    toldiim  he  had  diepoeed 
of  iiie   sharee   ol    stock  in   the   Company'-   to  it^i .    i.ulsen. 

C.   K,    \;ard   testified:    "\>e  v/ere   dircussing  Miss 
Dare's   case;    ocherrer  ashed  ne  vihnt  Cohn  v/ould    take   for  his 
shares,  he    sui^tested   1    find   out  v/iiat  irie   would   take  ae  a  bonus 
above   v.hat   he   received  as  pralits   iorias   eharc^   of    stock". 

Scherrer  denier,   the    nbove   conversation  v/ith  Ziegen- 
hein  and  denied   the    conversation   stated  by   CoJm   and  V-'eber  as 
t.ie   Ea.ae   \»as  t,i\en   by   their.,      ne    said  nis   conversation  with 
\Kard  was:    "Thfit  he  v/ould  be  t>i;xd.  to  pay  i^r.    Cohn  what  he  liad 
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in,    and  a  bonus  from  hit   exjieneea  and  trouble,    If  he  -would 
surrender   the    stock  he   claimed". 

In   thie   connection   it   is  proper   to  coneider  the 
effect    of   the   action   of   Scherrer  in  rilacing   the   ehares   of 
etock  as  collateral    security  with  the  blank  pov/er  of  attorney 
and   aeeignment   on   the  back   t-hereof   eijrned. 

I  omeroy   in  ciiecussini;   this  question   in  Jii8  work  on 
Equity  Jiae   this   to    pay: 

"The   owner   of  certain  kinde   or   things   in  action, 
not   technically  negotiable,    but  which,    in   the   course   of   buf?i- 
nese    cue  tome,    }iS.ve   acquired  a    seni-negotiable   character   in 
fact,   laay   as3ifc,n   or  part  v/ith  them  for  a   special  purpose,    and 
at   the   same   time  may  clothe   tiie   assignee   or  person   to  •whom 
they  have  been  delivered  v;itii  such  apparent    indicia   of  title 
and   instrumeute   of  complete   ownerf?hip   over  them,    ajnd  power 
to- dispose   01    them,   as  to   ectop  himself   from   setting  up 
atiainst   s.   second  as?>ifc-,nee,    to  which  the    securities  have  been 
transferred  without  notice   and   for   value,    -U-ie   fnct   that   the 
litie   of   the   first  assignee   or  nolder  v/a?  not  perfect   and 
abfolute.      The   ordinary  and  most    imr^ortant  application   of 
this   rule    is   confined  to   tne    oust  <mRry  mode   of  dealing  witlx 
oertiiicetes   of  stock.      If    the   owner   of   stock  certificfstee 
aB£i£ns   them  as  collateral    security,    or  pledt,es   tUera,    or  nuts 
them   into    the  uands   of   anotner   for   any  purpose,    and   accompan- 
ies  the   delivery   by  blank   assit^nment  and  power   of   sttorney 
to   transfer  tne   game   in  ubupI    form,    signed   by  liimself,    and 
the  assignee   or  pledgee  -wrongfully  transfers   tliem  to   an   in- 
nocent  purchaser  for   value    in   the   regular  course   of  business, 
such  original   owner   is   estopped   from  asserting,    ss   against 
the   -..urchaper   in  ^ood  faithe*,    hie   own  higher   title   and 
the  want  of   actual   title   and  authority   in  hie   ov.ti  immediate 
assignee   or  bailee".      Pomeroy's  Lquity   Jurisprudence    (3rd  lid) 
Sec.    710,   Pafees   1242-1243. 
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Further  dlecueein^   this   subject   the   tsaxae  author 
eays: 

"If,    in  addition   to  iiie   e':uitable   interest  conferred 

by    aasifcnment,   he   lia:.-   slpo   obtained    tae   le^al    title, ,then 

the  doctrine  of  purchase  i  or  a  valua"ble  conEjicieration  and 
without  notice  mp.y  apply  po  as  to  protect  l.iai  a^.ainst  all 
puch   outetanding  equities 

I'omeroy'?  i.quity   Juripprudence    {3rd  Ld)    8ec.71?-, 
paee   1251. 

The   '::uprcjne  Court   of  Illinois    in  passing   on  a  ques- 
tion   involving    the   signing;    of   a  "blank  pov;er  of  attorney  on  the 
back  of  a  Heceivp.r's  Certificate   and   <ieliverine    .•?uch  certifi- 
cate   to  a   third  person   eays: 

"By   si{2,nini:f    the   transfer  pjid  pover   of  attorney  in 
blink,    from  wJio-tever  motive,    and  ri-elivering   the   certificate 
eo   endorsed   to  '^hinple  i.  Co.,    the   nppellet  clothed   theax  v-ith 
the   cu«toraary   indicia    of  abs?olutG    r>-!"nerrhip.      he  >ifld  done   all 
thfit  yjr.s  necessary  for  him  to   do;    all    that  was  possible   for 
him   to   do    to    indicate   to  nil  persons    interested   that  they   own* 
the   certificate,      '^ith  the  transfer   -^n   the  books   of   the   com^^(i<!i/H<v 
had  nothing   to  do."       LicCarty   v  Crawford  238   111.38. 

In   the    crpie   of   Ctig  Adnr.    v  Skinner  105  111.436. 
The   Supreme  (3onrt    in   conpi''3erine  a   cnse   y;'nerein   one  liheridan 
Vifit,    in  his   lifetine,    'ind   loaned   certain    ch.-  res    of  stock   to 
one  Chauncey  7.   PoA^en.      '"ritten   on   t\)e  brck   of  each  certifi- 
cate vras   a  blank   assit:^aent  miO.  poTjer   of  attorney.      After 
signing  his  npjne.  belov;  the   blank  aspignnent   pnd  power   of  at- 
torney he   delivered   them   to   one   Chauncey  T.   Lcwen.    Afterwards 
Chauncey  T.    bovren  became    surety   on   the  note   of   one   James  T. 
Bowen  and  pl;\ced   said   shares   of    stock  ao   collsteral   security 
for   the  payment   ot    said   note.      The    f.upreme  Court    in  dlecuss- 
inf,   the   effect   of  the   act    of   t}..e   ovrner   in    so   sr^ifoning    said 
shares    of    stock   s?ys: 
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"Ae  hae  T^een   seen,    the  certificatee   of  etock  were 
placed    in    the  hands   of  Loven  by   the   intestate    in    such  a  con- 
dition  they   could  readily  be   pold   or  hypothec- ted  by  him,    and 
if  JiiB   apeienee^  maae   an   improper  uee   of    them,    tJie   assignor, 
if   livifiK,    could  f,et  no   relief  a^ainot  ihnt  -which  he  deliber- 
ately  autriorized  to  be   done,    if   it  v/yuld   ailect,    injuriously 
341   imiooent   imrchaser  for  value.......      i'ne  principle   is, 

that  viicu   one   oi    two    or  raore  persons?   nauBt    suffer  lose,    upon 
him  v;hoee   conduct  'nade   it  poeeiule   ior  the   lose    to   occur 
should   the   eonsequencee  ultimately   rest",      j-quitable   eetopple 
ie  defined  fcs  lollov/r: 

"i-qui table  eetopple   it   the    effect   of    the   voluntary 
conduct   oi    tne   uarty  whereby  he    ie   absolutely  precluded  both 
9t   la\''  anri    in   equity,    from  ssstrtin^    ri^htp  wMch  might  per- 
haps   otherviiee   Lave   eyieted   either   of  property,    of  contract, 
or    :f   remedy,    p.e  si-,ain?t   another   'ereon,    v'ho   hae   in  good 
faith  relied   upon   Fuch  conduct,    and  nas  been   tiiereby  led   to 
change   Lie  position   for   tiie  worse,    and  who   on  i.is  part  acquiBes 
soiree   corresponding   ri^ht,    either   of  property,    of  contract, 
or   oi    remedy",      jrcmeroy's    c-quity  Juri:*prudence    (3rd  .Kd.| 
tJec.8.05  pa^^&    1421-1422. 

It    is  clear  that   v*hen   .^cherrer   caused   the  aesign- 
raent   and  pov.er   of   attorney   to   be    ei(j,ned   in   blank    oy  D,   Dare 
and  then   turned   the    sarrie   over   to  .^uleen   all  pereone  dealing 
■with  the   sirirea   of   stock    thereafter,    vJio   acted    in   good   faith, 
without  notice   and   for  a  vaiuaule   consideration,    v^ould  take 
the    etock  tree   from  all   clai.'ns   or  demnnde    of   every  kind,    of 
the    said   Gcherrer.      'ihe   eai^e   rule  muet  apply    to  Laberman, 
Trustee,    who  as  a   subsequent   a2f?ii;,nee   oi   ocherrer  can  have 
no  greater  rights   than   Ocherrer. 

Thus    it  app»rc   that  not    only  did   i-.cherrer,   by  caus* 
infe    the   agsigniLent  andpoTser   of   attorney,    to  be    !?i^:ned   in  texk 
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"blank  and  delivering  the   phr^res   of   etock    po    endorsed   to  liul- 
sen,    eptop   iiimeelf  froEi  claiming    said    ehares   ol    stock  against 
an   ii.nocent  purchr/.ser  ior  value,    vithout   riotice,    but  nis  con- 
duct  thereafter   Kcidg    £-trfcn{,th    to    the   pOBitioii    that  he  must 
not   be  permitted  to  deny   that  he    intended   to  lead  all  persons 
to    celieve    tj..  t  he  hnd    Fold    the   stock    in  question.      Under 
the    rule  e   above   announced  he  raust   be  held   to  >  ave   estopped 
himeelf  fron  arnert  in^:,   ^ny    title   as   againrt   Cohn  vho   appears 
to  have    been  r.n   innocent  purchriser   for   value. 

Frraa'  wli^.t  has   been   r-aid    it   follo'^.'s    ti)at   t}ie  court 
did   not    err   in   decreeing;   Cohn   to   be    the   owner  of   tjie   ehnree 
of    etock    in   quet-tion  r-Jid,    likcvfise,    the   covrt  did   not   err 
In  not   requiring  Cohn  to  r.ccount   for  the  profits   of    the   share* 
of   etock  after   he    becnme   then7ner   thereof. 

Coun«'el    for  plaintiffs   in  error  nr^ve ,    that   the 
only  defense   set  up   by  Cohn,    to   tlit    claim   of   Oclierrer   in  his 
cross   bill,    ir   tlir  t   the    phpres   of   stock  l^aa  "been    ?old   as   col- 
lateral   security  prior   to   tiie   time   he   purchased   thea. 

Inasmuch  as  there  leas  no  proof  thr.t  the  shares  had 
been  bo  rold,  it  is  nr^iued  thet  the  court  erred  in  decreeing 
him  to   be   the   o^mev, 

Counrel    for  'Inintiffs   in  error   cite  r-jany   authori- 
tiep   as   to    the   proper  nethod    cf   disposing,   of   ('ollateral   sec- 
urity to   satirfy   the   deht   it   ir  ^,iven    to   secure.      As  ocherrer 
is   estopptid    from  denying   the   title    of  Cohn   it   ir   not  necessary 
%o   discuss   tho!;e   f utliorities. 

Cohn  r/Hs   in  possesFion   of   tht;    sh;'resof   stock  under 
claim   of   o'wne.rphip.      Ccherrer  filed  a  cross   bill    claiming  he 
was   the   owner   subjt^ct   only    to    tl^e    lien   thereon   for  whatever 
"bpisrinp  'Ti^ht  "be  '^.ue   on   the   ^''ulsen  notes,      "^o   this  cross  bill 
Cohn  1  iled   3  plea   stating,   that  after  certa  ir    inve   tigation  he 
bad  purchased   t)\e    stock.      In   said  plea  was   f.^.t   forth  the    steps 
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leading  up    to   the  nurchnse   and  thfit   said    T'cherrer   should  be 
estopped   from  denyJUtig   hie  title. 

It   is   claimed   that   because   the   court   found    that 
Ziefeieiiiiein  v/ae   not  an  innocent  purchaser  he    snould  have  heen 
required   to  account   for   the  moneys  )ie   received  iron  the    sale 
of   said   Ehare2   oi    stock.      It   ie    true   tliat   under  proper 
pltadint^e   Euch  accounting  v.ould   oe   required.      />eigenhein  was 
a  deiendant   to    the   croe?  bixl.      ihere   is   a  prayer   lor  ^.eneral 
relief.      Tiiig  would   he   eulficient   to   rs.rrs.nt   the   court   in 
grrjitiiit;   any   relief  warrantfed   hy   the  aliefcationp   of   the  bill 
and  the  proofe    in   the  chec. 

in  talker  v.    Converse   148   111.  622-      ''he   oupreme 
Court  held;    "Ae    the  bill    contains   a  generpl    prayer  lor   relief, 
it  ifiuet  be   rcfefxrded,    um' er  tixe    rule  now  well    recognized   in 
this   State,    as   eul'iicient   to    su report   any  decree  warranted  by 
the   facts  /r.llet.ed    in   the   bill". 

'Hiis  rule  1i?d  been  frequently  announced  by  the 
Supreme  Court.  /uaont.  tne  c<  ees  so  lioldin^-,  nre  Kankin  v. 
l^ankin   216  111.141  pnd   Shields   v.     .u»?h,    isy   111.544. 

In    the   caye   ]aet  mentioned   etter  quoting   the  hold- 
ing oiade    in  the  esse   oi    .lalicer   v.   converse,    eujjra,    the   su- 
preme Court   eay:    "'i^ie    rule    is  Vvhere   a   bill    contains  a  pray- 
er   lor  o^neral   relief   the   coiriplpinant  r;..ay , , 

un -er   tiie   t,ener:l   prayer,    be   granted   such  relief  as  he  may 
be    found    entitled   to    >^ave   uiider   the   allegations   of   fact  made 
in    the  bill,    and   the  proof    in   support   tiitreof". 

The   qualification   that   tjie   coroplainant   may  be 
granted   such  relief,    "as  he  aay  be   found   entitled  to   hpve, 
under   the   allegations   oi    fact   loade    in    the  bill",    is  a  limita- 
tion  of   controiling    liriportsnce. 

The    cross  bill    contained   rm  pllGgation  that   the  de- 
fendant Ziefc,eniiein  i^ad    sold    the   shares   of   ptock  nor  that  he 
had   received  any  dividends   or  profits  from  e^id   shares   of 

-17- 


c 


^mW    bniict   truoo  »iii  •swieoti   i^ilt  b^mif^lo  ei  if  X 
iie«cf  9}fMii  bluotiB   »ti  xoBOiiozucr  ta^oonnt  pn  tor.  otm  tiloiUt9.^XZ 
^dS  moil  bmvi»i>e's   aJ  wyitiioai  9iit    i&i    jmrooos  oi   1><»t2u'j<«« 

T9f[oiq    rfi^T'j^  .iuo^ra    tc   e*'x«xl«   Lias    lo 

.»•>=»  iii    3io .  .  .)«« 

9jf(i    \ti  i3i>o;iuo:Trr«  Yi^«5»tfp»'xi   nssrf  esd  sXi/i   atcfT 

.NHj.ixx   «6i    ,-f«u      .y   gJbldiii'-;   Jbn*  1*1,1X1  5 It?   nijiiu;.: 

.     -  '     ..        .  ' .  -   '^c    X^iiu^ni) 

,-aiifflir   y  ibf..    i-  >'Ct»affIXr    ^     '     -»,  :iu 

.  ,  :  .      ...     .-     ^..IfLvtir.  ^  '* 

-9b  I'.i:  .  .    i)9aJLfid'fioo    fij  .    t  ^^^^  .-,    -nr 


stock.      There  ie   no   charge    that  Zie^erihein  had    received   any 

money   from  any   eource   vAxatever  that  belone.ed   to   i^cherrer. 

In   tiie  crpe    ot  iuller  v.   l^avis  a.  -^on,    184  1 11.505, 
the    uiupreiA&  Court   st^-.ted   the  converse   oi'   the   aLove  proposi- 
tion ae   iollo\.s; 

'^ifinifeytly   the  decree   oi'   the    circuit  court  cannot 
■be   &uj?taiaed.      It   le  clenrly  Leyond   the    gcope   ol    the   bill, 
and    the  preyer   Tor   raiici.      iicithor   ic   it    !:U]:T;orted  "by   the 
evidence-    The   only   --it tern- t   to  Juetify   the    i'indiJiii   snd  decree 
18  undei    t}ie  t-^neral   preyer.      lut  e   ^^ener'-'l  prayer  for   re- 
lief v/ill    Only  auf;te.in  a   decree  Y'}ien    the   factE   alleged  jus- 
tify   Buch   decree-    A  decree   crn    never   reet  upon   the  prayer 
e.lone,   whether  it   he  for   ppecific   or   £cenerc<l   rf>lief.    There 
ere   no   euflicient  alltiiatione   in   tr^ie  hil]    lor  an  accounting", 

iron   tiiesfc   aii tr  critie  f-   it    is  plain  thrit ,  .where   a 
hill  contains  r.  prayer  for  i^enerfll   relief  and  an  allegation 
of  i^ctt;  v/urranting;   the  fersntin^j   of  rtlief   tlie   complainant 
May,    unaer   the  prr.yer  for  general  relief,    iisve    puch  relief 
a.-^   tiie  frctp   a31e4.ed  and  proved  varrantp. 

/another  reason  v/hy  the    decree    so   far  as  an  account- 
ing ly   iieficnhein   ie   concerned    t-houJd   not   be    disiturhed,    is 
thot   tiifc   oujections   filed   oy    the  plcintiffj-   in  error  did    not 
raiFG   aiiy  oiucFtion  aioul   tiie   failure   of   the    t?pecial  maeter 
to    ptate   an   account   hetv;een  him   and    the     l^int iffe    in  error. 

Ae    to    tiie   accouiitin^,   po  far  ss   the  i  rher  Amuseaent 
Company   i?   concerned   the    Lrck-keeper  gave   d?-t£   showing 
ilcbcrrer  i-^c    recti ved  all    the  prrfit?   of    tie   eixteen    sl'ir.res 
of   stock   up    oo   ti-ic   time    raid    etock  parsed    to  ^ohn. 

Joseph  x,rher&  account  fivf  all  pres?ented   to   the 
special  niaster  and  hie   finding e  coiifiiraed  by   tlie  court,    ^n 
exaiiiimxtion   of   the  record  does  r.ot   fuov/   euch  Mrore   in   paid 
accounting   as  r.-oulc   -.varrant    zhe   ooi;rt    in    eecting  apide    tV.e 
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decree   of  the  circuit   court. 

The  laet   olDJection  virged   to    the   decree    ig   that   the 
court   erred   in   decreeing:   Bcherrer   tn  pay   two    thirds   of   the 
coeto.      '^he   rule   tlint   the  cyioncellcr  i  n e   the  right   to  apy^or- 
•feion   co8t:-   is   t-o  T'ell   recognized   thnt   it   is  r;ot   neccseary   to 
cite  auti-orities    in    su;  port   thereof,      li    the   C}:ance]lor   ehouH 
atuee  his   diecretion   in   the    apportionrr^ent   of   costs  a  court   of 
review  would   correct   tnc    error  hut   from  tiie   facts   in  this 
cn.ee   it   apr  earp    that    the   Chancellor    ..flde   nn  eaxiitable  divisioi 
of   the    cos-ts  Y,hen  he   r:irected    Ocherrer  to  pay   two   thirds 
thereof.      A  very  large  portion  of  the    coste  v/ere    incurred  in 
the   attr.ck   of   3cherrer   on  (.'ohn   fs   to    the    eliaref?   of    etock 
held  hy  Colin  find   thip    j^eue  n-'P  decided  at^ainErt   rjcherrer. 

Findinf,  no  revercihlo   error   in   the   record  the   decree 
of   the   Circi-it  Court   ir   of  firmed. 

Not   to  he   re^^orted    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu^arvd  and  affixed  the  seal  of] saidJJoui  t 

at  Mt.  Vernon,  this ^ /^.  A.^^. ^. day  of. 

A.D.191..  

Clerk~dfthe  Appellate  Court 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  Che  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


I 


Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs.  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


Hon.  J.  C.  Eagleton,  Justice, 
i  Appointed  April  4th  1919 ) 
GRANT  HOLCOMB,  Sheriff 


And  afterwards,  to- wit;  On  the  sixth  day  of  June,  A.  D.    1919,  there   was  filed  in   the 
office  of  the  Clerk  of  said  Court.  atMt.  Vernon,  Illinois,  an  OPINION  in  the  words  nrjd  figures  following : 


TM  JPepple.  .Of  JUae..Mate....Q 
Defeodant...  in.  Error 


No 31 


MARCH  TERM,  1919. 


'^..■r^'**' 


Joe  Kuca, 


Plaintiff  in  Error 


1  I. A.  658 


ERROR  TO 


County COURT 


rranklin COUNTY 


TRIAL  JUDGE 


HON mOMS  .J....MlffiR 


Term  Ko.   31.  Miirch  Term,    A.   D.   1919.  Agenda  Ko,12 

The  People   of   the   State    of  ) 

Illinoie,  ) 

Defendant   in  iirror        ) 

V©  )     Error  to  the  County  Court 

)      of  Frnnklin  County, ] llinoie. 
Joe  Kuca,  ) 

Plaintiff   in   '  rror.      ) 

Krror  to    tiie   County  Court   of  i'rajilclin  county:    the 
Hon.   Thome s  J.   Myers,    Judge,   presiding,      heard   in   tnie  court 
«t   the  J«ix«xxjt  Term  1919.      Aflimed.     Opinion   filed   ,,..,1919. 

Aagleton,    J. 

Plaint  iff   in  error  wap  lonnd  guilty   i>y   p   Jury  in 
tiie  County  Court   of  irankl in' County  under  on  indie t»ent  charg- 
ing him  vsfith   selling   intoxicftting   liquor   in  anti-ealoon 
territory.      There  were   six  counts   in  the   indictment   and  he 
was  found  guilty   under  e>.;ch   count,      /iftffr  motion   lor  nev 
trial   had   been  overruled   the  court   rendered  Judgment   on  the 
verdict   that  plaintiff   in  error  he  fined    fifty   doll-re  and 
imprisoned   in   the   County  jail    of  Trenklin  County   ten  days 
xmder  each  count.      The  terme  of   imprieonmtnt  were    to  be 
consecutive  and  after  the  first   e??ch   to    imr-iediptely  follow 
the  precedinf^.      Judgment    was  alpo   rendered   againpt  plaintiff 
in   error  for  costs  and   it  was  ordered   that   after  the  neriods 
of  c QBuiii tfljien t   in  the   county  jail   if   the   fine  and   costs  were  not 
paid,    plaintilf   in  error   should   work  said  fine   and  costs   on 
the  public    streets   of   the  City   of  henton. 

Complaint  is  niade  of  the  rulings  of  the  court  in 
limiting  cross  examination  of  one  i<ddie  Abrams  called  as  a 
witness  for  the  prosecution. 

Abrams  testified  tiint   on   the   4th   dny   of  hay  1918  he 
purchased  five  oases  of  beer  and  two  quarts  of  whisky  of   the 


1- 


ti.»S  «te9iA 


,9191 


,2rt«T  AartH.i 


:  mrft 


( 

ar 

'1  lli5ni*»I«t 


,JI9UX  vol 


9t?^:  .baartill"       .eXGl   taiaT   jp::  ic  ;  -  ..  ^     *« 

-3.1^.^1  -tnejtii- — ..^  ..      . ..J  nuoU*niI](£Ui'X'i  lo  iiuo'J  \irnj 

aooLB9'lStva  ai  loupll   yil^aoixoixii   ^lXX»e   d^Xw  isx..    ^ .:. 

•r(  boA  ifl»iBi9lbui  odl  at  sim/oo  xte  •7*w  •isiiT     .X'>o^ivt»i 

V9n  tol  floitoiB  tt)^lrV      .tauao  ifojso  -xstKu/  x'^^"A  ixxiiol  aav 

•d^  Ao  insntaAut  bantsbnoi  ttuao  <aiii  b9lsntoTO  n»ed   bAd   Isttrf 

bnm  9t(%lLot>  \,S^l't   berrJtl  3d  roirm  at   WUtdeiq  i«rfl  ft>JLl>fir 

mXMb  a»i   xiauoj  atHnanLt  lo   £tml  \inuo^  «xii   nt   bvnoaiiqml 

*d  o*    "  i nimaoti lt<ir ^    ^-    — ~    *       '  ;tn«oo  A9H9  isbnw 

voXIol   ^j.  Jv*  r  tu*mni    oi    tiv  '    n   •Ti^iio*ino3 

lliini«i<x  i«nX«9«  baiabaai   (<-^>  ss.^   ji  uti;  -'u>.      .i/iibtsoaQ  oHJ 

-ftol^'J.?   ©rf*    'X»J1«   iJlrii    b9t»bT0    — -    *'     *-"»   9t9eo   lol    xott^    nt 

.1  ^K»w  «^«oo   bne  anXl  •;!#  li  lix:^   ^.jiuoj   ;;>fL^  oJt  i enaii ttaoD o    io 

ae   iiiitoo  bfut  anil   btuB  tfXQV  bXuoite   lorti*  aX   XtDntmLq^    %tlMq^ 

.nola»«lo  xli  '    "-      ♦>•!*•    8lXd;  " 

ni    jt;io3    i  ifiiXut    -     "    ""  .    jniwXtjcBoD 

«   •«    b»XXiio    tf-,         olbb..    i  '.    no  (.r;  nfflAXO   ••ClO    ^uxuxi. 

iioliuotaoic;  t   t«»ni i«r 

ori  8X91   ifcrt  ^   lo   \s^   itt^   an?    n-^    j>taJ    b9titi99i  amfiTOA 
•fl^   lo   t3(*^'^  lo   e^iju«p  ow^  bcw  t»9ff  lo   •••«o  avll   bQ^nnoijci 

-I- 


plaintiff   in  error.      On  cross  examinption  he   #iie  asked:    "What 
did  you  want  with   that  nmount    of  beor  and   wViisky."      To   this 
question   the  court   tm  stained   objection.      Tliis   question  was 
reasonably   within  the  proper   limite   ol    cross  examination  and 
should  have  been   allowed,   hut   its  refuenl   does?  not  constitute 
reversible   error. 

It   is  next  urged   that    the   court   f rred    in  admitting 
a  certificate  of   the    internal   revenue  collector   showing  the 
payment  hy   J.    £.   Kuca  of    tije    epecial    tax   ?5   ^   retail   liquor 
dealer  from  July  1,    1917   to   June   3r,,    I91ft . 

On  the  trial  it  r?as  objected  that  the  certificate 
was  secondary  evidence  rir^  no  notice  >icd  been  served  on  the 
plaintiff   in  ^rror  to  produce   the   original  . 

i>eetlon  17   of   the    "local   Option"  T.-it';  T)rovides: 

"The    i$?eunnne    nf  an   internal    revenue    special   tax 
stamp  or   receipt  by    the    tnited   ''"tates   to  pny  person  as  a  whole 
sale   or   retail  dealer   in  liquor ??   or   in  malt   liquorn  at   any 
place  within  territory  i^^iich  at    the  time    of   the    issuance 
thereof   in  anti    saloon  territory  ,    shall  be   rrima   faci-    evi- 
derice   of  tWe   sale    of    Intoxicating   liquors  by   puch   uerson  at 
such  place   etc ". 

It    iJ?  not    disputed   that   the  pl-fCe  vjtiere    the  plain~ 
tiff   in  error   is  oliprged  v/ith  Belling  jntoxicati  ig   liquors 
was   at   the    time  of   ruch  allef,ed   spIpp   in   snti-raloon   territory. 

I'his   question  has   been  peeped   on  by  the  Appellate 
Court  for  the  Second   District   in  the   or 3e   of  ieorle   vs.    3 eck, 
203  Ill.App.504,    in  v.hich   caee   it  was  held   tJiat    "A  certified 
copy   of   a   record   ol    the   internal   revenue   collector' p   office 
for  the  district  within  wliich   intoxicatinf,  liquor^  were 
charged  to  have  been   sold,    snowine   the   ipf?unnce   rf  a  special 
stamp   or  license   to   carry  on  the  businee?  of  retail  liquor 
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dealer  at  a  certain  place   for   a  certain  period,    held  to   be 
competent   evidence  witlfiout  proof  tliat   it  was  posted   in    >?uch 
place" . 

The   court  did   rot   err   in  adaiittirif,   the   certificste 
in  evidence. 

It  is  aleo  urtjed   th^t  the  verdict  ie  not   supported 
Vy   tj'i.-^t   degree   of  evidence  required    in   o  c   imin??l   cage. 

Hanaah  Kaitland  Tvae   called  ac-   a  vatneBB   for  the 
prosecution  mni   teetificd   tiint    she  had  purchnped   -whieky   by 
the   quart   frow   the  rilaintiff   in   ^rror  as  .'r)?«ny   ??   ten    tiraep 
within  eighteen  wonthj?  prior   to  >ay   2S   1918. 

On  cross  exairdnation   tliie  i^itnees  vms   aeked   if  9he 
had  had  trouble   vith  iiuca.      She    stated   she  had    trouble  vith 
Kuca's  woman   and  that   iuca  had  her  arrested   it    -ne   time.    t3he 
denied   bein^  mad  at  ;uca. 

It   io  flr{.^ued  that  beoaiipe   of   the  trouble  between 
this  witness  and  the   i>laintiff   in   error   th-'-^t  tVicre    ie  no 
proof   of    ealee   of  liquor.      It  was  proper   to  t!.ake   inquiry  as 
to   the    feeling    tl>e   witness  had   toward  the  plaintiff   in  error 
but   it   cannot   be   eo-ici    to  ^,0    to    the   extent   of   irnpeaching,  her. 
It  ndght   tend   to  dipcredit  r.er  teetimony   tut  r.nt  entirely  de- 
stroy  it. 

There   is   nothing    in   the    record   tt\at   tend;'   to   over- 
come  the   testimony   of   t)  ia  witnt-se   nnd    standing  n»   it  doee   it 
would  warrant   the  verdirt   and   judynent   of   the   court. 

yindiiifi   no  reveiaiblt,   error   in  the  record  the 
Judgnent   of   the  County  Court   of  Franklin  County   is  affizmed. 

Affizmed. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mp  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  rasr  hand  and  affixed  the  seaf  pfsaid  Court 

at  ML  Vernpn,  this .^ Jq.M^.0l\ .^_^ day  of 

A.D.191  /... 

Clerk  of  Che  Appellate  Court 

( 


i 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  March  in  Che  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen  the  same 
being  the  25th  dag  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  nineteen. 


Present: 

Hon.  Harrg  Higbee,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice^--— 
CHARLES  C.  JOHNSON,  Clerk.  ' 


Hon.  J.  C.  Eagleton,  Justice. 
{Appointed  April  4th  1919) 
GR^NT  HOLCOMB,  Sheriff 


And  afterwards,  to-wit;  On  the  Sixth  dag  of  June,  A.  D.    1919,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  ^linois,  an  OPINION  in  the  words  and  figures  following: 


I'aye^.^.® COUNTY 


TRIAL  JUDGE 


HON 1?....?.?...?I^?.9HT 


Tevax  Ko,    52.  In  the   Appellate  Court,  Agenda  Ko.S3. 

yourth  Die tr let. 
llarch  Term,    A.   B.   191S. 


Kary     ,   Jones, 


i 


Appellant,        ) 

) 
V8.  )     Appeal  trom  the  Circuit  Court 


tlyde      .   i.ooker. 
Appellee* 


i 


of  layette  County 


^^^r  Curiam 

This  caoe  was  previcuely  before  thi^  court  at  the 
kardi   Texm,    1918,  and  an   opinion  wae  filed  therein,   alfirm- 
ing  the  jud^^ent  of  the  court  below,   on  lioveniber  1,    1918, 
which  waa  prepared  by  the  late  Juetice  J.   C.   LcRride,    Subee- 
quently  a  rehearing  wae  granted,    snd  the  case  has  again 
come  before  the  court  at  the  present  time  and  >iss  been  re- 
argued by   ooun«?el. 

Upon  full  consideration  of   the  cauipe  by  tlie    oourt, 
we  have  a^ain  arrived  at  the  conclusion  that  the  judgment  of 
the  court  below  ehoiild  be  affirmed,   and  ae  embodying  our 
reasone  for  that  decision  UiC  court  ae  now  constituted  has 
adopted   the  opinion  i-itretofore  filed  in  tVie  case,   which  is 
as  follows: 

•»lxe  appellant  instituted  this  ouit   to  recover  frcaa 
appellee  $350,00  that   she  had  paid   to  him  under  the  follow- 
ing circumetancee;    on  July  II,   191?,    the  appellee  was  an 
agent  of   tiie  Central  Insurance  Company  of  Illinois,   and   in- 
duced Ired  waiter  Jonee  a   son  of  appellant  to  t«ke   out  a 
policy  of  inpu ranee  upon  his  life,    in  which  policy  the  ap- 
pellant was  made   the  beaief iciary.      The  policy  wae   ippued  on 
the  18th  day  of   July  191S.      Two    annual  preciiiirrje  were  paid 
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upon  this  policy;    the   laet  one   beinfe   in  July  1915.      Th« 
policy  vhen  ienucd  was    triken   by   the   deoeaeed   and  placed   in 
a  trunk.     On  Auj^uet  22,    1916,    said  Fred  ¥<falter  Jones  was 
Hcoideiitally  killed.      It  appear?  that   the  appellant  was  aware 
of   the  fact   that    the  premiimi  due   in  July  1916  had   not   been 
paid  and  she   supposed  that   the  policy  wrs  lapsed  and  made 
no  effort  whatever  to  collect  it.      On  July  4th,    1917, 
another   eon  of  appellant   spoJce   to  the  appellee  alout   this 
policy  and  aolced  him  if  it  was  any  good.      The  appellee  ad<. 
vised  him   that  he  did  not   know,    that  he   could  not   tell   with- 
out  lookin^^   at   the  policy   and   for  him   to   bring    it  up  and  he 
woulrJ  examiJAe    it   and  tkifxt  he   would    see  Hawthorne,    the  a^ent, 
at  Honsey  and  ascertain   if  anything;   could  be  done.      Appellee 
says  ii9  was  unable   to  ascertain  anything  ircira  Mr.   Hawthorne 
and  that   on  the  15th  or  14th   of   July  he,    in  company  with  his 
brothers  ¥red  and  Robert,    went  to  the  home   of  appellant  to 
examine   the  policy   to    eee   if   tiiere  were  any  receipts  connec- 
ted with  it.     A  lot   of  papers  were   brought   to   appellee  and 
he  searched  for  receipts  but  found  none.      At   thft   time  appel- 
lant asked  what  he  thout^ht  about   the  policy  and  he   told  her 
he  did  not  think  that    slie  could  get  anything;  unless  they 
found   the   receipts  but  tlxey  were  unable   to  find  nny.      At 
that   tiite  he  said  if   the  ppyments  hrd  been  kept  nv  he  could 
get  it  but  would  see  whnt  he  could  do  with  it,    and  apnellant 
says  that  she   then  promised  his  that   she  would  £iTe  him  one- 
half  that  he  ecu Id  nake   out  of   it.      This  all   occurred  about 
one  year  after  the   9cn*9  death.      The  appellee  took  the  policy 
and  as  he   says  attended  a  meeting  of   some   of    the  head   offi- 
cers  of  the    Insurance  Company  at  Kamsey   and  presented   the 
matter   to   theni^but   they  were  unable   to   tell   him  whether 
there   could  be  anythin^i   obtained   on  the  policy   or  not  but 
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upon  inveetigation  by  eorruj   of  tlie  offiovrs  when  they  re- 
turned home    they   found    th^t    tiio   annual  payment p  hnd  been  nade. 
The  policy  provided  that  where  two    annual  payments  had  been 
made   that  that   vould   ejttend    the  policy  lor  one  year  and 
three  monUis  after  the  1b  &t    layroent  anA  as  the   eon  vraa  killed 
within  the    one  year  and   tiiree  nonths  the  policy  y)»b  valid. 
Thereupon  the  Company   e«nit   to  their  agent  l-r,  Hat/thorne,    at 
Kameey,   blanks  for  the  making  of  the  proof  of  the  death  of 
tJie  deceased .      Appellee   claimed  that   he  made   three   tripe  to 
hilleboro  in  the  making  of  proofs  which  were   satiE>factory , 
and  that  after  t>ie  making  of  such  proofe  the  appellee  vent 
to   the  law  film   of  /J-bert  &.  Albert  of  Vandalia,    111,,    and 
had  a  contract  prepared^  reciting  their  agreement  r?  to  the 
payment   of   the    one-half  to  him  of  whatever  he  rs.ny  ^irocure, 
and  re.sffirmed  the  contract  and  about   August  3  3,    1917  went 
with  said  contract  to  the  horce   of  appellant   ^nd   requested 
her  to   eifcti  it   and  ehe  and   the  appellee  thereupon   ei^t.ned   the 
a4i,reeinent  by  fd:iich   ehe   it^reed  to  pay  the  appellee  one-half 
of  the  SEROunt    recovered.     *^ithln  a  day  or  two  after  thle 
•greenent  was  eifc:ned   the  u^tnt  of   the   inuu ranee  Company  came 
out   to   the  home   of  appellant  and  paid  her  one   thousand  dol- 
lars provided  for  in  the  policy.     The  appellee  had  not  been 
representing  tiie  Insurance  Company  eince  Ji^nuary  1,    1917,    ptnd 
was  not   representing-   it   at    t>ie   time   that  he  made   the   contract 
with  the   appellant.      The   appellee  had  been  sd vised  of  the 
payment  by  the  Xneurance  Company  to  the  appellant  of  the  one 
thousand  dollars  aind  on  the   same  day  th^t  he  Jripd  henrd   of  the 
payment  he  went  down   to  the  home    of  appellant   but  did  not 
find  her  at  yiome;    she  was   t>ien  over  at  a  neighbors  named 
Douglas  Wright,  making  arrangements  to  #o  to  tovm  to  caph 
the  check.      The  appellee   oll'ered   to  take  her  but   Bhe  de- 
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clined  to  fcO  with  hijn,««ylng  she  would  feo  with  iix,    wright. 
The  appellee  then  asked  her  for  hie  one-half   of   the  money, 
or   live  hundred  dollar*,      lilie   eaye   she   told  hiai   ?«he  did  not 
think   it  was  right  to  pay  him  that  ouch  and   tiwt  ne   ou^ht  to 
come   down   some,      lie   first   offered   to  allow  her   one  hundred 
dollars  off  and  she  wanted  him  to  allow  ?nore.      He   finally 
proposed  to  take  three  hundred  fi.fty  dollars  in  ^'ettlemont  of 
the   claim   and   she  at^reed   to  give   it   to  him  and   they  v/ere   to 
meet   at   Vandalia  that   cvenin^c.  when   she   ceehed   the  check  and 
she  would  pay  it   to  him.      They  met  at  Vandslin,    ?he   cashed 
the  check  and  paid   the  laoney.      It   Ip   insisted  ly  counsel 
for  appellant  thst  a  fiduciary  relp.tion  existed  between 
appellant  and  appellee  at   the  tirae    of  makinf   this?  contract 
and  th.-jt  he  was  the  agent  of  the  Company  and   o^^ed  her  the 
duty   of   explaining   fully  all  he   knew  about    the   value   of 
this  policy.      It  appears  from  the  record   that  he  wae  not  the 
afeent  of  the  Company  at  thie   time  but  had  severed  ixis  con- 
nection some  time  before,  and   so  far  as  the  record   dipcloses 
he  did  not  know  at   the   time   she  offered   to  give  him  one- 
half  of   what  he  could  get   out  of  it   that   the  policy   hnd   any 
value,    as  it  wae  not   then   known   thnt   the    tTTO    annual   premiums 
had  been  paid.      This  appears  to  have  been  afterwards  discov- 
ered upon   request   of   the  appellee  by   the  officers   of  the 
company.      So  far  as  i^e  etm   see  the   conditions  were  not    such 
as  to  create  a  fiduciary  relation  or  that  he  "t   that   time 
made  any  false   statements  to  her.     Even  if  it   should  be 
conceded  that  he  did  not   dieclope   to  her  all    that  he  knew 
concerning   the  policy  fit  the   time   they  made   their  first 
afreement,    we  do   not  believe   that   euch  failure  under  the   cir- 
ciimstances  above   set   forth  would  authorize  her   to  lecover 
the  money  back  th/it  she  paid  to  him  later  on.      L>he  claims 
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that  he   told  her   thnt  ue  mif:ht  hnve   to  pay  pome  money    out 
to  obtain  payment,    and   t}iip   is   the  ?nlsrepreiientntion  relied 
upon  by  appellant   to  avoid   this  contract.    Appellee  nduiiti?   that 
he   told  iier  tiiat  he  might  hp.ve    to  pay   oome  money   out,    iie 
did  r.ot  know,   hut   in  the  conTersation  h?»3  at   the   time   of 
the   v?ettlement  idaerein  i(he  agreed  to  pay  him  the  Si35",0C,   he 
then   told  inor  that  he  did  not   tmve    to  mak«  any  back  payment*. 
Her  witness,   Douglass  Wright,    testified  that   in   t>iC   conversa- 
tion  there  at  his  home   the  appellee  said  to  her  that  he 
thought  he  would  have   to  jaake   some   back  paynsente  but   that  he 
did   not.      her  eon,    Millie  Jones,    testified   to   the   ppme   con- 
versation and  said  that  appellee  stated  he  thougjrit  iie  would 
have   to  pay  out   some  money  but   thpt  he  did  not  htive  to.      So 
that  at  tyie  tii'ie   that  appellee  and  appellant   agreed  upon  a 
settlement  of  the  matters  in  dispute  for  $350.00  ehe  wae 
advised   of    the   fact  tliat  he  did  not  make  finy  payment!?   of 
money   to  obtain   the   amount  due  upon  the  policy.      It  vm?  the 
diligence   of   the  appellee  that   secured  the  money  upon  this 
policy.      It   is  true  he  did   not    incur  much  expense   and    th?it  he 
also  mnde   three   trips  to  Killsboro   for  the  purpose   of  making 
proof  but  all   of  tlriese  matters  -were   before   those  pr^rtiee  nt 
the   time    they    finally   settled  and  adjusted    their   differences, 
and   she  agreed  to  pay  him  $350,00  in  settlement   of  hie  claim, 
he  agreed   to   accept  it  and   she  at   that   time  knew  the  circum- 
stances.     Cihe  advised  with  her  neighbor  ^t'right  about  it   -^nd 
he   examined  their  contract  nnd  gave  her  his   opinion  about   it 
and   so   far  as  tve  can  see,    to  say  the  least  of   it,    there  was 
no  effort  of  any  kind   to  conceal    the  facts,  and  there   is  no 
claim  ol    any  in  tlie  making   of  the   settlement  and  in  the  payment 
of   the  4^350.00,   and  v/e   think  that   this   is  conclusive  upon 
her  and    that   siie  will   have   to    abide  by  her  settlement;    this 
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doctrine   is  well    euetained  toy  the   case   of  Dyrenforth  v«. 
Palmer  Tire  Co.,    24C   ill,,M;    iianeon  vs.   Unvin,    280  I11.,S64. 

"The  criticiara  made  upon   Instruction  Ko,    5  ie  not 
veil   taken  as  •*«  think  counsel    in  iiit  criticisn  mieconstrues 
the   instruction.      That    instruction  had   reference   to   the   fir^t 
contr'ct   for  the  payment   of    one-half  aji<3   to  the   second   con- 
tract T^iicrein,  it  was   agreed  to  nocept  |350.r%    nnd   did  not 
refer   to    the  written  cons  tract   ae  a  second   contr  ct,    as   stated 
"by   counsel.      The   other   criticisms  upon    the   instructions   are 
determined   oy  the  iorcfcoixifes    opinion  and    it    is  not   necessary 
to   coKuiient   further  upon    theis, 

"Tlie  jury  heard  the   evidence   in  the  OFse  and  were 
instructed  by   the   court   on  behalf  of   the  appellant   that   if 
appellant  was   induced  by   the    fraud  of  appellee   to   ray  hira 
the  *3&0.CK}   thet  then    ouch  fraud  would   \itiate   the   contract 
but   the  jury    in   its   finding  a.uet   hnve  deterrainnd    that   there 
was   no   fr«ud   in  the   obtaining  of   this*  money   or   they   v^ould 
have   rendered   a  verdict   in  favor  of   tl-ie  plaintiff  but   instead 
their  verdict  was  for  the  defendant.     '%fi  cannot   say   that  the 
verdict  of  the  jury  was  menifestly  against  the  vjelp:ht  of  the 
evidence   or   tliat  there   are   sny  reversible   errors   oommitted  in 
the   trinl   of   the   cfse,    and   t}ie   jud^nent  of   the  lov/er  court   is 
af f i  nned .  " 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mp  office. 


IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal 


at  Ml  Vernon,  this 
A.  D.  191../... 


day  of 


said^  Court 


/ 


/n 


y/'"^"^--^-***--  /^ 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
10^^'TJon^ James  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


^1^//Hs? 


-0//1 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  Ulinois,  an  OPINION  in  the'words  and  figures  following: 


N0..5I. 

March  Term,  1918. 


.C.Xy<i.e...J,....HQ.ok.e.r4 

Appellee 


tn  tne  wc 


Fayette COUNTY 


TRIAL  JUDGE 


HON .W....B.»...1RIGHT.. 


u 


TttTm  Ko.    51.  In   th«   A?ipellate  Court,  Afe-endn  No, 54 

fourth  DiPtrict. 
March  Term  A.   T).   1918. 


14a ry  2'  .    Jones,  ) 

/appellant.    ) 
) 
Ti.  }     Appeal  from  the  Circuit  Court 

)  of  jfftyette  Cqunty. 


C3yde  L.   Hooker, 

App«ll«e.      } 


Tli«  appellant  instituted  thit   euit   to   i-eoover  frOTS 
apnelXt*  |3&^'.or^  that   ehe  had  paid  to  hlra  under   the  follow- 
ing  circumstances;    on  July  11,    1915,    the  appellee  wa«  an 
agent   of    the  Central   Ineur^noe  Company  of  Illinois,    and   in- 
duced Vred    T^slter  Jone?  a   pon   of  opT)ellp.nt   to   t^-'^e  out  a 
policy   of    inpurance  upon  hie  life,    in  which  policy   th*>  np* 
pe.Uant  wns  trndf   Uie  Ijcneficiary.     The  policy  ^-fib"  l«>(pued  on 
the  18th  dfty   of   July  1W13.      Two   annual   prcrmiUKjj  vere  paid 
upon  this  policy;    the   l&frt   one  "bt  ing   in  July  191b.      The  polifigr 
T-hen  issued   '-ae   tpJcen  by  the  deceased  and  pl-ced   in  a  trunk. 
en  AutUFt  2i^,    1916,    ©aid  xrtd  "(Salter  Jones  wae  accidentally 
killed,      it  appear©  thrt   tlie  npiJellarit  wae  aw*>re  of  the 
fact   that   the  premiuui  due   in   July  1916  had   not  leen  paid 
and   ehe   euppoeed   thf<t   tne  policy  t.'an  lapeeU  ajsd   -Tiade  no  ©f- 
iort  Twhatever   to  collect    it.      en  July   4th,    1W17,    cnothe-r   eon 
oi   appellant   ffpoke   to   the   aprcrllee  ai^cut   tl'ie  policy  and 
aeked  him  if   it  m'ee  any  good.      The  aprellcfc   adviped  hira   that 
he   did  not  kno«,    that  Be   could   not   tell    v.ithout  looking  at 
the   policy   ^nd    for   him   to   brint^   it  up   and   >.e  wnuld   eyaraine 
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it  and  tlmt  he  vould   eec  Hanthoime,    the  a^«nt,    at  Hamvey 
and  M0C«rtain   if   anything  cc<uld  ^e  don«.      Appellee   »f$ys   he 
Tf\tf  unable  to  ascertain  anything  froa  Kr.  itawtbome  and   that 
on  the  13th  or  14th  of  July  he,    in  csmr^any   *lth  hie  brothers 
Irred  and  Hobert,   Trent  to  tii*  home  of  appellant  to  exaisine 
the  policy  to   eee  if  there  were  any  receipt?  connected  with 
it.     A  lot  of  paper*  were  trought  to  appelle*  and  he  eearohed 
for  receipt r  Imt  found  none.      At  th^^t   time  nnpellant  aeked 
■what  he   tl.oue^ht  about   the  Tiollcy  and  he   told  her  he  did  not 
think  that   she  could  get  anything  unless  they  found  the  re- 
ceipts but  they  were  unable  to  find  any.      At   that  time  he 
eaid  If  the  payoents  had  been,  kept  up  no  eculd  get  it  but 
would    eee  irtiat  he  ccrtld  do  vith   it,     »nd   appellant   eaye  that 
she  then  promised  hia  that  <«he  would  give  iiim  ane-half  that 
he  could  make  out  of  it.      This  all   occurred  ?5bout   one  year 
after  tho    son's  death.      The  appellee   took  the  policy  and  ©• 
he   s?!yp  attended  a  meeting   of    soiae   of   the   head   officers  of 
the  Incursinc©  (Company  f*t  *xaa»»ey  and  rresentcd   the  jsRtter  to 
them   but  they  were  unable   to   tell  him  nfcether  there  could  be 
anytlxin£;  obtained   on  the  policy  or  not  but  upon   in^eBtifeatinn 
by   some    of   the  officers  when   they  returned  hovw   they  found 
thst   two  annual  payments  had   been  made.      The  policy  provided 
that  tdiere   two  annual  payment t»  h^d  been  made  that   th».t   would 
extend  the  r^olicy  for  one  yo-jr  and   three  wonths  after  the  lael 
payment   and   as   the  son  was  killed  withitn   the  one  y*»nr  and 
three  months  the  r;olicy  was  valid.      Thereupon  the  Company  sent 
to  their  agent  3.r.   J-awthorne,    at  Harosey,   blenke   lor  the  wak- 
ing of  the  proof  of  the  death  of  the  deceased.     Appellee 
clnisi»d    th«t    b*    »"«««^c    thr««t    t.rl*»<»    ♦"   Wl>ls>»T'»    In    ♦>>«'   wi«Vinfr 
of  proofs  which  were   eatiefactory,    and  that  after   the   naking 
of   such  proof e  the  nnpellee  went   to   the   law  flnn  of   Albert  &. 
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imdi  ban  •crxedivAit  ^xd  bovI  yitilix^^  ci«li3d««  o^  •XJnmi  einr 
n»dloi''  Xfluir.arsi  /SX  srlJ   no 

Ji^jfoA  ^aAXX<»<rcrf>   ttmi^   ^ndl   ^A      .tnon  Patrol   Sud  atqlto^T   xol 

#00  bib  bA  xmd  htat  n>i  biw  xotlo^  •rdl   iiiotf*  irf-vjw-  xrff 

•••X  nHf  baud  \eiii  nn9lau  TS^ttLt\nm  fa^  bluoo  axl«  ^a/{j    ttaitii 

md  •mis  iPiii   iK      .^nn  bull  ol  •icfiuii;  •!#«  X*^  ^^  »7ql»» 

SkcQ   11  aU"  s^^Siflio-: 

XA9\  sno   iuois  i>*ti;tfb9o   XXi'  fuo  a^U/a  bXifOc   a4 

•  n  bntt  x^XIra  >il;f   3(00^   ••XXaqqii  9tCS!      ^din^b  m*ac>K  flu 

•rf  bf  t»£U»x^  Mils 

b«bi« 
bXi/ov 
HjpI   mi^   t'iti\n  <ri^no"t  »ft-xi<l   bat  <»/*.♦    !>fr9'x« 

bn»   •?  •   itiw   by 

-]f««  ftiXf  tol  ■3(neXd    .^^iv  nxtfrf^v 

3I  if^dlk    to  anlt  wml  9dJ   «  d9X/«q(tf«  9^^  qloo'xq  ifoue   in 


Al"bert  ol   Vandnlia,    ill.,    and  had  a  contract  prepared,    recit- 
ing their  fti^rtefflent  at   to   tim  payment  of   the  one-holf  to  him 
ol  whatever  he  mmy  procure,    «».n(>   r6-Rflirn<ed   the  contract  and 
nboijt  ^ufcust   13,    ?iyi7  went  vith  sfid  eontrrct   to   the  hrnae  of 
enpellarit  and  requesfteu  hor   to    sign  it   and    g^he   and  the  ep> 
pellet   tiiereupon   eitned   the  afcireement  by  vnich   p-he  ngreed  to 
Itny  Hit:   nppelJee   one-haXf   of  the  effioi-int  reco-vered.      ^  ithin 
8  dfry   ox  t^'o   nft*«r   t/.ie  agreeEient  Yfap   I'lj^ned   the   «|ffent  of 
the   Ineurance  Company  cea-e   out   to   the  home   ol   i^ppellant   and 
paid  her   ■■>ne   t>*ousRnd  dollare  provided   lor  in  the  policy.   The 
appellee  h«.d  not  been   representing   the  Jns'uronce  Company 
eince  Janu'^ry   1,    193  7,    and  wf^j?  not  rep  repenting;,   it  «*t  the 
tiiae   thj^t   he  n;ade  i.}te  eontrnct  v.-ith  the   aripellflnt.      The 
appellee  had  been  advired  of   the  nayraent  by   the   in^-urnnce 
Cocjpony   to   t>i6   appellant   of  the   nnc-   thoi'^pnd  dollnrp  *i.nd  on 
the   9£a;e  day    that  he  hmd  htsarS   of   tJ-ie  pa>-n«cnt   "/;e  vent  down   to 
the   i-OBie   of  appellant  but  did  not   find  her  at   iioise;    she  w»b 
tijcn  ovtr   9t  a  neifhborei  named  louglas   aright,    making  ar- 
ranfefe/nents'   to  go   to   tov.n  to  cash  the   check.      Ihc   appellee 
oXXereci  to  t»ke  her  but   she  declined  to  go  with  hici,    payinif 
eLe  would  fco  with  .^r.    ^ri^ht.      The  appellee   then  asked  her 
fox  A  is  one-half  of   the  money,    or  five  hundred  dollars,   ohe 
0ayt   »lie   told  him   ehe  did  not  think  it  is?ns  ri^riit   to  :'ay  hira 
that  aiuoh  and   t}-.«t  ht   ought   to  coiae  dovn   cfXRC.      He  liret 
offered   to   allow  uttr  one  /.undred  dollnre   off   and   phe   ^ranted 
him  to  ailOTP  more,     he  finally  proposed  to  tf.ke   three  hun- 
dred fifty  dollars   in   r  ettleiaent   of   the  claim  And   she  «^reed 
to  give  it  to  him  nnd   they  were  to  wect   "t   Vandal ia  that 
evening  iwhen   she   caehed   the  check  «nd   she  would  -nay   it  to 
him*      They  met  at  Vandalia,    she   cnrhed   the  check  and  paid 
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the  OiOney .      It  iw   Inelfted  by  counsel  for  wpTjellint   that  r 
flduciaiy    relation  exiy'ted  bettjeen  appellant   and   ftppellec   at 
the   time  of  makinf;   thle  contract  pind  th-t   ;-c  ras   the   a^t^nt 
Of  the  Coajpany  end  owed  her  the  duty   ">i    explaining  fully  all 
hey  knew  a\)out  the  value  of  this  policy.      It  Rppe-^re  from  the 
record  ti-iat  he  w«»  not   the   i"p,ent   of   the   Coirnjftny  »t   thlr;   time 
but  hpd   pevered    hl»  connection   fotue   tirae  bef'>Tc,    ^nd   #0  far 
ae  the   record  diecloeee  he   did  not  know  f^t   the    time   !»>ie   of- 
fered   to  ^Ive  hin   one-hnlf   nt  ■rtint  he   cniiid   ^^ct    r:ut   of   it 
thf»t   the  roiicy  hnd  any   vslue,    ?»n  it  w^e  not   tv^en  Imo'jsn   that 
the  two  annual   prwaiinn*  h"d  been  r.ald.      This   ftt;x"£ar?=   to  hava 
been  afterwards  discovered  uijon  requeet  of  the   appellee  by 
the   officere   of   the   compnny.      '-o  fft.r  »»  we   can    nee   the   cnndi- 
tionti  rere   not    euch  p.s   to  create  r   flduoi?=try   rel'tion   or  thnt 
he   st   that   tinue  made  miy   f»3ee    pt^itenientp   to   Ver.      >iven  if   it 
should   be  conceded  th»t   };«  did  not  disclose   to   her  all    thet 
he  kne^-  con  earning   the  rjolicy   !it   the    tirije   they  rrtde   their 
iiret  agreement,   we  do   not  believe   thnt    such  failvire  und«»r 
the   circumstances'  abOvS   set   forth  woiild   puthori^e  her   to   re- 
cover the  raoney  back   thit    rhe  p.^id   to  hlrfi  l?^t(r   on.        he   c3Ri«t 
thFt  he   told  j-:cr  th 't   V»e   'Tight  hrvc  to  p^y   "''ir,c  ajoney   out   to 
obtain  pnymfmt,    and   tVd?  j  p   th*  :-;ipreoreaentstlon  relied  u-oon 
by  aripellant   to   nvoid  t)nirt  contract.      Appellee   fdmite  thrt  ha 
told  her  th«t   he  nii{vht   havp   to  r.ay   pone  noney   "ut,    r^e  did 
not  know,    'jut   in  the  oonverff'tlon  Vad  r.t   tije  tirie  of  thf     et- 
tlcment  wiierein   ihe    «^,reed   to  pay  hin  the   £25C.rf:,    he    tVien 
told  her  thnt  .';e   did  not  have   to  r^rke  any  back  payments,    her 
«ltneJ!'»,   r^oufclac  Yri^ht,    tt-ftified   th^^t    in   the   convereation 
there   :!t   rie  home   the   ^pTjell'.^   faid   to  hfr  th«t  he   thoiz^^t  ha 
would  hove  to  nake    oon7e  bnck  payment  -  but   that   }ie  did   not.   her 
eon,    aillie   Joner:,    tertified   to   the   9i=me  convcr?    tlon  ond   paid 
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that  appellee    etated  he   thought  :ie   v-'ouid   hwo   to   ney   out   eoa* 
money  but  th?it  he  did  not  h?.ve  to.      i>o  thist  rit  the  time   that 
appellee  and  appellrjnt  s^^re^d  upon   t%   pettlemont   of    the  mf^tters 
in  dl9>put«   lor  ^351. 0-   !*he  \t»e  advi   «d   of  the   Ifict   tliftt  he  did 
not  msJce   nny  pnymente   of  Taoncy    to  ol/t»in   the   amount  due  upon 
the  policy.      It  ifp.p   t>ie  diligrt^nce   of   the   appellee   tVir;t    se- 
cured  the  money   upon   thie  policy.      It   is   true   he  did   not   in- 
cur sjuch  expense  nnd   th?t  i.e  nlto  -nnde   tiiree    trips   to  Kille- 
boro   tor   t>ie   purpo?*©   of  making  proof  but   all   oi    thepe  matter* 
tfere   tefore*' the »e  part ie?   at   the   tine   they   finally    cettled 
and  adjusted  their  differences,    and   Phe   ^^reeA   to  pay  hi« 
l^SbfJ.CC    in   nett3 enen-t   of  hia  claita,    he  agreed   to   aocept   it 
and   she   p.t   th«t   tine   Vnew  the   circiOT stances.       .he   advised 
■with  her  neighbor  '.'.right   about   it  r-nd  he   exruilnc-jd   their  con- 
tr?;ct   ^nd  ttc*  ve  }'er  V.if?   opinion  .''i'nut   it   rind    po  f ;  r  »3  vc  cm 
pee,    to   Bay  the  Tiep.pt   of   it,    tJiore  vns?  no    effort   of  any  kind, 
to   conceal    the   frets  and   there   ir  no   cJaim  of  nny   in  the  mak- 
ing of   tht'    settlement  nnd    in   the   py^Bjent  of    tne  ^IStO.OC,    and 
wt   think  thr-t   this  ie  concluBi"VC  upon  her  and  ty-.j^^t   f?he  will 
have   to  £t/ide  "by  her  pettlcaent;    thie  doctrine   ie  v?eil    pue- 
tained  hy  the  cnse   of  I'yrenforth   vg.    Pdlwer  ""ire   Co.,    ?40 
113.,    ?4;    lifunt-on  ve.    Gpvir.,    28C   m.,    354. 

Th«   oriticism  Piade  upon   Instruction  '.o,    3   ie  not 
i»ell    tnken  ao  r?e   think  couns^^el    in      is   criticism  rLi  re  one- trues 
the   instruction.    Thnt   instruction  hrd  reference    to   tJie   liret 
jiryg?  contract   lor  the  payment   of    one-half   and   to   the   seeond 
eontrwct  therein   it  vcc   .-j^irerd  to  accept  ^7>bC,(.c,,    and   did   not 
refer   to  the  written  contr?»ct   «p  ?    pecond   contr«ict,    as   stated 
by  counsel.   The   nthar   cri ticif-^oiR  unnn   tVi*    irta+rvio t.j  nv.e   cr» 
determined  hy  the   foregoing  opinion  ?i.nd   it   is  nnt  necepsary 
to  cona!-,ent   further  uron  t}ier.i. 


btt.  «i    TCft    991, 

:   nistdo  ot   ^jrtoat  *i.n  ^jtKUgxttn  \cw,  %-ian  ton 
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The  jury   he?  rd   the   evidence   in   the   cr.»e   and  were 
ine  true  ted  by   the  cou' t   r>n   behall    of   ttxe  appellant   that   if 
uppcllftnt  vne   induced  by    the   frnud    ol   a^vellee   to  pay  him 
the  t?5r.,nr>  th»t  then   euch  lr?^ud  v#oul<l   vitiate  the  contract 
"but   th«»  Jury    in   its   finding  inupt  hn^e  determined    th<?t   there 
wac  no   fr»ud   in   the   obtaining   of   ♦.hlj!!  money   "it  they  wo^Jld 
have  rendered  a  verdict  in  f^vor  of  the  pliantilf   but   inetsad 
their  >t>rdict  waplor  fae   defendftrt.     "eft  cnnnot   f»ny  tii^t   th« 
verdict   rf   the  Jury  ■*'f>"  nnrifeffiy  agnirs^t   t)e  w<?i|;ht   of   the 
evide.ce   or  th?3t   there   rre   nny  revcreihle   err'^r?  committed 
in   the   trial   of   the  cr.se,    and   the  Judgraent   of  the  lover  court 
i»  affirmed. 

liot   to  be   rtf^-^itt-d    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg,  hand  and  affixed  the  seal  of  said  Court 
at  ML  Vernon,  this j ./il^.f.L. dai;  of     ^Xt^i; 


A.  D.  191 


WChe  Appellate  Coutt 


4CS    .     2i»ta 


J.  £.  lUlCOl^  tti  al.» 


V8»  \ 

CO«p>v^TY,    a   Cflrpor»\l«ll, 


/ 


Appeal  from 

Ihmicipnl  Ourt 

of      CAiC?;gO. 


214  I.A.  eSO"" 


By  this  ftpp«Al  .i«fondi3int  s««k«   the  reveranl  of  « 
Judgment    r«?nd«re(t   in   frtvor  of  plaintiffs,    in  an   f^etion  for 
d«ettit.     Th«  Jury  returned  a  Terdict  for  $4«X2?.33,   "but 
plftintlffB   volvintarlly  wmgrel  a  remittitur  for   22,700.00, 
whtfreupon   the   c  urt  entered  Judgnsfint  for    ;>il,427.8S. 

Plaintiffs   »nl9rod   into  an   B{?.r««ment  by  the  teriss   of 
«hi4h  they  were  to  hare  the  excluaire  riglit  «•  sell,    in   the 
territory  therein   deeoribwd,    h   certain  printlnj;  rtevic© 
Manuft'Ctured  by  the  defendant,    the  Aame  Atitomitic  irinting 
Company.     The  contract  purported   to  have  bei«  mjsde  by  ti.n^ 
betwe(?n   the  intent  i^ov^lty  Cntcpany  and  the  defendant   company, 
iu  pertien   of   the    "irst  P-*rt,    arid  thss    olaintiff*,    rtoinK 
business  under  ths  naae  of  the  Automatic  l-rintor  Cos^any, 
party  of   th<?  second  part. 

The  action   w  t;   b^sed  primarily  upon  mlsrcpr(^8«^tatiaaB 
alli^^ad   to  have  be«)n  pr^ctioe^d  upon  plaintiffs  by    ;(?fend»snt 
tlirott|;h  one  i^oborta,    i»it>i   respect   to   tne  territory  ov  *•  r  which 
they  vsere  giren  the  excluair*?  ri/»ht  of  sfile. 

the  eYidence  shows   th»t  prior  to  June  13»   1912,    the 
•«14  Roberta   called  upon  plaintiffa  and   entered  into  noRotiationa 
with  thrjij  for  a  contract  giving  them  an   excluslYe  af-ency  cover- 
ing the  atate  of  Tennestiee  and  certain  counties   In  Kentucky 
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f«r  the  Bale  of  lh»  HUtoaii,ii«  priniimir  4«?lce  miinuf  «ieture<i  by 

the  defendant;      that   on  i»al,d  date  pluintiffe  telegraphed 

defendtint  nt   iiu  CnioHgo  office,   na  foliewa: 

"Mao  *.   A.  Heberta  a»  eaXea  mailf~g«r  of   the 
iratent  iSoyelty  Coi»p«y»y  of  Atlanta,   Oeorgi«»    nuUiority 
to   conirROt  for  state  agante  or  miina^ere  for  y  nr 
otmpwny  for  the  etatee   of  lennevHoe  »ii4  imtucky 
for  esle  of  autonntio  printing  attaehsteni, " 

to  which  defeninnt  replied  on  the  eawe  day: 

•i",   A.   Hoberta  of  patent  Hov«lty  GojKp/any  hjss 
full,  fcuthoriiy   to   close   contrscl   for    H^eiueive 
sale   of     ur  r;:achineiu   both  Tennessee  and   Kentucky «•* 

Accordinjgly  a  conti*act  wrva  entered  Into  between  the 
parties,    «hich  v«f>8    tjigned  by  the  Autom»tio  Printer  Cowpwriy 
(plaintiffs)   on   the  one  aide,   and   the  i'stent  Hovelty  Cooitany 
and  the  dr»f©nfif*it  oompany  on   t.'>e   other,    by  *'?',   ,.,   Hobcrta, 
£itate  HEanager*'* 

The  witness  Howell,    who   «   3   en's  of   the  plaintiffe, 
testified   timt  tii«  said  Roberts  repre«ented   thst   the  proposed 
territory  had  never  been  canYaaeed  for  the  sale  of  the  awid 
deTictt,    and  that  be   (^loberta)    was  the  agent   of  the  defendant 
cnnqpany,    ^ith  RUthorlt.y   to   contract  on   Ita   bel^mif,   whereupon 
the  foregoing  teltegram  .^»b   cent  to  the  defendant  at  Chicago. 
(This  letter  erider.oe    «na   omitted    in  the  abati^ct  of  th© 
record.) 

The   said  Hoberts  did  not  testify,   but  it  whb 
adBitted  by  plaintiffs  that   if  he  had,   he  would  have  denied 
hawing  «ad©  ony  of  the  eoid  repreafnt fetiche    to  the  plaintiffs 
respeotlnK  the  previous  canvaaHing  of   the  territory  and  Vsls 
authority  to  represent   the  defendant  ooapany* 

The  undisputed  erileace  ohows  that  the  territory 
la  question  hi.d  ben  provlouoly  oarwaaeed   for  thR   sale  of  the 
dewioe  in  question* 

In  view  of  the  representations  ellcged   to  hare  been 
made  by  the  sold  Robftrte  and  the  defendsmt'e  jtnswcr  to  plain- 
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tiff»8  t«l«graM  h«reliii5.bov«i  ouoted,   def  endant  cannot  now  b* 

h«ard  t     deny  Hob«rt*»  autytority  Lo  rmke  the  contract   in 

question  on   its  \i«ki&lt^     and  h«r.ce  it  is  bound  by  l^ny  mitrfrlal 

r«pr««<»itj<tion«  oiurie  v  ^ich  induced  plaintiff    to  execute  th« 

oontrnct   in   ^ueetiftn  and  which  piaintiffn  r««i»on«b]Ly  actad 

vpon   to    their  injury. 

Comx>lfrint   ia   nade  of   th©  reuasrks   of    the    c^urt   during 

the  prngr«6»  of  the  trial,     iho  record  diacleses   the  following: 

"  <4.     witate  whether  or  not  you   (llowell)   relied 
on  what  Wr.   Koberte  stated  to  you  in   thot 
converet  tioift,      (objection) 

THK  CCUHtT;      drerrulsd.     You  cannot  go  out  and 

(jet  a  ouck«*r  nnd  then   keep  him 

from  relying  on  your  rJisprRMent.-itions," 

Later  in   the  ooxuree  of  the  trial,    the   curt,    in  referring  to 

the  repree«fnt;'tims  made  by  the   etiid  fioberta,    oharaoterized 

theiB  ae   lieij^* 

In  vi*!!^  of  th^-  fact  th*it   the  eridence  was   conflicting, 

and  of  the  further  f^ircuiatstance  that  the  verdict  w^a  so   larr^e 

that   ..laintiffs  vrjiuntariiy  rewitted  nearly  two-thirde  of  the 

arr.ount  thereof,    *i^  cwnnot   Gcape   tn<»   conclusion   Ihot    the  r*?«Ark8 

coni<ljiiBcd  of  were  harief ul .      i?or  thie   re?«son  Hlene  the  judgiaent 

Huet  b«  r'Ver»«sd  and  the  oauiue  reiaanded  fflar  a   retrial. 

nmmBm  ah  a)  ^i^^urnQOi* 
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tiff's  telsgrun  horelntbove  quoted,   d«f  endant   eajnnot  now  tm 

hfccrd   t     deny  Hob«rt*«  authority  t-n  c«kd  the  contract   In 

quositiOB  on   Its  brtmlf^     and  hoj.ce  it   is  bound  by  «ny  leatCTlAl 

ropr«aentMtlon«  nade  W'ich  Induced   plaintiff    lo   execute   tho 

oontrnut   in   question  snd  which  pl«inUffti  r«<>%ftenabXy  actsd 

upon   to    ihoir  injury. 

Complftint   is  maAo  of  the  rmmrln  of   the    c^iirt   during 

th«  prngreeii   of  the  trinl.     The  r«cord  diaclosos   th«  fojLlowing: 

*  (^.     .tats  whethear  or  not  you   (Uowsll)   relied 
on  what   Ut»   Hoberts   elated  to  y^u  in    th«it 
oonT«re(,tirii«      (objection) 

IMS  crUHlT;      OYorruled.      You   oantir-t   go  out  and 
fset  a   sucker   f*nd   tli«n    keep  hire 
fros  relying  on  your  r^preMent.-iti  ons." 

Later   in  the  courBe  of  the  trial,    the   curt,    in  referring  to 

the  repreis@ntr<tions  made  by  the   snid  Hobertti,    charaot«rised 

them  asi   liftg. 

In  virnr  of  th<^  fact   th^t    the   erid^snce  wa«   conflicting, 

and  of  thR  further   ''Ircumatanoe   thot  the  verdict  was  so  larje 

that   .laintiffe  vniuntariiy  remitted  nearly  two-thirds  of  the 

•Biount  thereof,    ^ti   cannot    c   cape   the   eonelueion   thrit    the   revtarks 

conf^Ainod  of  w^re  harmful.      ?or  this   reason  Hlone  th«  Judgtemt 

Kuet  be  r"V<srsed  and  the  oau&e  reicanded  for  a   retrial. 
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^imm  &\pt:^Aim,  «  minor, 
by  i*tftnl«y  >v«n2,  hl»  next 
fri<snd,  /  )       rrxvir  to 

\  /  ■  Circuit  Cnurt, 

MAX  FXBKiiX^TSI^ 

\l>loi|*<iff  Iw   irror,  _)         4,     ^      -  -^  ^ -^ 
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Action   t.o  ff^cnvnr  linmn^m*  foi*  nftrffftM-^l   ir»,1ttrt^8»     Ver- 
dict nnd  Judfrment  for  plaintiff   '"or   IR^OOC,     Writ   ©f  error  by 
d  df  endsin  X.  • 

Plaintiff,    »  minor  el^Jatean  yisarn  olrt,    w::.,g-  a  psusaenger 
on  ft  northiround  R»b«y  utreet   ORr»    In  th»  city  of  Chicjjgo,     Th« 
car  stoppRd  wt  th«  Irtwrsoction  «f   •^'oitlfff  j<tr*#»«t  exxd  plaintiff 
ftH;;:htecl  from  \.h<*.  front  plntfonn  th«r*»!of .      4p  h«?  wtepptj  i  onto 
the  pavftmcnt,   ha  w»a   irrin«riiRi«ly  j*trtic5j:  l)y  a  nerthbound  Automobilo 
truck  «p orated  by  defRndjjnt'e  e«»rvant«'. 

Plaintiff*  IB  -^wiclflrntion   nh«»rg;«<i  ^tfondant  with  negligonco 
in  the  operation  of   tho  anid   ir'ick;      In   f*  lliriiT  to  hmvQ   aewie  und«r 
proper   control;      ia  fiiilini';  to  k<^<»p  »  lookout  for  plaintiff  while 
alighting  from  S6id   cpsrj      In  oper«tin<!t  its    tr»',rk  rt  >:.n  exoeasiTe 
rate  of  Bp««d;      and   in  optTsting  s:^id  truck   in   violation  of  a  city 
ordinanee  prohibiting  Yehicltts  frtssn  paering   el  met  c»r»  which 
had  fitopped  to  disch&rg,*  p«^s«ngero. 

It   is    insisted   th?.-t  thg  verdict   Ir.   cl  e'.rly  and 
Donifeutly  «»g&in&t   the  we>ight  of  vhe  evi-'enco. 

In  our  opinion,   no  uiiefitl  ^urposs  would  be  served   in 
dot&.llin({  t>.e  teellmony   of   tb«;    v«iri'?UB  witnot<ae8   on   tho    iaauea 

tnT0lT04.      «e  doom  it  oufficient  to  stfete  tfe«t  we  hare  oxjiai]|«d 
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th«  record   with   c»re  tmd  ?ir«   ci early  of  the  opinion  th»t   th« 
▼«r(Jlct   i9  luaply  tsupportva  by  the  evidence. 

It   ic  also  urged  th-.t  th«  <ii  rragte   HWJ«4r«la<i  itrs 
exceed  iv  I!. 

*h«  eTi'ifcno«  tended  i«  elbow  thtit   »a  a  result  of   the 
Injurlee   receiYcd  plaiotiff  w«s   confined   to  his   bed  for  upwards 
of  three  months  after  the  ?iccid*mt,   <turing  idrloh  tine  he 
Buffered   aeverely;      th©t  thereafter  ersd  un   to   the   tlwe  of  the 
triftl,    there  v?rr  «n  abnorBio.!  curvature  of   the  spine  In  the 
lUBibar  rc!fi.f»r;     «  dlBplacemwil  of  the  ecapula;     a  nhrinkinff  of 
the  »»iero»llie«  Joint,   togPthRr  with  other  injuries.      In  view 
r>f   the  »f;ri.ou»  and  perfiB&nent  nature  of  plaintiff's   inJurieB,   we 
are  liot  disf»o®eti   to  hold   ih:  t   the  dMaa&gea  awarded  are  exceaaive, 

Ihere  being  no  other  errors  reliftd  upon,    the  judgment 
wilj.  be  fiTiriaed. 
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a  e«rpor«ition, 

\  App«ll«e« 
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».  S.  LlPFlipon   •!  al., 
On  appeal   of'jOKK  H06;iZ, 

a»d  ALBl^RT  J.  fHOCXMAH,  JTrustee, 

\  j)^p«Xl«ttia 
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Appeal  froa 


Circuit   court, 

C«ek  Cdunty. 


P  ^.:3l|}It]G   JUSTXC^c.  HjoWSALU 


Thia  is  an  appeal  froa  a  deoree  for  a  jn«<3hanioa*   liens 
in  favor  of  an  ori^^nal  contractor.md  certain  subc on tr motors  and 
Material  s«i . 

the  bill  waa  filed  by  the  Xdward  Hinea  Uimber  Company, 
r.  auboontrf:Otor«   ai^ainet  John  Hoaei   and  Kate  Rossi,   hla  wife,    aa 
jeiiit  ovnera  of   the  property  here  in  tiueation,   Benjamin   ^* 
Lippinoott,   the  principal   cnntr actor,    and  one  Albert  J»  Brockman, 
ovner  of  certain  notea  for  #12, Of^  executed  by  the  said    loaoia 
and  secured  by  trust  deed  on  aaid  property  to  obtain  »  building 
lean  to  iaproTo  aaaa* 

The  firm  of  lAindin  *  2iMseraan,  B.  Qolinslci,   a«tf  9»  Vl, 
Orotomiki,   subcontractors  and  naterial  sren,    filed   intervening 
petitions  in  said  e^use,   setting  forth  thnir  respective  claiiaa 
for  liens  on   s«>id  preadses,   i^ile  the   s«id  Lippincott*a   olaisi 
for  a  lien  thereon  wan  eet  forth  by  «my  of  answer  to  the  bill . 

It  appears  from  the  re^rd  that  the  said    losais.   being 
desirous  of  improving  the  real  eatate  in   lueistion,    entered  into 
a  verbal  agreewent  during  the  aionth  of  «aroh,   1916,    with  the 
said  Lippincott,   whereby  the  letter  agreed  to  ftrniah  material 
and  eonstruot  a  building   thereon,    con8ii>ting  of   stores  and  flata. 
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&■  per  plana  submitted,    for  the  sua  of    |16,078,   payn«iit  therefor 
to  b<?  ma  ie   to   the  eald  Llppinctt  ne   the  work  on   the?  building 
progreseed;      that   the  Qnid  Johii  Hoasi  aoted  as   the  duly  «uthoriaed 
ec«at  of  the  enld  Kate  Reeei  in  all  iBAttera  pert&lninK   thereto; 
that  subsequently  to  the  making  of  the  afereseiid  agreeKent,   the 
•aid  Reaaia  arranged  for  a  building  loan  of  $12,000  on  aaid 
property,    from  the  aaid  Brodcman;      that   tiiere&fter  the  said 
Lippincott  proceeded   to   oonatruct   tht;^    s'id  building,    and  by  the 
latter  port   of   r.ugust,    1916,   hr.d    it  und»-r   roof;      that   eald 
Lippincott   tJum   called  upon    the   s^id  John  Hoasi  for  tx  paym«nt   on 
account,   but  w&a   informed  by  the  latter  that  a«id  Hoaaia  were 
unable  to  nake  any  payment  on  the  contract  a&  they  were  without 
fwida   &nd    idvieed  the  said  Lippincott   to   call  upon  the  aaid 
Broekaan   for  &.  payn-ent   'mt   of  the  building  fund;      that   thereupon 
hoth   the  afiid  Kosai  and  the  said  Lippincott  o»li«»d  upon   the  sf^id 
Broekmtoi  and   the  latter  requeetecl  a  payment  of   ^5,000  from  aaid 
building   fvmd;      the   said  Brookraan,   ho««sver»    rofus*.'d    to  pay  aaid 
aaount,    and    on   /-.uguet    22,    191fi,    the  Kaid  Lippincott   stopped 
work  en  the  building.     <^fter  a  lap@e  of  upw&rda  of  two  sontha, 
the  aaid  Rossia  and  the  aaid  Lippincott   <L^ntored   into   a  written 
eoatract  confirming  the  Terb*il  a#|re««ent  theretofore  wade  and 
proriding  further  thnt  said  Lippincott  aheuld   coBjplete   the 
building  within  a  r«aaenabl«  tirae   in   cont^ideratlen   of   wtti<^   the 
aaid  HoBBia  agreed,    hy  way  of  payment,    to   cr^rey  to  him  a  certain 
lot   on  liiockwell   street   in  the  city  of  Chicago,    Tnlued    nt   M, 500 
subject  to   ?<n    incuffibrance   of  |8,20C;      b1«o  to   turn   over  to   ssid 
Lippincott  the  avalla  of  tha  building  fund  a;^^regating  |1S,00C, 
iMS  certain  deductions   therein  proYidcd  for   of  vhieh  last  said 
anount   |5,8C0  w&b   to  be  paid  to   the  er. id   Lippincott   upon   the 
production  of  certain  wnlTora  of  lien   and  a  cont motor* s 
•tatexnent   of   the  amount  duo  for  labor  and  i^jftteriul   furnished. 
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in   compllanoo  with  th«  proyittion*   of  th«  Mechanics*   Lion  Act. 
It  wftB  furthar   therein   proridad   that   u   ©n   tK«   cwpietlon   of  th« 
•aid  building  and  of  ti.«  surrender   of  th«  pos»«siiiion   thereof   to 
the   8«ld  Rossis,    the   auid  Llppinoott  weis   to  receive  a  wf  rrimty 
4««d  Ui«r«t«  a»  security  for   th«  payment  of  m\y  balance  due  bin 
under   tho  aaid  extract  and  for  any  extra  wcrk  done  or  naterial 
furnished  "by  him  pursunnt  to   the  agreement   of   the  pifirti«j»;      the 
•aid  balance,    if   any,    to  be  paid  1»y  said  Koasii^   to  the  said 
Lippincott  in  »onthly  int>taIXments  a»  t^ierein  provid'^d,    until 
fully  paid,    •    in   wrioh  latter  eT«nt    tiie   aaid  i,ippinoott  af:re9d 
to  reconvcy  the   aaid  preniaes  to  the  SAid   Kossie. 

Upon   the   execution   of   the  aforosaid   oontract,    the  said 
Lippincott  produced   ef^^iTers  of  liens  from  VHrioua   contrBCtora 
and  material  men  therein  provid«*d  for,    including    one  from  him- 
self,   all  of  w  ich  wore  wairers  in  full,    except  hia   own   and   thnt 
of   the  i^dw^^rd  Hines  i.tueber   Conpeny,   which  l«ttt«r  two  were  wairer* 
"to  dfttej*     whereupon   the   soid  Lippincott    *rfS  paid   the  sum  of 
9S, 50C  nut  Of  snid  building  fund,    whioh   v^ni  diiitrxbut'i?d  anong 
the  subcontractors.     Thereupon  work  on  said  building  was  resumed 
by  the   said  Lippincott  and   was   continued  until   the  buildki^t  was 
nearly  eoBQjleted,   whan  ha  again  discontinued  work  thoreon  because 
of  the  alleged  breach  of  t ue  ottid  last  mentioned  contri>xt  on  t)  e 
part   of   the   eoid   Hossia,    by  failing   to   c  mvey  to   the  aaid 
Lippincott  the   fiforamentionod  lot  on    iockwell   otreet  as   therein 
provided;     by   assigning  tht?  rents  to  be  derived   froHs  the  build- 
ing in   queetion,    to   the   said  BrockiBan;      e.nd   by  using  part  of    the 
availa  of  the  building  fund   in   question   f^r  purposes  not 
oontoaplated  by  tiie  Katd   contrnet. 

it  appearii  from  the  record  th^.t  said  ftossls  were  net 
in  a  position  to  conv«y  the  lot  on  Heokwell  street  to  the  said 
Lippincott,    for   the   r^*  a^n   thf*t   said  property   we  purchased  by 
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thwBs  on  th«  installment  pl&&,   und  at  th«  tl»«  they  «nt«r«d  Into 
the  cent -act  here  in   question   they  verm  in  arrears   in  paysiMits 
•n  the  purchase  price  of   Si^id  lot   in  the  sum  of   ^■Zfi<' ,   end  that 
ne  paynientB  thoreon  were  e^ade  by  them  after  the  building  eontraet 
Ia  question  wi^e   entered  into.     It  also  e.p-^9»T»  that   said  BreekaMui 
had  psid   out   of   the  aforesaid  building   f^^d  upwardici  of  |1«00C 
f«r  purpoBen  not  provided   for  hy  said  contract. 

iSaJLd  Lippincott  filed  a  ol$^iiR  for  n^echanics*    lien 
within  the  time  and  in  the  jnanner  provided  by  statute. 

It  ia   contended  "by  the  appellaafca,    the?  nald  Rossi* 
•a4  the  said   BreoKr^an,    that  tv^e  aaid  I^ipplncott  Ie)  nnt    entitled 
%9  a  nechanics*    lien  under  the  tenrs  and  provisions   of  the 
foforeaaid  contract  iand  the  factK  viiecloaed  by  th,e  recsord  herein* 
The  point  is  made   timt  inneiRuch  as  he  a^^reed  to  siccnpt  the  se.iA 
lot  on  HocH%vell   street   in  part  payment   ©f  th«  amoimt  due  hi« 
un<ier   th?  aforesaid  building  contrtvot,    to   th,  t  extent    at   least 
hla  claim  did  not   constitute  one  for  money  due  within  the  meaninc 
of  the  ieo^ianioe*  Lien  Act, 

A  complete  answer  to  this   contention   i&  found  in  the 

fact  thfit   Biiid  Rossis   br'uachQa   th^vir  said  contrROt,    mid  hence 

the  agreessent  to  pay  the  said  Lippincott  in  property  of  the  net 

value   of  sjJS.SCO  beeeme,    in  default  of  payrrent,    m    obligation 

to  pay  money  due.     Bar  stow  ,^t  aj,.  v.   ^cLachlan   et  Rj..   99   111. 

6^1;      McKinnte    et   al.  v.JLjtne,    S30  111.   644. 

The  contract  having  been  breached  by  the  aaid  Bossis, 

an 
the  said  Lippincott  had  the  right   to   treat  it    ^a  at^  end  and  to 

recover  the  am  unt  due  when   the  right   to  abandon  oanMi  was 

exercised.      Chicago  Washed   Co^l  £o.   v.    ahitoett.    27B   111.  623, 

See  also  sec.   4,    Meoh«iniCB*   Lien  Act* 
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The  said  Lippinoott* «  walTfsr   of  li»*-n    "to  <i«te*  did 
not  bstr  blip   right  thftrvto  fer  work  done  nnd  mat  ricils  furnlah«4 
th«re&ft«r«    end  »  waiver  of  lien  by  an  original  cwitrsctor, 
executed  after  the  maifing  of  h  contract  with  a  subcontr-ietor 
or  Baterial  mn  will  not  pffect  the  latter* d  ri^t   thereto, 
Kelly  ▼.   Jehnetm.    281   111.   135. 

Oth<5r  pointtt  hare  been  raised   by  iippelianle,    a 
dlBoueeion  of  which  vnuld  prolong  thie  opinion  imnecesssarlly. 
dttfflee  it  to  Bay  that  In   our  opinion   the  liene  prnyided   for 
In  the  d^esee  appealed  from  were  properly  allowed  to   the 
original   oontructor  and  the   said  eubcontr actors  raid  iBet^rlal 
ncn,   •   the  latter* e   clalae   to  be   deducted  from  the  aim'-unt   due 
the  prlneipal   contractor  undor  the  original  contrpiot. 

The  decree  will  tJierefore  be   rfflrned. 
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CH'4HLJSi,   A,   BilNTLitY, 


Appeli 
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Appeal  fron 

Uup^rior  Court, 
Cook  County. 
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Bill  for  divnrco  on   tho  grwmd  of  dooertion.     aerrico 
by  public,  tion.     Default  of  <!«rf«a<i«iAt.     Bill  dloaiottoa  on  hearing, 
Coivplalnsint  appe»Jls« 

The  desertion   was  alleged  to  huve  ta Ven  pl.:ee  on 
iieyte»toer  1,    1909,    »t  •  itteburg,    i  ennsyiY»nift,   where  the  parties 
were  then  tewporftrliy  loiWAted, 

Corastlainant  t€£»tlfied  that  he  vee  a  vmuderille 
perforreer;      th.%t  nt   the  tin>e  of  the  hearing  and  for  upward e  of 
ei(*ht   year*  prior   thereto,    ite    re-cided    in   the   city   of  ChiCF<.;o; 
that  bects^uee  of  the  nature  of  hie  eitaployrnent  he  was  away  frow 
the  city  for  the  greater  prxt  of   each  year;      thjsit  «luring  the 
aforesaid  period  he  hart  retained  tvnd  paid   for    tiu   ro^m  here 
throughout  the  yer^r  und   kept  part   of  his  personal   effects 
therein,    and   thnt  he  )md  nn    tether  place  of    reeidence.     His 
testimony  in  this   regMrd  whs  corroboroted  by  the  petaon  fro« 
whom  he  r€«itefi   suid  roorc,    nnd  one  'Salsh,    coroplwinant's  partner* 

OuriiitK  the  progress;   of   the  h«»a.ring,    the  cxirt  stnt««d 
that  he  would  require  r  copy  of  the  bill    of   coKiplaint  to  be 
serTed  personally  en   the  defendant,   n4io  resided   in   the  -ytate   of 
Canaettieut.     'io   tMs  c<^unsel  for   coarpiRinc'int  a.s»ented  end 
aske  !   for  a  continuance   of   the  hetiring   to    i-nable   hiai  tn   co»ply 
with  the  court's  request,    w.iereupon   the   rourt  annninced  he  would 


•s* 


dl«mia.>^   th«  bill  for  vnnt   of  Juriodiction;      tiMat    in  hie  opinion 
corflpXa-inatit  hnd  failed  to  esitfiibllQh  s   r«i8id«ic«  in  the  ->tttte  of 
Illinola  for  on«  ye&r  prior  to  th«  filing  of  »«id  biXx*     According- 
ly tho  bill  was  dianiosod  for  want  of  jurlsdietlon  mici  for  '-nt  of 
•qttity,    lut   it   cletirly  fippearB  thot   esid  order  of  diaBJlstal  was 
bn»«d  on  ju.rif;diation«fcl  gro^^nde. 

Ihe  controlling  nuestion  iers      reBont^id  for  ciftterasinatton 
in  whether  or  not  tha  eoa^lfeinant  egtabii»h«d  a  ro;<idsne«  in  tlife 
:i3tftte  of  Illinois  fts  roc(ulred  "by  tho  Divoroe  Act* 

In  our  opinion,    tlie  fore^oinu  ©vli«uoe,   which  wes  un- 
di«put<^d,   Will   3Ufi  ioiemt  tn  prove  at  l«Aet  pri:i.a  f^cie  th^4.  for 
■ore  thtiii   one  ye-r  prior  to   tlie  filing  of  the     ill   of  ec»3>lftint, 
oonplain  .nt*8  legal  reaide   ce   «r.s   in   lilinoiB.      Albeo   v,    <\lh ee« 
141   111.   560. 

it  foliowB,  tharefore,  that  th©  bill  of  oonjplaint  wao 
orroneouBly  dioaisoed.  Accordingly  th«  d?>cr«re  sriii  Iw  rororood 
(uid  tho  caUBO  rereanded  for  a  hearing  on  the  merits. 


rrolis, 
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DCVAU)  X.  ^AHAi<1. 

Plaiikilff  in  7;rri 


srror  to 


▼»•      \  /  )  Circuit   Court, 

Cook  County. 
THOMAS       V,  HO«S  *t   ai.,  / 

.  ,  K^  214  I,A.  660^ 

4  Isiintiff   in   error  filed  r  Itill     nfoiniBt  def ioiclant*  in 
«rror   eeeking  «m  ciccouinting  p  r(dioat«4  upon   th(f  ciain  thni  he 
vfto  Ik   coFpartnor  with  dcf(«ndant«  Ho««  nnd   ^ordhosi,    or   •^ntitlvd 
to  eno- third  of  th«  stock  «»r  th«  d«t9n<itMi,   Corporiation  ..nrTico 
C<MSpftrty,   organised  by  thom,   or  a  »h&r«  in  th«  profits  of  snid 
Coflpimy.      ^htthor  coR;$>lAin<unt  wuit  «ntitl<»d  to  on  ncc  njntlng 
dopondfsd  on  whot^or  or  oot  he  had  any  euch  vorbal  Kgr««Rt«nt  with 
defendanto  Hovo  wnd   v«irdhiuB  no   oet  forth   in  hia  bill  of  coii9)laint, 
th«  e^ane«Xlor  proporly  f  irot  heard  uyidvnco  as   to  vihether 
eoiiplfiincsni  la&d  aaofei  m  contruet,   mid  \.h*i  ri^t   to  an  i^rcoiinting 
•xiotod   (Bamoa  t,  Bptooo.    sea  Hi.   B93),   and   tho  Po«a   <itt«stion 
preoontcd  hore  i»  vhtthi^r  ho  dQcid«»d  th.»t  quoation  of  foot  cor* 
rootly.     lh«  c^uewtion  of  f»'-t  w  s  narrowod  dovn   to  ^«th<jr  there 
v«s  a  eo>pHrtner«hip  afi  ikiiogod,   or  ony  eontraot  ^mrmhy 
OMijpX&inaat  h«d  mi  inti^roet  in  tho  profits  of  oaid  Company. 

It  npp«ars  th.'it  Ho«r«  an.2  l^ordha»  wore  Gnme'^^  in   tho 
prn^etieo  of  Xtm  und  nainteinod  in  oonnoetion  with  their  I'm 
officoa  whf^t   ia  tonaod   a  "tax  buainooa"  whorein  th«y  ropreaentod 
p«raona  baforc  t^xin^  bodios  for  the  purpose  of   oYit?  inini?  w 
roduction  or   aliminj^tlon  of  their  taxoa.     70   conduet  thia 
bueineas   they  aubaoquontly  organisod  aaid  oe«ip«ay  into  a 
Gorperation*     Bcforo  th  t  time  ooaplainant  vaa  in  tho  ennploy 
tf  Revo  and  Vordhaa  en  a   jblary,   ongaKod  aiainly  in  aoli citing 
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th»t  ehfirActsr  of  buslnesct.     He   clftiMtdi  that  »it1i««^tt«ntly  h« 
•ntcred   inte  «  ferhfi.!   ctmi.rsct   with   then)  whercs^y  ta«r  actulred  nvtmh 
caiec«d  ijit«r«8ta*     Befsndiinto   eontendod    that   he   continued   te  b* 
<«plox«<i  at  «  •alury  nntl  lJi«t   no   such   contnuct   as  hm  elRitfui  v»a 
«it«r«d  Into.     1h«  prliaary   -ju nation,    therefore^,   wi»e   whether  th«ro 
wtkB  euc^i  a  C(Qrnt.ri^ct  »«  plaintiff   contcn'J^.'J   for.     After  h*mrl«g   the 
teatlmony  bearing    thrrem   thi»  court  aismitBttA   the  bill   for  wnnt 
Of   equity,    thu;*   dieoiding   in   efr^ct    th«l    conM'iHiniint   hrA  no   ouch 
eontrnot  bb   (entitled  -.i»  to  »«n  acc-junting,    or  «slfte   th;  t   the 
•▼idcn««   wcfj   in»uffiei«mt   or   ton  d-ubtfui    Vo    aurtrin   hxa 
o«a  tent  ion. 

After   fi   Careful    review  ef   tht   recor i   we   find  nothing; 
tiiat  would  •hrnmt  ue  in  revtfirBing   thu    court's   concluAionsi,   and 
thorofori!  it  w-^uXd  »uba9rT«  no  UBeful  purp08i'<   to  give  a  UetalXed 
aaalyeia   of   the   cvidsnt^e.      ^e  nre  prrtctiofiilly  a»k«^  to  find   the 
ediiftnoellor*a  findings  of  fact  are  a^ainiitt  the   freight  of  Xhf> 
OYidenee.      «h«re,    n*  here,    tJna  testi»ony  le  conflict in;^:  nnd 
the   chenoeilor  ue-e   and  hettrs   th«»   witnesaee,    th«5   decree   «rvtered 
by  him  will  not   be   disturbed  upon  r   question   of  fsct   unlees   it 
mpitm».r»  thHt   tisp  findingjs  of   fact  nr^.  clf;\^rly  ^n-l  pelpably  wrong. 
(Frertoo  v.  Llftyd.    ?69   Hi.   15g.    163.)     Ho   cit  itiono  of  authority 
are  necessary   to   aupuort    t>ie  well   eatabliwh    ;    doctrin*??  in  this 
^tate   th't   cle*r   tnwi   uft.Xpti.'tift   rsrror  aeist  appear   in    ouch  a   o-fse 
before  a  reveranl  fiils   be  hiii.      -^e  find  no  auch  error   or  nny 
good   TitriXion   lor  -iiHsRutin     fro»  the   ooncluoionB   of   the 
chancollor. 

It   is    lilMO  urgerj    thot   the   o  urt    improperly  received 
in   eTidenoft  r  written  dccuc>ent   introdu  ed  by     rfeoAants  to  ©how 
the  relationship   of   the  v^rtiee.      It  wua  not   ei.r, ed  by 
eoaplainant.   but   thei-c   is  proof  tending  to  ehow  it  »ks  f^xecuted 
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In  duplicat*  Mid  that  cot^I%in«t^nt  renognlz^id   It  >■&  in   fnrca 
and  binding  upon  hia* 

GlMii^lAinant  »aeignt>tl  to  Bnid   Corporation   certain  con- 
trAClB  viHd^i   in  hie  n&jat  with  cli«tntK   in  the   **tax  lmain«8(:<«"     H« 
argev  Uiat  r©gtadi««o  of  oth«r  relief  pr«y«d  for  Ui»  1)111  li«B 
for  th«  ccoicellsition  of  »uch  aaei^nimenta.     The  .locument  or 
oontract    rcfnrr^A  to  expr^sssly  provli«H  th«t  he  ehi-vuld  huve  no 
pftmonal   interest  in  th«  contra ct»  90  afoiig:n««i   'md   nontoflsplttted 
eih«r  reasOTn  for  <r:akin^^  Xhvim  in  his  n$tffi«.     This  w>->ei   th«   view 
•vidfntly  t<ik«n  by  t>i«  chajRColior  and   i'.up;ort«4  by  other  evidenco, 

rther  points  £tre  raised  but  it  is  vmn  ^^oftse&ry  to 
eoii»id«r  t)iem.      '=11  right  a  to   relief  dep^inslM  upon   whotJCser  or 
net  eoaplainant  h&d  such  h  controiot  nn  thnt  on  which  hie  olaijK 
to  rfilif'f   is  pr«dieiit«fi,       («  find  no  gor<}   ronuon   for  diaturbin*? 
the   court'*,   conclujsion  tht.t   tUc^  !?vi4«nc«  vfs  eith«?r  ini3uffic:i<<mt 
•r  too  doubtful  to  establish  th*;-  exictenc©   'f   such  a   eontrfcct. 
Tho  deer«e  will  \>e  nffirmmi* 

AFFIRKJSB. 
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X2IU  L.   KiwUr, 


xsTCLUi  worn 


MR.   JUUIXGIS 


IBrror  to 
)        Municipal  Court 
of   Ohloa^go. 
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This  writ  is  oued  out   td  reT<tr««  a  judgment  for  $300 
against     laintiff   in  error.     The   court  belov  Yaeateti  that 
JuAgineat   and  «;ntere4  one  in  favor  of  plaintiff   in   error  for 
^X7*60.      Defendant  in   error  appealed   from  the  latter  Judgment 
Mid  we  reveroed  it  at   the  October  term,   1917,   and  rffieanded   the 
caitae  witli  directions   to  e;^unge  from  the  r«G9r<l   the  jadgoAnt 
8  0  appealed  from,   and  alee  the  order  vaetiting  the  previoae 
judgment  of  ^200  whieh  thie  writ  ie  brought   to   rt^riew.     But 
there  is  nothing  to  reTiew.      Ihe  transcript  of  record  filed 
en  the  appeal  was  refiled  in  this  eause  with'^mt  any  change. 
It  therefore  not  only  doen  not  show  that  the  Judgment  we  are 
asked  to  review  had  bean  restored  of  record,   but    <^entain8  no 
new  ae»ignwent  of  errors,      ^'e  having  alread/  denied  plaintiff 
in  error* 8  motion   to  supply  tho  omiseion  of  an  assignment   of 
errors  the  writ  must,   under  Hule  12  of  this  c^rt,   be 
dismissed. 
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joEDi  0.  joasscn. 


.ppaXlstn 


App«al   froa 

JKmlei|>aX  Court 
of  ChicAgo. 

214  I.A.  660*^ 


MR.   JUii'ilC.  BAHH.iSo    DiiLIV»RiSO  Xfia   OPlNIOfi    OF  THS   CriiRT, 

Appelloo   cantr«toto(i  Xo  sell*    ^md  ap  oxX:^nt   to  buy, 
«l  80  aer«  tract  of  real   OBtate  at  the  price  of    |Il,6r'0  of 
iliigll  )|300  wfis  pat')  rtoim  at)  «ftmoot  nsonty  to  1»«  aprllfia  on 
tho  puroJtukne  nhoii  conauMaatod,   land  the  b«kXau)c«  -wnn   to  b« 
paid,    13700  In  ca«l)  and  48600  in  notos  0oeur«d  ^y  Morts«<t 
or  trust  doed* 

The  «vldene«  t«nd8   to   ahov  th*  t   /pp el l<nx.   rofusel 
to  carry   out  his   contravt  tsnd  appolls'    br  Uirjlit  thio   suit  for 
a  breach   thereof,    retaining  «ftid   earnest  money.     Ihe   ciise 
*U8  heard  without  a  jury  and  the   court  aueeseed   the-   daaiagaa 
at  49^ C  »fter  deducting  the  vjSCO  r«t«dn«d  "by  plaintiff. 

Appellant  filed  a  »et»off   for  the   j:300  sso  r«italn«»d, 
elAinjlng  thut  appellee  had   firet  breached   the  contract  by 
failing  to   deliver  &n  abstract   coniinueti   to  the  dpte  of   the 
contract,    *'i?   pro-vl'Ud   for    tber^ln.     Mt  we   think   the  c^urt 
»a«  justified   in  f in  .in»i  from  the  erldenee  that  this  proviei<« 
of  the   contract  w^k   wimiTed. 

Ihe  clfeuee   in  the   contract  ws   to   th<^   er.rneet  money 

••.*h  'ulfl   eaid  })urc}if^tier   fall    to  pc-rfr.rrr  thle 
contrDCt  promptly   on      is  part,    t<l    in*;    ti;<;e   herein 
•peclflQd,    the   e^meet  mon«y  pttid  aa   s-boye,    shall 
at   the  option   r>f    the   vendor  "be    forfeited   ae 
li<tttldated  daaages  *  *  *  and  thle  contract  ehall 
b«oaBe  null  and  Told." 
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i^p«ll««  did  not  •xpr«8e  his  option   in   the  matter 
otherwise  th«a   hy  bringing  this  suit.      If  from  his  »otion   in 
rotalning  tho  etimost  money  without  giving  any  notico  of  an 
oxarcioa  of  tuidh.  option  a  purpose  to   retain  tho  money  hb 
liquidated  dajrtimeo  j^ay  rij^htly  b«  in^Xied,    as  contaid<i>d  by 
i^pollant,    then  he  can  recover  no  further  dmiaageo  in  this 
•uit.     If,    on   the  other  hand,  no  such  inference  followa  but 
the  diima^es   suffert^^d   did  net  exoeed  the  amount   of  the  earnest 
money,    then  no  reoovery  can  be  had. 

•he  evidence  tttndin^   to   ehov  a  breach  of  the  ccmtract 
the  question  arises,    v^at  were  the  dfluaagesT     Plaintiff's  eTidenee 
vas  to  the  effect  thf»t   the  «ash  market  Talue  of  the  Xaad  at   the 
time  of  making  the  contract  was  from  $X21i  to   $140  per  acre. 
Ondisputed  evidence  tendedl  to  show  that  a  sale  on    credit,    or 
part  credit,    is  usuaXly  nbout  ton  per  cent  above  the  cash  market 
vaXuo.     this  wnuld  reduce  the  purehaee  price  of  §11,60C  to 
#10,646  as  a  prt^per  basis  for  computation      of  dam<rige8.     Taking 
the  eash  market  ykIuo  at   the  most  favorable  figure  for  plaintiff, 
^26  per  acre,    the  land  mnn  worth  110,000,    and   in  th;  t   case  his 
loss  by  the  breach  w»^s  |646,     He  actually  received  910,500  in 
eash  on  a  aubsequmit   sale,   so   that  his  lose  oa  that  iMsis  was 
only  9245.     AS  he  holds  9^00  to  be  account  ^   for,  his  dams«es 
ill  the   former  er<.ae  wo^ad  b«  |245,   and  in  the  latter  oass  be 
would  owe  appellant   ^8.     At  best  the  dtmrngBB  bf>fted  <ni  opinions 
of  values  oan  only  be  approximately  arrived  at,   and  the  margin, 
either  way,    in  the  ease  at  bar  waiild  be  small   if  it   could  be 
actually  determined,     le  think  there  is  no  preponderance  of 
evl'lence   thrvt  the  loss  exoe«ded  the  ouount    of  ttie  earnest  money, 
■or  oaa  we  say  it  was  less.     In   ether  words,    the  evidence  clearly 
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iMte  to   8h««  that  tho  loss   and  th*  &et-off   ««r«  akout  eq(ttal, 
amd  our  finding  will   be  to  that   effect.     Tie  judgiwmt  below 
will  be  reTeroed  with  a  finding   of  fact    in   aacor^Bnce  with 
this   conclUEslon. 

EiSVlSRAai}  tflTH  KIN  DIM  a  0?  ?h^rt  • 
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^IHDXVO  or  FAC9. 

V«  find  that  ftpp«XXimt,   John  0,  Johnison^   breached 
the  contract   »u«d  on  and  thet  ftpp«lle»,    ^«  R.  Uehuselttr, 
suffered  damageti  by  reason   thereof   to   the  smount  of   .ianc,   «n4 
that  ap  p  fallen  t,  John  0.  John  son,  has  a  VRlid  eet-eff  for  the 
same  aaount  • 
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1,   B.   SCHUSSLER. 


JCMK   0.   JOHH^Ofi, 


Appallftitt . 


APPBAL  Hum 

MUBXCIPAL  CCORt 

)  <"?  CHICAGO, 


G  a  f\Hf< 


Appellee  ooatracttfd  to  soXl  and  appellant  to  bujr 

e«rtain  r«jj>I  gatate.     By  th«  torna  of  th«  oemtract  tha  lattar 

dopositad  $300.00,   ae  curnaBt  motiay,   and  th«  eontraot  previdad 

thtit : 

"Should  aaid  purehaaar  fall  to  perform  thla 
contract  pron^tly  <)n  hi  a  part,   at  the  tlBO  hare  in 
»peoif  lad,    tha  aameot  aeiney  pfeid  aa  above,    ahall, 
at  the  option  of   the  Tender,   he  forfeited  ae 
liquldi?ted  daflUftgea  ♦  «   «  aiid   this   contract '  ahall 
heeese  null  and  TOld," 

The  evidence   tends  to  ahov  th^t  appellant  refuaed  to 
MJPtj  out  )rit  eontreet*     Appellee  then  conveyed  the  property  to 
•aether,  retained  aaid  eameat  soney  and  brought  suit  for  a 
hreaeh  of  the  oentraet*     The  case  was  heard  without  a  ivory  a»A 
the  court  aseaaaed  dasHigea   la  the  auai  of  |900,   being  the 
difference  between   the  contract  price  and  proven  market  value 
of  th«  reaX  eatate  leaa  the  aiaount  of  aaid  eameut  money. 

Appellant  filed  a  set-off  for  the  §30n,    olaining  that 
appellee  first  breached  the  contract  by  failing  to   deliver  to 
hiB  aa  abatraet  continued  to  tha  date  of  the   contract,   h» 
provided  for  in  the  ecntr&ct.     But  we  think  the  court  waa 
Juatified   in  finding  from  the  evidence  that  thla  proviaion 
•f  the  contract  waa  waived  and  that   it  was  uaeleao   to  comply 
therewith  after  appellant  '-abandoned  the  contract. 

le  think,    too,    that   appellee  under   the  contract   and 
cirouastiuneea  haa  no   cause  of   action  and  appellant  no  rif^ht  of 


XXr 


.3- 


»«t-«ff .     Xh«  former  Vy  ftub««quentXy  cohy eying  the  property  te  a 
third  perty  elected  to  rteeind   (39  Cyc.  p.   1383;   MeLeed  ▼.  aharf. 
53  111.  App.   406)  and  thereby  exereieed  the   option  provided  for 
in  the  o(m tract   to  treet  it  as  void  'bee^suee  of  apppllejit*B  nen- 
oomplieaoo  with  lie  terse,    and   to  keep   the   earnest  noney  a» 
provided  in  the   contract. 

Re  eeuld  either  stand  upen  the  contract  and  sue  for 
a  breach,   or  aoquiesee  in  appellmnt's  abandoniaent   and  treat  it 
as  rescinded*   (id.  p.   1364)     He  oould  not  do  both,    (id.)     In 
effect  he  aequieseed  in  appellant's  abandonment  w&en  he  conveyed 
the  property  to  a  third  party,   and  then  could  no  longer  stand 
on  the  contract  except  te  exereiee  the  option  tlrerein  given  of 
retaining  the  eomeat  aoney*     Ihe  clause  avoiding  the  contract 
in  dft^ult  of  perferssanoe  on  the  part  ef  the  parohaser  gave  the 
vender  an  opportimity  to  rescind   (id.  1359)   i^ich,   as  before 
stated,   he  exereised  when  he  conveyed  the  prot>srty  to  Mnothor. 
Accordingly  the  Judgamut  will  be  reversed. 


\  AppuHt*, 
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Appaftl   froia 
Clrcsult  Cr,»a*t. 
Conk  Cnunty. 
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This  is  nn  aotiem  on   the  on.ue  for  p«r«on&l   Injuries 
received  by  lappellef    (plRintiff  b«X©w)   from  being  atruek  by 
a  street  cht  of  appcilXiuntM  &t   ih*  int«>rs«ctldR  of  Broadway  and 
Vaveland  tttiKets,  Chicago,   bt^twaen  S:5f>  ^ad  9;Cf^  p.  m.,   Jun«  23, 
X914,     *ihe  ccr  was  going  north  on  the   fornor  atraet  and  plain* 
tiff   «»fit  on   th»  north  ftid*  of  the  latt«r.     There  w«e  no  buil<l* 
ing  on  any  corner  stt   the  intaraeiciion  txcept   the  northeast 
oorntr,   where  thero  wnJj  a  otora  lit  «p  with   thr«(R  loo  watt 
lungs  ton  lighttt,    two  in   lh«».  front  wln^lowB   (on   :t  roadway)   mxd 
on«  in  %ii9  eido,    having  half-frost«<i  glo^as.     Thert^  w.s^  nti   ;  ro  streat 
light  ut  th«  Bouthwoat  comar.     Appollao  eona«9d««  that  the  stratt 
c^r  V&8  lifted  \xp  froRs  the  ineida,   and  although  he  says  h«  »a» 
no  headlight  on   it    the  undisputed   eyidenca  i»  tliat  t>ie  car  hfed 
one,     "^.hore  is  nothing   in   the  record  to   indicate  unusual  darknose 
froK  conditions  liKa  h<f»ery  clouds,   aiiet  »r   fOR,    and  there  wtis  no 
obstruction  between  plaintiff  iind   tJie   car  frosr  th<»   tixo  he  l^jft 
the  sidewalk  up   to  the  tine  of  the  aeoident .      iU/  wf,w  seen  plainly 
by  the  motormaxi  and  a    -'aouengep   on  the  car  frou.  the  tiusa  he 
stepped  from  the  aldewalif.,   but   said  tht*t    hn  did  not  oee  the  ef>r 
(ncuording   to  his  last  statement)  until   it   was  fron  25  to  30 

feet  froK  him,   wlisn  ha  was  Vaiween   the  rails  of  its  treiok. 

*•  aaanet  eseapa  the  conclusion,   even  from  his  own 
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t«atiBony,    th%t  if  ht  dl4  not  aee  the   oar  It  wa»  1i««Mt««  1m  did 
not  iock.       ;hii«  >i«   olalniftii  to  hav«  i"aked   both   raya   continuously 
from  UiQ  tirt*»  ii«  l«ft  the  »i'l«walk  Rnd    th^  i  he  did  not   •(»«  th« 
car,   he   offered  no  «xcuae  coneiatent  with  physical  facts  and 
lAWii   tht«t  would  prevent  liia  eeoing  it  had  he  looked,      '^tie  vill 
not   'oe  heard   to  any  he  looked  aud  did  not  eee,  when  by  looking 
h«  oould  not  but  eee*     Hie   only  «xoui»e   for  not  aeelng  ti4«  cnr 
waJt  the  glexe   of  the  li£hta   in  «aid  atore  windows   towerrJo  whioh 
he  Wfetf  appro&diing .     hu  e.-^d  it  ^alnovt  ls<llnded  him,-*  luid  he 
6i>uld  not   eee  eo  well  to  the  aouth.     But  if  eon^oioue  of  that 
tSkOt  he  osrt&inly  ehould  hare  exeroleed  saore  c««re  In  trusting 
hie  eyeeight.     Despite  the  glare  ho  "could  oae  on  r cross 
Saveiand  ov^r  oaat,  **  «Ad  when   in  tite  middle  of  the  sidewalk  at 
the  northwest   corner  a  =.?  5C;   to  iCO  feist   ooutJi   of   the   crossing. 
rf  course,    he  ccwld  see  farther  as  he  approached  the  trMcke, 
Uefendemt'e  testimony  wmo   that  tr-e  CGi.r  wr<^a   then   SJO  feet  ar-uth   of 
the  oreeolng.     It  i«  inexplioahle  thHt  wiU)  conceded  good   si^ht 
he  ocMld  not  «e«   c   r  llgi^ttu   t.mt  diattoce,    or   tho   anr   ii^ifflf  as 
it  passed  the  «rc  ll&ht  .>*t  th«  corner,    th<?  existence  of  wfiich 
was  foot  disputed. 

He  said,    %ffOf    that  he  hs.ird  tiO  gong,    but  l>otb   the 
BOterman  and  a  pafcaenger  ot*;nding  by  him  testified  tvwt    it  was 
seund«d  frem  the  tiase  appellee  i«ft   Use   fcidc-walk,   but  thst 
nsTertueleao  he  continueti  to  walk  straight  on  with  );i8  head 
down.     Neither  seeing  nor  hearing  unti^r  such  circursatances 
would  ittdioftte  »A  state   ff   lacntai  fib«orpiiori   tMi;  t  ffi»ui«  hii» 
oblivious  of  his  surroundings. 

The  inoonsist«icy  of  hia    own  teitlHaony  with  physical 
ffiote   «nd  laws   ic   emphasised   too  by  Tariations   of  his   testimony 
In  important  p-  rticulars  otul  its  no  re  or   less  apoiogfttio 
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ehiurcoter*     But  taking  his  Tintnl  v»raion  of  the  faKitti  he  e&id  ^% 
•could  e««  lor  fe»3t  sst^uvh  of  th«  corner"  wh«n  h«  etfinrtcd  fro« 
the  aldevalk;      thai   "tu*   car  was  lightiffd  up   on   the  top;**     th^t 
h«  4id  not  ^^t  the  e/*r  ^t  »il  wh«n    In  th«  w«Bt   .>ound  track 
th  uaii  iookin^  to  tlic  south;      tr^t  he  aaw  it  for   the  fir»t 
time  viih«n  in   th«  rsiddie  of  tho  eis«t  lioorAd    tr»;ck  and   thnt   it 
waa   th««   fjroKs  55   to   4-   feet  ww«y   fr^m  him;      tVj«i.t   at   thfs-t   tiai« 
iitj  wjic  %'i4ikint>  «  t  an  ordinary  tjait  isad  »imply  quickened  hia  step 
lehon   he  «a«  the   oar.     7h«»«  ^tut«M«nt«   cannot  b«   t*en»on«bly 
raconcilsjci  «it'-i  undispulea   condition*   that  armbiad  him  to  aa« 
the  c.  r  eny  ti5«^  rtfter  he  left   the  sidewalk  If  h«  had  lonked 
toward   it . 

it*  only  direct   ev^J^^rica  «.a  to  the  car's   spa^d,   aaida 
froai  hio  own    («>f  which  /le   ciouia  htti*dly  ^udga     if  rifl  did  not  aaa 
the  car  until    it   w^»a  within   20    to   4C   f«et   froia  hia}   Wv.a,    that 
th«   cur   elcw^f^-J  up   wt   the   corner  a/id  woa  g'^lriit;   frojr.  If'   to   13, 
aiilaa  «n  hriir,    f.nd  thftt   the  power  w>c.   j;V'Vara*sd  and  bmkes    apfj)li<'d- 
whan  th»  car  reach  ad   tua  BEidrild  of  thfi  (?ro»eilng,     "^he  re-«Beng<«r 
who  8«w  «,ppelle®  frc»  the   tiK«  ha  left  the   aiUewWilk   testified   thnt 
he   wailii^ed   into  the   ci.;r   track   vhrni   trnt  C£;r   sroii   ^fitl'.in   li"   or  12 
fe.:it   of  hiia.     He  hiujeelf   i,,t    r.ne  ti^'a  teistiric*!    th^t    thip   Cf^r   ti>^6 
then  witnin  3C   fast  of  hia.     Thore  c<*n    bs  no  '^ueation  that  th«« 
deductions  fros)  hie  own  evidence,    to  any  nothing:  abrvt  the  clesr 
prepoad^rence  of  Wi*^  evlden«a»   ur«?  to  th«  effect  that  ha  did  not 
axar else  ordini;.ry  csxr^  for  his   cflrn  8«fety.      If  by  the  exarolaa 
of  (EWdintsxy   casre  plaintiff   could  "ae  »e  aeen   th«  c^r  while  he  war 
thua  approaching   its  truck  the  lew  Bi?4o  it  hia  rtuty  to  aae   it, 
»nd  n  failure  of  duty   in   that   r»»«pect   will  bar   a  recovery. 

^£'  i  i'  1*  :i£'  ^'  iimifflixz.  las  in.  13;^.  149;     cotter  v. 
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CjaAc;i«a  'J^ty  .iy>  xAl  11  x  *  App^  Ivi.)        It  i«  unnc^ees&nry  to 
eonsi'ier  «f:-; etiiW  aw :;«il«uati«  w«r«  j.;uiij./  ox'    th«  iiaf5lig«HC« 
chatrg«Jl.      Ii   stC33r<SMntid  ^iUi   til©  dat/  of  ttuJi   coiort  to  rend«r 
a  final  jU'igiB«at  ift  aucii  a  cuuo  (ii,2£ji  '•  jsi»  «!•  A«  *i  £•  :^«    -<»•» 
162  2ii.  ^i&i     ■'l3»4<aiAaoja  v.  _la^t  *itt  ♦  l.oui8  .-iy.  co_.,   .<;:s5  id.  d^ft) 
«•  Buut  rsvariitf    i;/i«  Jud^jfi«iit,    x'Xii4ing  >m  ult-LM^ie  facte   tbiat 
iftpp«ll«<;>  did  Hot  i3x^;rcio«  ordinnjc/  Cf-r«   for  his    own  o&fetj  «adi 
WAu  guilty  o/  nogikigtfnef}  vjuut  oojttribui«<i  to  ni»  injury. 
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7IliT>l5?fJ    ny  "PACT* 

We  find   thut   .:ipp»ll9«s»   John   &' .  Yail<   did  net  ®x«r<slsi» 
or<lii}&ry  ciur®  for  bla  otm  fstiftty  to  i!^vf)i4  the  r:.cnid<mt  t^orahy 
h«  !«»»   iR^lurexi   «nd  th-i.t  ho  wn?-  ^lity  of  negl5g^;c#  th»t  ecu- 
trlbuted   to  »uch  Injury. 
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Circuit  Court, 
Cook  County, 
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m,  jUiiTiCj;  BA«H3ii*  otaiv^HssD  TH&  osunim  Oi?  THs  Gomn, 


Thlt  »ppefti  ia  froM  a  Judgment  ^or  i^5,n(:0  tn  f^ror 
•f   the  plaintiff   on   a()';r^,irit    of   peretmi*!    injuriftfi   :siiefv;«?d   to 
hav«   bettn   caunftd  by  naglltienco   of   >ippell?mt8,    th«t   def«nd»nti 
below. 

Plaintiff  attcapted   to  feonrd  a   aouth  bound  A»hl«nd 
AYonue  Btreei   oar  at   lt»   ini«r8&ctlon  with    :?«b«^el€i  avenue, 
in     hlcf^^Q*     He   claimed  that   the  c^r  hud  etopped   at  the  regulcir 
•  topping  place  on    Uie  north  sid*.'   of   th*?   latter   otrerit,    ««njl    thfet 
it   sjtarted   up  ^vtut     »  h«  attempted    to  bo  art!   it,    r^aultln*-    ir. 
an  accident   from  which  he  ouffwred  ».  frftcture  of    the  neck  of 
the  rli^ht  fwiwur  and  o  di»«Hfed  condHion  of  hie  left  lf-*g. 
Defendants   ciaiaei,    &»  was  the  effect   of    their  eyldflrjee,    thrt 
the  car  did  not  &top   on   thf?  north   ?5itlfj  of    yabfinalft   avenue, 
thr.t   plaintiff  Mttorsipt^c^    to   br>;.r.i    it   on   the   south   Ride   while 
it  waa  in  isotion,    thp.t  ho  euffered  no  fri'^cture  or  dislocrtior, 
«nd  thai    the   dieeaaud   condition     'f    :ii»   left   !<?«   wa»    ««holly 
due  to   syphilis. 

i^laintiff  unquestionRbly  received  soiae  injury  and 
suffered  soite  d«n«fte  from  the   .accident,    but   th«  nature  and 
extent   thereof,    and  whether  due  to  appellentQ'    or  hie    own 
Besligenoe  eere  ctueatione  fairly  left   to  the  deoiaion  of  the 
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Jwry.     Thfe  evidence,   however,   whs   bo   cloaely  controv«?rt«<i  at 
•rmry  point  ab   to  r^nrtor  dmabiful  not  only  tho  qu««tiofi  of 
li«bility,   feut   plaintiff's   clnim  of   a  Uroken   funsur   nnd  a 
dia«aB«d  condition  of  the   left  leg  «»  *^  reeiult  of  th»  acnldfint. 
If  tha  jury  adopted  nelthor  cent^mtion.    thon  the  dHBHMtcB  anseoood 
wore  exoeebivo,    anri   could  welX  T)«  B<.;ommtod   for  by  nrguBont 
ORlculeteo    to   inflame  the  pRSSiono   and  prejudices  of    the  ^Mry 
with  ntaperA    to    the   tJefen««  thi-t   th<%  di^enasd  condition   of 
plwlntifj's  Ifjft   i«g  wac   du<«?   to  Jtyphlliu.      The  dnf«n»e  wks 
perfectly  l*,gitirr»at*  »nd  roaaonnhly  woll   Hupportwd  b;*  BJatfarlal 
nodlcnl  teetinony.     Plftlntlff*B   roimrol,    hewcTer,    in  hie 
«.rgui»s»ni   to   the  jury  r«?p©Rtodly  told   thor*  orer   ohj  pet  ions  by 
d«f«ndfmt»»    counisol  th»t  a  verdict  of  not  }?ullty  would   "etamp 
hlM  *  ■»  •  ^ith  a  loathsome  disoaao  th'«t  men  will   shrink  froae 
him  ali    tho  day-i  of  hio  lif^s,"  and,    if  h.&  h^snH  n  family, 
"•tejup  htm  with  aoraathin,^  that  will  deprive  hi!»  of  the  ri^^t  of 
OTer  having  one,*   ♦»  *  ♦   *itnd  if  he  lun't  able  to  hold  «ven  a  child 
in  hlH  axm»,   he  would  be  ash»jmi9d  to  look  it  in  the  face.'     The 
prejudicial  effR'ji  of   these  (statontentfs,   irofe!aif3fttly  designed  to 
hold  before  the  jury  the  coninef?wenoeB   of  th-sir  verdict  when   the 
plaintiff  loft  tne  onurt  ronm  "bo  Rtawp?>d, "   w  6   enhanced  by  a 
frequent   repetition   of   thero   in   various  fors^is.      It   was   error  to 
reeort  to  such  ar»:un>ent   end  for  ^he   curt   to  porsit  It.     The 
Jury  had  notiUng  to   do  icith   th<=»  cortsequencec   th  it  an  sdvsrao 
Terdict  would   dnt»ll  upon  the  pl»Sii.nttff .     The  evident  tendency 
of  euch  «B  ergunent  wee  to  prejudice  them  agw-inet  r  defense 
whloh  it  waa  the  unqueetloned   right  of  defendants  under  the 
toBtiaony  adduced   to  urge  and  rely  upon,    «nd  to   induce  the 
Jury  to  pcnallae  th»?  exereiise  of   it.     That  auoh  a  line  of 
argument  wna   improper  cannot  b^  que«tionod,   end  c -Mrte  will 
reTerse  therefor  unlese  it  appears  no   injury  reeulted  to  the 


liCi 


(.■#UIJ ,.  _- 


Xtifiol..-. 


f        •»•> 


•3- 


d«f0ttt«(i  pnrty  th«ir«froin.      (Appel  t,   chicf/Ko   -4ty  ]j^.  ^.,    2f>9 
111.   561;      U^inoeynBkl  v.      elly   Ooftl     p..   146  111,  App.   120; 
H«tll  If*    Chicuuo  h    at  on     :»  j,.    C£.,    IS.'i   111,   A;pp.   S>B;      f^pkina 
^*  ^t'P^ing.    i''^-  ^;»   '•'.    '-•>.    43  w,   ....   506;      56  Texas  Ciril  Appeal* 
240,    ai,       .     *•   V5ft;      gulf   C.  A  g .  £.   It^,  ^.   Y,    liQolay.    131    .>• 
W«      ('.rex»«    Glvll   Appftfllo,    1910)   831;      Hlltoan    t,   Detroit   13nit(?.i 
Hy.   Cc.    137   I'loh,   184;      ^.^orrAoon  t.    .:;:!. rpfctnter   «t   m^..,    146  n.  ;, 
106;      179   ^loh.   2^7.)      Th*5    reenrtf,   hetreTpr,    is    su^  as    to   furnish 
tbe  pre8uiraj>tion  that  injury  did  result.     Th*  bur"1#n  of  proof   was 
on  plaintiff   tn  prova  tho   injurisa  }ie,    claimed,   *-mci    it  wes  met  by 
ouch  3trons  ''fTid.ene*  th<  t   diff -a'erit  jvr4«8  jni|?ht  w«li  rearJi 
different  coneluslona  iiu   vo    tho  oxt^nt    of  r/l«intifr»®   Injuries 
and  the  cnua©  of  thew.     In   view  of   thi*   ;-ii>ite  of  the  rtcord  «• 
anoi  r«T«re«  the  Judgraent   imd  rweraad   ti!«  ct^u&«« 

Alth';*J45h    there   *s  b  hIso  prob*ibl»  srror  in  allowing  «» 
aaarvcr  to  a  hypeihetioal  quoestif>n  th -t   «jnoroach«4  upon  tha 
function  of  th«  jury,   y«t  in  vl«yw  of  the  conclusion  otatod  w« 
dsaxs  it  tmn9Coa»«ry  to  conwider  othar  alleK«?l  errors  or  other 
resiarlui  of  plain tiff»s   >ittflm«y  cowplainetl   of,    as   ihsy  are  not 
liksly  to  1>«  rapeatdd  ^t  «noth«i*  tri{>l.* 
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MR.    J^»oTlCK   BA?i|!S3    riKUVP:^??.!)  TH:.    Oi'lKIOS    CF  V^^>   C  HHf , 


Appellor  «a«  ongftged   in  the  tranefwr,   etorage  unA 
Afj»4f  butiin««8,    and  appollsnt   in   th«  forwnrdinfc  of  f  reii-ht . 
Doiilings  were  Had  between  the  two   ooB^eniea  from  l-sy  19C-6  to 
April  191?,,     In  that  time  «ppellG4it  forwarded  from  0hioA«(o 
to  oppolloo  household  goode  and  furniture   in   c^rloi^d  lota 
f9r  delivery  to  Teriouo   consi|!rnettO  in  foid   outnide  liinneapolis. 
Appellee,   ae  a  rule,    collected  carriage  and  other  charges 
froB  the  consignees,   pftid  freight  ch&rgea   fron  Chicago  to 
Minne«ix>ollo  *^^  drayage  or   c&rriage  charges  on  individual 
lots  delivered  in,    or  forwarded   frow  .Vinneapolis,   and  from 
Money  so   oolleeted  deducted   itu  diBhursein<mtB  and  chargee. 
Balanoets  duo  ^ooaao  imoediately  payable  after  appellee  had 
performed  ouch  services.     The  last  tr»n«RCtlon  *«»  in   npril 
1912. 

Appellee  brought  t>iis  suit  I)eGen<>>er  Iti,   191t, 
claircin^;  a  balance  due   of  4^40.     The   caee  wws  heard  with   ut 
a  Jury.     There  wee  a  finding  and  judgment  for   M73.29,    the 
aanount   of   ite»s   in  plaintiff's  bill  of  paurtioulars  proven 
up.     I0   the   declaration   consisting   of   the   cMwaon   counts  was 
pleaded  the  tfeneral   isi«ue,    statute  of  li»i  tat  ions  »nd  accord 
Mid  satisfaction • 
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Oii  Deeen;b«r  31,    19C6,    according   to   doffwdant^e   ledger, 
a  balance   in  plaintiff's  favor   of  $R6.04  wftB   Btruck  and  paid. 
Faynswnt   by   check  for  that  aasount    in   January  1910   in   fidreittert, 
Defendant 'o  bookkeeper   and  namager  both  testified   th?  t  a 
statejcent  of  account   mb   It   r.ppenred  in   def®n;lant's   1  ed;rer 
accoBq;>anled  said   check  raid  closed   the  account   to   th^t  dote,    and 
thut  nothing  to  the  contrary  was  her.rd  froiR  plaintiff  until 
1914.     .Plaintiff 'a   president    dvrnled  receiving    such   st»tesnt?nt, 
but  hie  tetitinony  doea  not  indicate  a  personal  knowledge  or 
recollection  of    -tetnile  bock  to   that  time,   «in<t  honce  dees  not 
foeeesB  the  probntlTe  force   of  d »>f ©n di^n t * e   evidence  on  that 
point.        Tlie  ledger  shows  a  running  account  from  June  3  90S  to 
Deeeirsber  31,    19ro .      It  w?;^    kept   In   the  reguls  r  course  of 
bueinee    ,    and  by    reijson  thereof  and  because   r\f  the  deatruotion 
by  fire  of   the  original  booke   of  scc^unt   it  w?a   reeeirsd   in 
eridenct.      *e  t'ink  the   evidence  juatifieft  the  inference  th«t 
the  ncc<^unt  w-s    cloced  up   i-  the  iHtter  date,    thus   rendering 
it  neoessnry  to  exclude  the  account   oTior    to  thssi,  tin^e,   which 
ahowa  SI  debit  ngainnt   dofenUant   for  a   specific   lt<»?r  for    i95.15 
and  a  balance  of   4>114.2C  on  the  general  recount,      Vany  of   the 
debit  and   credit    churgea   iteaiissed   in   th.t  i^enerHl   account   are 
Ineluded   in  the   ?jOcount  an   ihown  by  dcfandent'e   ledger.      Hence, 
la  view  df  a  stated  account  up   to  December  31,    ISOft,    the 
prior  debits  of    |»ft.l5  m\A  ?;114,20  ohouia  be  deducted  fro« 
plaintiff's   charges.     Ihis  would  reduce  plaintiff's  elRiro  to 
IS63.94. 

Ihe  lost   iter,  in  plaintiff »  account  is  &    l^bit 
cbaxie  of  ll'-fi.lO  9n  account  of  »  cnr   received  by  plaintiff 
^ril  16,    191?,    for  which  defen*2ant   sent   a   t'i,'.?ht  draft   for 
IX5&.41  with  a  voucher  enuRi^rating  th«   iteres   of   debits   and 
credits   in   th<"t  particular  account.     AccoBspanyini?  the  draft 


,?«'/^h# 


Tf ": 


Rl.ri-' 
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vaui  a  letter  cf  inetruotiona,   dated  April  la,   1912,   whioh 

"If   th«  jxinouiit  of   rr«i{ifht   3h*^rge»  yo  s  ?.  re 
oom>«lle><l   to  pny  Ttiries   from  tn^t   ah.wn   in    our 
vouchor  «nclt>89d   report   the  fi%ct   to  thia   offios 
at  once  and   if   in  your  f«.Tor  tra  will    send  you 
a  check  tor  tii<?  diff ©ranee,    if   in  our  f»vor 
send  U0  A  dn&ck," 

It  nppeftrs   that  the  acooimt  rm  thin   car  wais  not   olMI«d  until 

JUBt  as,    1912,    T*i«n  defendant   receired    credit   for   cf>llf?-ction 

th«reon,    l««ving  It  delator  for    ;1!0>6,10.     Taking   the  letter, 

draft  and  thi«  specific  aecnuiit   tOi5j<»th«r ,    we  think  ^lf»f sndsnt'e 

contention   thit  ajild  draft   closed   t>ieir  entire  accsount   and 

constitutevi  an  accord  and  "^tiofaction   is  untenable.     Plaintiff, 

haw«T»r,   hfvving  retained  tho  draft  all  the«e  year*  without 

proteat  or  question,   mxat  be  deemed  to  h»Te  accepted   it  as 

payi^ent  on  account*     At  the   trial   it  offer<^d  to   tvUrrender  the 

draft  and  defendant  ej&id  it  would   each  it,   but  nothini?  aeciee   to 

hare  been  done  a1»out  it,   end  the  amount   thereof  is  included 

in  the  Judgjoent.     te  thiiik  under  au<sh  oircumetan<»ea  fUfsndrtnt 

should  b«  credited  with   the  ainiTunt   of  the  drssft  and  plaintiff 

relegated  to   it»  remedy  thsreon,   unleee  the  parties  avail 

theaiselvee  of  the  epoortunity  given,   aa  hereinafter  stated, 

to   close  this  undisputeil   item* 

there  being  a  oroea   demand   ^rlaing  on  a  ssoarats 
shipment  from  plaintiff  to  <i«fandant  on  h-^rch  11,   1^11,   ws 
think  there  was  a  naituwl   account  between  the  parties,    *>.ioh 
drew  to   it   all   items  after  December  31,    19tO,    ajid   the  suit 
having  bet^n   conwienoed  within   five  years  from  the  last  item, 
namely,    th -t   of  April  or   June  1912,    the  plea  of   the  etfitute 
of  limitatiovB  ws<r;  unavailing. 

There  must,    therefore,    be   deducted  froa  the 
•Sttrt's  finding  of  ^473. S9  the  three  iteiss  of    :^9&.15« 


r;i      ^n      t--.|'-il 


.rt 


$114.20  Mfid   |165,41,    KiBountin^   to   1364.76,    leaTing  «  balane* 
of     108.55,   ao  th«  finiiinis  and  Judsmnt  of  thlo   eourt,   unless 
to  save  furthor  lltiigstion  over  th«  dreft  -   the  liability 
for  wtiich  la  undlaputcd  •   the  pi%rti«s  agree  to  have   it 
surrendered  and  Includ^Kl   in  the  judgnent  to  be   rendered  here, 
in  w>ich  cttse  the  Judgmflnt  vould   be  the  ad<!itional   anount 
•f   the  draft,    vi»«$263,94.      I'he  Judgment  below,   however, 
mat  be  revftrscd  end  one  f<^T  wppellee  fute^ed   eithf^r   for 
IIM.53  or,    if  the  p&rties  afEree  within  five  days   herefrom 
as  to  such  diopoBition  of   the  draft,   for  ^263.04 • 

wnii   FlliDIlTG   Of  fACf . 
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Ill  -  24417  FVa-omQ   OF  FACT. 

We  find  tixAt   tti«r«  was  a  stated  account  between  the 
parties  hereto  on  D«o.  31,  1908,  and  that  thereafter  there  was  a 
running  account  hetween  thvoa  up  to  June,  1912,  on  wiiich  there  ia 
due  to  appellee.  ^:inneapolis  Transfer  &   ^mrehouse  Comp&tiy,  frcn 
appellant.  Terminal  Warehouse  Company  of  Chioago  height*,  the  sua 
of  $106.53. 


l?jl      -      'JI4497 

COiflPAHY,    9   iqorporrttlon, 

Appends,         /  }  Appe«il  from 

\ 


Circuit  Court, 
Cook  ».-ourtty 


ALB^V  I*A]I9  et  ai>,  *■  , 

-  "-^  214I.A.  661. 

Ml.   JtJ3TIC.!5  BAHK^   ISiaiVK'JKD  TRK   CPlKlOK   07  TlflS   Cf^JHT , 

ihis  appeal    la  from  a  docre«  nllowln^   a  mechanic** 
lien   for  g  .k   ntovei*   sold  and  delivered  under   a   written    oontrKCt 
t>i«refor    entered    into  be-tween   Hjp«lle«  and  appelifmt   Albert 
Langf    thip  o«ner  of    th*  premiaoa.     The    ens*   was   riesrd  upon  the 
pleadings  and  stipulated  facts   w   loh  show  that   said  Lang  wbs 
the  owner  of    Uie   two  separate  parcel*   of   land   dn   wVuch   the 
lien   is  declared,    that  he  irf.e    erecting  "buildings   on   each  for 
residence  purpoaee,    that   the  contract  for  the  stoves  ^ma  dated 
June  19,    1916,    that   complainant  delivered   twelve  ga»   stoves 
in   unasserabled   parte   to   each   of  said   buildings   Uepternttir   ;i3, 
1916,    Lh^it   he   did  not   connect   them  nor  a^-^ree   to,    but   that   said 
Lang   subaequently   connected   Xhsm  tc  perwenent  g«*s!   pip^i-B    in 
said  buildings  where  they  were  use  I  by   tenants,    thnt  n^^thing 
has  been  paid   on   the   contrrct,    and   that    the   clairc  for  lien 
was   filed  r.ovfuaber  3,    1916. 

v^ppellHtit   niaiiHB   tl-K^t  appellee  is  not   cntitifK?  to 
a  lien   b«cauae  he  did  not  e^-Mewble  or   inatall   the  stovps   to 
permnnent   fittings,    and  b^cnueo  the   dr.te  wher    they  were 
connected  and  became   attached   to   the  real   estate   is  not   bhown 
by  the  stlpul'^tion.      We  f^il   to  aee  that   either  contention  has 
any  bearing  on  appellee's  right  to  a  mcchenic's  lion.      It 
■atters  not  ^vho   inis tailed   the?T^  an   long  n.e   they  were  oppHxatus 


ffWO 


furnished   and  duly  delivered   at,    and   intended   for  uj  e   In 9 the 
bulldlnf^fli,    nnd  were  actually   connected  up   as  ».  part   of  the 
realty* 

It  is   also   claimecl   thj.t  hy  the  wording   of  the 
contract  tlif?  eto/es  were  to  b©  delivered   to  appellant   at  anoth(»r 
place  thh.n  at   the  preni»e«   wher'    the   lien    is   a^ught.       liile 
there  is  mcme  amhiguit/  in   the  order   it:    if'slf^nating  i^ere  the 
steree  were  to  be  deliTered,   yet  takini;  the  contract   as  a  whole 
(whieh  we  detnn  it   iinnooeasary  to   oet    forth)    it   is;   susceptible 
of  only  one  r«iaeonable  const  ruction  -    that    the   Xito-^eB  i«fcre  to 
be  delivered  wh«re  they  actually  were  rielirered,    neniely,    rat  the 
premises  where  the  buiidirigo  were  in  process  of  erection,    ami 
vith  Wiiicii,    ao   expressly  declared    in   the    contract,    they  were 
to  be  annexed  for  permanent  ui^e* 

Kor   do   we  t   ink  this  fact   that  the   contrMCt  provided 
that  appellee's  responsibility  shcuiu  cease  after  its  delivery 
of   the  utoves  at  the  building,   and  that  they  should  become 
appellant's  property  and  remain  there  at  his  risk,    in  anywise 
affects  appelise'e  right   to  a  meohanio's   lien  under   the  etatutft. 
It  ie  not  quest imed  that  when  gas  stores  are  so   connected 
with  th«  realty  they  constitute  apparatus  falling  within  the 
proTieiono  of  the  Mechanic's  Lien  Act  for  which  a  lien  rnay  be 
declared.     Ho  authorities,   therefore,   need  be  cited   on  that 
proposition*     The   decree  will  be  affirmed. 

ArfXHXSD. 
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VlU&SaiiO  Wii^AQCA, 


f> 


Appellee, 


Appeal  from 

Municipal  Court 
of  UhiOftgo. 


\  Appi4l«nt. 

\  / 


14  I.A.  Q62'^ 


Am  otatod   In  appellant *9  brief,    the   i:;ole   question 
is  whether  the   eridenoe  justifies   tlie  judgment  of   the   lower 
court   entered  upon    the   court's   finding   to  the   effect  that 
appellant  owed  appellee    the  buei  of   ^300  for  rooney  loejned  by 
•ippellee  to  appellant*     In  support  of  appellee's   eridence 
as   to   euch  losjne,  ss   I3^,aln6t   the  unsupported  denials   of 
appellant,  three  witneaues  testified  to  facts   imd  cirouicatancee 
from  which  appellant* a  acknowledgment  of   the  debt    ms   ole-arly 
Isqplied,    »nd  we  find  nothing  in   thf-  record  w/dch  warrcnte  a 
rerersal  of  the  court's  findinp;  and  Judguient. 

AFPlHMiSD, 


n 


174     •      S463I 


CITY  0?   CHiCAOa 


-VILLIAM  AIJilXTii;!, 


Appeal  fr OB 
£i!Unlcip»l  Court, 
Chieogo, 


214  I.A.  66g^ 


MR,  JUiitlClS  BAHIfJgS  DlfiLfTTRKD  THE  OPISK®  0?  THE  CCUUT 


On  ft  trial  had  befrr*?  the  cowpt  i/ithoui  a  Jury 
pipr«llnnt  n.-^a  ffl»md  ^-villty  of  vlolv^tlnjij  w.  e«j't>Altj   city  or'llnenoe 
as  d'SBoribtsf!   In   th«  coesplatKt  vrhlcih  cfefergoe^   tyrrt  >it^  "kept   or 
W&9    cosr!-*ct«dl  "^ith  «  eftrtdsln  hmjr.ci  ar  roes?  T^itrrj   oertein  persons 
»«r«  permitttfd  tc  gjsrabljs  fer  mnr.o.v  or  ether  ■y&lufJble  thing" 
ia  Tiolfttion  etT  R-^ld  crfJineree, 

li*  we  iRT^^  disregard  the  unc«rtr.lnty  of   th^   ch&.rge 
Bad«  In  thiS  eXterrtRtiTG,    contrary  to   tre  rulfls  of  pleading,   aad 
the  fact  that  th«   connect ien  p*nRiir?<?d  'bj''  tJ3«9  ordinance  ie 
•t7ith   tJi«?  i»anugeme>nt   or   operi^tlcn"   fif  such  »  hourt:   or   rooffl, 
yet   it  Ie   cn"U(jh   to  sey   that   thc^   evidence  n«i?ith«r   sshovR  ths^t 
the  eppoiliast  kf^pt  nr.r  that  ha  vrtru   In  nnywiee  cennerte<l  with 
the  houvfl  or  rocjp  in   ctjc^tinn  at  tl;«5  tir?.«  it  iwas  r.hown  jsanbling 
«rc.»  cnrriftd  on  there.     :U'i;«rdlC3n  of    the  'jueatien  ©f  his 
identity  with  thfl  ppraon  with  ^hom  the  '^ouTplainini*  witneoe 
ciaijsr.  hfs  /-anibl^d   «t   ©uch  pl?r.c«,    th«r«  «bp  no  i^%t'^r^t   to   show 
enyth5r.f.'  (^Ise  ihun  hie  pr/?Bonce,     ?he  prpflf  w-'R   tJi^^l  hlo 
l^yotkey  kept  th.?  pls.co,    isut  whs-thcr  he  •rr-e   ir   «n,y  «•»/  connected 
vith  th«  B&Bic  dirt  not  ftppear.     The  ju'lrBie-rt  m»»t,    therefore,    "be 
rev@re«d« 
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CITY  oy  cHiCAoa. 


>,  Afpelle«|^ 


KiLLim  Aihuxm, 


Appeal  from 
iftanlciiial  Court, 


^  App^innt.  /  ) 

2i4iA.ee 

m,  jroi»T£cx  MAsmm  hslI^^kd  the  orisicsj  o?  the  gcuht 


^ 


On  a  trial  had  h«fr:T«t  th»  coiart  ifithouJ*  n  ^ury 
apr«llftnt  "Wr*  fmwiA  fjuilty  of  vlol^^tlng  ».  eftr-talh   city  ordlnano* 
as  d^eGTlbftd   In   th,«  coc^laint  vrhlflh   iSifereod   thrt  H«  "kept   f^r 
w&«    coiin!«»ct«di  <*ith   «   cftrtnain  h'lwsi^o   or  tooeb  -H^ftrrj   r:f>rtain  p«r80n» 
*»«r«  permitted   tc?  gsmbl^j  f«?T  iR«vr.R,v-  or  other  valur^-bl a  thin;;" 
in  rlolatien  ef  eald  cr<iinarQ«f. 

If  «re  fswfkj^  rtlsrogcird  the  uncertainty  of   th<«t   chi-rge 
8ta<1«  in  ths  ftlterriRtiYe,    contrary  to   tre  mlea   of  pleading,    cmtf 
th«  fret  that  th«   -connect ien  p^nailfred  bj-  \h<?  or.iinsncw   is 
•^Ith  thp-  ecinagisiBent  or  operrttloR*  ef  such  r  hourc:   cr  rooia, 
yet   it  ir   cn'^ugh   to  8fiy  tlint   the    evidence  n<*ith«r   shows   th^t 
the  appoilont  k^pt  nr.r  *.^At  he  vri-.s?   In  nuywisc  crinncrted  with 
th«  hou'*i»  or  rooTT  in   cucstinn  ei  tl^*?  tira??  it  wr^  r.hnwft  ffHiabling 
wc»  c.-irriftd   on   th«r«.     rH'^iBrdlcnn  of    the  'juee.t.lOR   of  his 
id«Ktity  with  thfl  pprson  with  rrheia  the  ^ej!tpl«.ir.in;',  witn««« 
claijSR  he   ;  uiulslj&d   at  euch  pl&c«,    ih«re   «Kf  no  Ptt«r^t   to   show 
tMnythinf-r  O'lim  ihs^n  hie  pr<?Boncff.     ?ho  profff  w-^b  tJi»-t  hi» 
"brotkei^  kept   th.?  pls.co,    T&ut  whether  he  T»n6   ir;   eny  w»y  connected 
with  the  s.ime   d.trt  not  a-ppear.     The  ju'^rwwjt  m>»t,    t.h«refc»re,    T3« 
rov€«re*d» 
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BULLOCK   'rKACTOi;    CO:. i ANY, 
a  corporation, 

vpefendant   in   avtot  ,       iJ 

/  i      iJillCK  TO  aUi'lSiilOH  COURT 
va.  \  /    ) 

\  /      )  OS   COOK  CCUNTY, 

FRAIIK   A.    WIlsrB^  and    ,V.    J.    wALMR,    ) 
il&h^titt»  in  i-irrctf.        j 


214  I.A.  662^ 


MR.    JUSTICE  KATCHieTT   DELIVERED  THK  OUNION  OP  THl  COURT. 

The  defendant*   below  appeal   from  a  judgment   entered 
upon  a  directed   verdict,      Plaintiff   sued  upon  notes  given    for 
the  purchase  price  of  a  "Creeping  Grip"   gasoline  tractor   shipped 
from  Chicago,    Illinois,    to   the  west  limits  of  rilos  and  Milwaukee 
avenues .        Defendants  were   to   pay  freight   and   settle  by  paying 
#600,00   in   c»8h,  and  notes  for  flOOO.OO   each,    chie   in  30,    60  and 
90   days.      The   tractor   was   to    rensain   the  property   of   the  vendor 
until    the  purchase  money  was  paid  in   full.      The  order   was   signed 
August   7,   1914.      On   the  bacJk.   of   tixe  order  appeared   the  written 
warranty  of  the  plaintiff  vendor,    that   the  tractor  was  well  made 
of  good  materials  and  durable  if  used  v/itu  proper  care;    that  the 
vendor  agreed  to   furnish  free  of  charge  any  part   that  iui^.ht  prove 
defective  within  one  year.      It  provided,    "If   upon  three  days  trial, 
with  proper   care,    the   tractor   fails   to    <fOTk   well,    the  purchaser 
shall   iasmediately  give  written  notice  to   the  Bullock  Tractor  Com- 
pany, at  Chicago,    Illinois,    and  to    the  agent  from   whcan  it   urns  pur- 
chased,   stating   vfherein    the  tractor  fails,    end  when   the  purchaser 
desires   us   to    send  a   competent  man    to  piit  it    in  good   s»ori<:ing  order, 
shall   allow  reasonable   time  therefor,    nnd  render  necessary  and 
friendly  assistance  to   operate   it.      If   the   trouble   ia   due  to   de- 
fective material   or  ".'ork.'.anship,    the   total   cost   of   sending  the 


exrert   shall  be  borne  by  the  company,    otherwise  the  purchaser 
shall  pay  sai^i   expense.      If   the  tractor   cannot   then  be  made  to 
work  well,    the  purchaser   shall   inunedlately  return  it  to   eaid 
agent,   and   the  price  shell  be  refunded,    which  shall    constitute  a 
settlertjent   in   full   of   the  transaction, 

"  bee  of   the   tractor   after   tnrec  days,    or   failure  to 
give  written  notice  to    aaid  company  and  its  ajfent,    or   failure  to 
return    the   tractor  aa  above   specified,    shall   operate  as  an  ac- 
ceptance of   it  and  fulfillment  of  this   warranty,     Tuis  warranty 
c'nnot  be   changed  or  abridged,    and  excludes  all   implied  war- 
ranties,* 

The  plaintiff  offered  the  notes  in   evidence  and 
rested,      Xue   defendant   V/indes  then  testified  that   defendants, 
at   the  time  of   tidji  transaction,    were   eaiployed  in  building  a  road 
en  >  ilwaiikee  avenue,    under  contract   with  the  State.      Defendants 
never   saw  the   tractor   in   question  until    it  was  brought   out  where 
defendants   were  working  about   August   13th,      (in  August   12th  defend- 
ants made  a  payment   of   $6CC   in   cask  and   the  next   evening  plaintiff's 
demonstrator  brought   the  tractor  out   to    the  jcb  and   the  following 
day  attached  it   tc  a  Icnif e-shaped  plow  of   defenciants,    known   as  a 
horse  rooter.      The   engine,   however,   ohoked  and  stopped,   and  as 
witness  walked  along  behind  it  he  picked  up  broken  parts  of   it. 
"The  rollers  of  the  pin  tooth  gear,    the  Manganese   steel    rollers 
that   surrounded  the  pins  in  the  pin  tooth  gear,   cracked,  br  ke 
and  fell   out  and  dropped  along   the  road,"      On  the  next   day  plain- 
tiff's dationstrator  again  ran   the   tractor,      one  of   the   apokes   in 
the   sprocket  wheel  broke.      The  macxiine  becatrte  out   of  align/uent. 
That  afternoon  I'r,    Smith,    the  secretary  of   the  company,    came 
along  and  said  he  would  take  care  of   those  parts;    that  he  would 

get   the  broken  parts  replaced  on   Sunday.      He  asked  defendants   to 

other 
be  patient  with  them.     On  J-onday  aorenson,    the/deojonstrator,   again 
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ax 


Ojfl.tv; 


Torino 


tried  the  tractor  att»ciied  to  the  rooter  and  plow.   The  load 
was  too  much.   The  machine  would  jerk  and  stop.   It  would  run 
fifty  or  a  hundred  feet  and  then  stall.   On  -'edncsday  3iaith  can* 
again  with  more  repairs.   On  Thursday,  Thriday  and  Saturday  the 
machine  was  broken  down  practically  all  the  time.   3mith  again 
said,  "You  boys  must  he  patient  with  us,  we  will  get  this  aaa- 
chlne  fixed  up.   It  takes  ti/Be,"   Latex  in  the  day  ?  r,  Hullock 
caxae.  He  said  they  would  h&ye  the  repairs  out  the  next  day, 
on  Sunday,  August  iiSrd,  plaintiff  had  a  drayload  of  repairs 
out  and  a  gang  of  men  who  worked  with  defendants'  mm  all  day 
and  continued  until  11  a.  ai»   konday.  on  the  29th  Limith  asked 
defendants  to  sign  notes  as  agreed.   Witness  said,  "I  tcld  him 
the  time  was  getting  short,  and  we  had  to  finish  this  job,  and 
these  delays  are  serious  for  us,  lie  said,  'Well,  you  sign  up 
these  notes,  and  it  will  make  it  easier  for  us  to  get  these  re- 
pairs tc  you.   It  settles  the  accounts  on  our  books.'  he  said 
HT^   Bullock  was  objecting  because  the  notes  were  not  signed. 
That  the  Bullock  Tractor  is  a  big  Company  and  are  at  the  back 
of  it  snd  yow  boys  take  no  risk  at  all,  'He   will  take  care  of 
you  on  repairs,"   It  rained  during  the  last  part  of  August,  so 
the  KiHChine  could  not  be  used.   It  was  tried  again  on  the  2nd  of 
September  and  broke  down  completely,  llaintiff  sent  men  out  to 
work  next  day,  aeptesmber  3rd.   It  was  tried  out  on  the  5th,  6th 
and  7th,  but  would  not  work.  On  September  bth   defendants  wrote 
plaintiff:   ••«*«  kindly  request  you  *  *  ♦  to  put  the  machine  in 
good  wo  rising  order  *  ♦  *.   if  you  cannot  put  it  in  running  or~ 
der,  why  don't  you  say  so*  *  *."   Two  days  thereafter  further 
repairs  cane  from  plaintiff,  after  which  defeiuiasita  got  part  of 
three  days  work  out  of  the  tractor,   on  the  17th  of  oeptewiber 
Siolth  demanded  payment  of  the  first  note,  wtxioh  was  refused.   Tlee 
witness  says,  "I  said  'W;  if  you  will  make  that  machine  vork  ten 


days,    eight  hours  per   day,   without  a  breakdown,    with  your   own 
operator   running   it,    then  we  will   pay   for   the  machine.'      ue  said, 
'Jio,  but  I  will   tell  you  what   i  will   do,      if  you  will  extend  your 
note  we  will  pat   in   these  new  parts,    take  care  of   you,   and  you 
won't  have  any  further  trouble  with  this  machine.     The  ?.ullook 
Tractor  company  is  a  big  concern   and  is   bfeck   of    it*  *  *  ,»      i   told 
him  the  delays  were  getting  pretty  serious   for  ua>    *   *,     },e   said, 
'tfell,    you  renew  tfiat  note,    pnd  we  will    take-   care  of  you,   and  put 
in   ne?/  parts,    end  fix  the  machine  up   in  good   shape,'" 

On  September  3oth  the  superintendent  canie  out  and 
looked  the  iBachine  over.      ;in)ith   came  the  following   dny.      They   said 
if   they  could  have  a  cheek  for   :^100C.OO   they  would  take  care   of 
theffi  on  parts.     Witness  next   saw  the  tractor  standing   in  a  farm- 
yard dlssiantled.      This  had  been   done  by  plaintiff's  men,      on   the 
9th  of   October  plaintiff   sent  a  gang  of  men  with  a  load  of   re- 
pairs.    They  worked  on   the   tractor  for   three   or  four   days.      On 
the  13th  of  dctober   Mtlln  or   .jpenoer  drove  the   tractor  up   to  ^hert 
defendants  were  grading  and  said,    "Here  ia  your  tractcr.  Mr, 
■vindes,   here  is   your  machine,"     ¥indes   replied  that  he   would  not 
accept   it.     The  machine  was   in   the  some  condition  it  had  always 
been  as   to  parts,    etc,    "upencer   said,    ♦!  aju  going  to  leave   this 
machine   in   the  middle  of   the  road.'      i   tcld  niiQ,    'You  hed  better 
not   drive   it    in   the  middle  of   the  road,    you  cannot  les»ve  it   tj\ere.' 
Thexi  he   turned  the  machine  around,    drove  it  back  north   into   that 
farmer's  yard  and  left    it,    and  on   the  next    day   l  passed  by   there, 
and  they  "/ere   still   working   on   the  m?»chine  «   «   *."     The  machine 
remained   there  until    the  State  Highway  Comitiissioncrs   ordered   de- 
fendants  to   remove  it.      It   was   then  pulled  out  by  defendants' 
operators  and  left   in  a   ahed  in   the  adjoining  yard,    ^here,    so   far 
as   the  record   shows,   it   now  is.      (^aoiilar  evidence  offered  by  the 
other  defendant  was  excluded. 


f»xli    rfc 
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The  question  to  be  decided  is  whether  the  cate  should 
have  >)een  submitted  to  the  jury,   ilaintiff  contends  that  the  in- 
struction was  proper  for  the  reason  that  under  the  terms  of  the 
written  warranty  the  remedy  thereby  provided  was  exclusive,  and 
the  defe»^idants  cannot  recoup  or  defend  except  under  the  texms  of  the 
written  warranty;  that  by  its  teiroa  the  defendants  are  precluded  be- 
cause they  used  the  tractor  after  three  days  and  failed  to  give 
written  notice  or  return  it,  £,    J^,   Case  Threshing  machine  Co.  v. 
lul 8 ,  158  ill.  App,  1,  Eicuelroth  v.  Long,  156  111.  App.  lU8. 

jOefendants  contend  that  the  conditions  of  the  written 
warranty  were  vmived.   At  least  that  it  was  a  qu ration  for  the  jury 
under  all  the  evidence,  whether  plaintiff  had  not  waived  them, 
tlaintiff  claima  ISlchelroth  v.  long,  au^ra,  is  concluyive  against 
defendants,   we  do  not  think  so,  because  in  that  case,  unlike 
this  one,  the  portios  dealt  through  plaintiff's  agent,  who  had 
no  authority  to  waive  the  conditions  of  the  v^riting,  jiere  the 
defendants  dealt  directly  with  the  officials  of  the  Coatpany,  who 
had  such  authority,   le  think  on  the  facts  in  evidence,  it  was 
a  question  for  the  jury,  whether  the   conditions  of  the  warranty 
as  to  using  the  tractor,  giving  written  notice,  cr  return  of  it 
by  defendants,  had  been  waived,   ijevinjR  v,  X)e'ano,  212   131.  166; 
Beehtel  v.  >  arsiiall,  283  111.  486. 

ii'or  the  error  in  directing  a  verdict,  the  judjzjnent 
is  reversed  and  the  cause  rc'^anded. 

itEVMSKD  AND  REa^AITDEB. 
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;  i^Tri^T   to  Circuit  court, 
cook  County, 


isamcfx  pcsTiH^,  s??stxcs  coi^,miy,  ) 

a  corporation^    e\  aX.^  /  )  ,, 
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im.  jUiiTics  MAfCHien  DaJUVURSD  rim  qpzhxoh  of  th-u;  gcurt. 

Thi«  is  Ml  appoal  by  tho  plaintiff  from  a  ju(lgm«nt 
on  •  directed  ywrdict  in  favor  of  (l«f«md«u}t  in  an  action  for 
naliciouB  proaccution. 

Tho  plaintiff  wee  th«  ownor  of  Taotint  lote   kriovn   as 
946  to  948  Tmi  Buren  stroet.    In  the  city  of  OhlOAgo. 

On  October  1,   191?.,   ha  ex«outed  and  (l<$liir«rorl  to 

dofendant,    /'jRorican  jPosting  oerTice,  ti.  writing  duseribed  as 

»  *P«nKLt  for  advertising  and  billboard  tfpace, '  ae  follows; 

■In  cona iteration  of  the  Burv.  of  |13.0C  per  tmnme, 
pnyftblo  »nnually,   pernii»eion   is   hereby  grante-d   the 
Aaerioan  Porting  'vervice,    «   corpor  >tion»   to  occupy 
spnce  for  billbouxd  end  »dvertieing  purpoeos  at 
proMistto  imown  as  Van  Bur«n  ^itrtet  lisst  of  HorthofiSt 
comer  of  Morgan    itroet   »bout  5r  feet  between  the 
Alley  and  Building,    until  ©paeo  so   ocoipieti   ohall  bs 
required  for  persumMit  building  or  ie  solr5,   and  whssn 
80  required,  we  will  give  the  Aaierican  Posiinf';  ^^ervice 
thirty  days  notice  to  reaaovo  their  botard  from  said 
prendses,    md  will   return  tn  them  the  laoney  for 
unexpired  term  for  w^  icb  they  h»ve  paid,  «  «  »  • 

At  that  ti»e  fe  billboard  was  on  the  property,   ^»idi 
ran  ftlong  th«  edge  of  the  sidewalk  40  and  1/2  fe«t,    and  14 
feet  along  the  el ley  driveway. 

In  September,    1914,   without   the  knowledge  of,    or 
Other  per»i88ion  from  the  pl«.lntiff,    the  ]l>osting   Company  took 
down   this  billboard  and  erectetl  one  IR  feet  high  and  about  76 
•r  80  fept  long,    extending  diagonally  across  the  lot.     Plain- 


tiff  eoinnunic&t«<i  with  th«  jPoeting  •^^rriod  by  ^Tfimtm  «bemt 
thia,    but   receiving  a*  answer,    on  OctoT»©r  «,   1914,    wrote,    •You 
will  please  remove  laaaediately   ih»  sign  board  fro«  my  property 
on   the  northwest   comer  of     angjiMon  and  V«m  ^ren  .Greets. " 
On  Ootnlser  9|.h,   he  again,    through  his  attomoya,   imao  the  sajne 
request,   and  »t»t«<l  that  if  this  was  not  d»n«,    'Mr,  aehulam 
•111  ho  cenopelletl  to  tsko  st^s  to  hare  afm«i  reiwyed,*     Both 
notices  were  4i«r««BJPd©<l  by  the  rosting  -ierrio®.      It  Appears 
plaintiff  had  receiv^d   from  another  party,   an  offer  of    tl5,no 
per  month  for  th«  use  of  the  prflmiaes.     On   iha  15 th  of  <^ctober, 
about  9:00  a.  m,,   plaintiff,   with  several   workjaen,   began  to 
tear  dODm  and  remove  the  sign,   using  chisels,   bare,    etc,      '^hlle 
thns  encaged,    the  Posting  iierrloe  wagon   casMi  v^ ,     About  fifte«in 
Blnutos  afterwards,    iefcmdtat  l./neh  ea««  along  with  another  men 
and  asked  plaintiff  n^y  he  had  removed  th«  siipfi.     Plaintiff 
replied,   bt^oause  he  did  not  think  it  had  ^  right   to  b«  there, 
and  lofnoh  asid,    "Well,    this  is  liable  to  coat  you  a  niee  *\m 
of  atoney."      In  about  fifteen  or  twenty  minutfts,   def^adaat 
Morrison  eaae  alang  with   th<9  offio«tr,   «he  r«ad  the  warrant   to 
plaintiff,     Morrison  had   taken  out  th'-?  wfrrtmt  because  he  «r«« 
infomed  by  Hobblns   thPit  LyneJi  had  called   up   saying  thnt 
ooholsum  wftB  tearing  down  the  eign,     Morrison  then  CRlled  Mr, 
Frost,    of  Chytr»tt8,  Healy  &  5'ro8t,   Rttomeys,     He  »s»ys,   *I 
said  to  Mr,   yrOBt,    'They  are  deatroying  our  billboard  on  Van 
Buren  utroet.'      Me  aaid,    'Who?, »    I   ttoid,    *Ut,  Lynch  »aid  Vr, 
iStftmlsian  mm  over   there,    and   destroying   it.*     He  8»id,    *(}o, 
and  have  hla  arrested,*    and  I  said,    'All  right.    •    •     Morrison 
told  the  officer  th^^^t  all  th^t  was  wanted  wee  to  stop  plain- 
tiff,  and  if  he  woull  «top,    they  wmld  not   serve  the  warrant 
on  hia. 

The   cooqilaint  upon  which  the  warrrsnt  isau@d. 


*i» 


•wm  to  by  dsfrndnnt  Korrisen.   and  ch&rgnd  that  plaintiff 
wilfully  and  BMjLioiouely  tore   down  and  dsvtroyed   th®  billboard 
«ad  daawgod  it  in   the  aun  of    ;lCO,ro.      It   waa  praenntod  to 
Jttdga  Joaoph  P.  Raff  arty,    of   the  rtinicipnl   C  .ujrt   of  Chie&go, 
ateo  oartili^d  th«r«on,    "1  haTo  axoninad  the  within   coinpljaint 
and  tho  coBjplainant,   «aid  tm  a&tiafiad  that   there  la  probable 
eauaa  for  f iliac  th«  aana.     Leave  la  hereby  grisnted   to  fila 
it,    and,    it  ia   orderod  thnt  ft  warrant   iaaue  ngf^inat  tha 
aoeuaad     *  «  ♦   ,*     Yh«  warrant  w«a   for  malicioua  miachi<st ^ 

It  doea  net  appear  th^t  t^ny  of   tho  defendant  a  wara 
&c<^ainted  witli  UehulXMua  prior  to   this  occurrence.     Thay  wf>re 
«ii^loyee»  of   -iffioriCRn  JPootinf;  i*errice,    actint^:;   in  the  lin©  of 
their  dutiaa. 

Iha  caae  waa  prosecuted  by  Wr,  Frost,  attorney  for 
tha  boating  Coapany.  Upon  a  hairing,  the  plaintiff  was  dis- 
(dtargad* 

Ua  insiats  here,    thht  the   eTid«ao«  trmi*  %•  ••tiablish 
autlice  and  wfuil   of  probable  ORUse,  ytille  dafmdant  in   error 
olaima  it  f&ila   to  astebliah   either.     Be^  awllee  and  want  of 
probable  cauae  muat  be  proved.     If  proof  of  ©ither  ia  wanting, 
the  aietion  «UKt  fail.     01«8nn  v.  l.Bwrenct.    36C  ill.  mi»     It 
waa  there  aaid  of  probable  oause,    '•It   its  a  belief  held  in 
goad  faith  by  th^  proaecutor.    In   the  guilt   of  the  accuaed, 
bnaed  upon  circumatmeea  aufficiently  strong  to  in<*uce  the 
belief   in   the  mind    of  «   ronwonably  cautioua  person,    that  the 
defendant   in  the  proaecution  wna  guilty  of  the  porticulfjr 
offense   chmrgad ♦  ••      In  Harphmn  v.    Whitney.    77   111.   32,    it  was 
aald.    "i'robable  o&uee  la  defined  Hi'}  auch  a  state  of  facts   in 
tha  mind  of  the  proaecutor  wa  would  laad  a  man   of  ordinary 
caution  eni  prudence  to  belieye  or  entertain  an  honeat  and 
utron^  auspioion   th^-t   the  peracm  arreated  la  guilty." 
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th«  ^rdM  of  proving  the  wHnl   of  probable  onus©   It 
mi  the  plBiatiff .      ^horo  tlie  faota  ore  imdi»putod,    it  la  a 
Matter  of   law  for  tho   cf»urt.     Whoa   th«  ©yideneo  on    thet   aubjoot 
io  conflict  In  jij,    th«  f,'-ct«  muat  bo  oottloO  by  the  Terdiet  of  a 
Jury,    before  the  cnurl   enn  »pply  the  I«w  to    there.      '*in   euoh 
oooe  the  prKotioe  in  this  ^tnte  /tfid  mmy  othero  h  m  boon  to 
tro»t  It  »e  «  mixed  question  of  law  and  f»fit,    t»>  bo  eubnitted 
to  the  Jury,   tm  ler  Inctructione  ns  to  what  fUBcunte  in  lew  to 
probable   civuee.*     .>ohfitt«en   v.   uolmhHck,.    149   111.   6S3;      Ly<)n8 
^»  loPtcr.   iJ85   111.  336;     Mfttzen  v.  feillltard,  Ltt*y«r»»  Reports 
Annotated,    1915  2),   page   5. 

^h©  evi  ionee  in  this   csne  i»  not   c^anflioting.     The 
defend»mt&  ^ers  cttiled  n@  plaintiffs  wltnessos*     We  do  not 
think  there  is  any  ajit'arlAl  controrerted   question  of   f.'^ot. 

There  is  a  controYersy   oo   to  the  legsil  rights  of  the 
parties  under  the  vritt«n  permit.     Appellsnt  ftays,   ond  (this 
seems  to  be  the  gist  of  his   contention),    "i^eftndunts   do  net 
deny  that   there  wt»s   »  oon  troy  ear  sy  pending  betwoen  the  pnrtios, 
And  that  the  plointiff,   f^en   Arrested  m\B  ^iotlng  under  a  claim 
of  right,      in   ftilllng  to  deny  th«t   cuoh  n  diepute  wr-^s  penUne, 
ttnd  thet  i>l&intiff  vr  s  sXagply  acting  under  a   cX)ilB  rf   right 
when  arrested,    couuDei   confess  »wey  tn«lr  defense.     Th*^  h»re, 
by  their  oll«noe,    fedRlttfcd  an   (.ntire  w^int  of  probabXe  eattao 
jbi  the  orialnftl  prose  out  ion.* 

Appellant   citew  s  Xferge  number  of  c;^eeo,    including 
Hoy  V.   (roings.   112  111.  6W,   Seufeld     v.  Hodpainulci.    144  111, 
as,   sad  »«oy  oiinilsr  deoisiena  from  other  states.     H«  says, 
•aeriewed  briefly,    these  attthorlties  decide  that  a  party 
•rreeted  for  doing  »n  set  under  claim  of  right,    i»  arrested 
with-^ut  probable   cftuso.»      ^e  do  not  think  this   is  a  oorrect 
statement   of   the   law.    or  thr t  the  c  ses   cited   so  hold.     Nor 
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da  w9  regard  th«  fact*   In  th«   ohsas   cited  analogous   to  thoM« 
appffATing   in  this    record, 

«•  do  not   thinir.  it   can  In  i^ood  faith  be  argued  that 
there  wao  a   oontroverey  h«re  ae  te  the  ewnerehlp  of  the  bili- 
ll^ard.     The  lett«r»  of  plaintiff  denuinding   Its  remov«l  seeit)  to 
preclude  »ueh  a  owj tent ion  and  are  eoneistent  with  h  recognition 
•f  the  Tolidity  of   tht;  written  permit  and  a  f^on  struct  ion  of   ita 
terwB  which  would  allow  the   erection   of   the  biilhoard  on   the 
preaiset. 

Theee  letters  i^ake  r.o  clai»  th&t  %h.i^  eorpor,^<tioB  hae 
beoeae  a  trespasser  or   tb  t    it  has  violated  i\ny  of  the  terns  of 
the  atgre«ment.      It  w^q    in  peaceable  pos;3!6saion.     Th@  agreed  rantnl 
had  been  paid.     Apparently  plaintiff  wished  to  wreet  possession 
of  the  premises  from  it.     To   thsit  end  he  took  the  law  in  his   own 
hfmds.     He  proceeded  to   adjudicate  his   supposed  rigiits  by  fqarce. 
He  refused  to  desist  when  requested.     He  thereby  invited  thnt 
wiJloh  happened  or  worse,     i'cfendants  dirt  not  m&Mt  force  with 
force;      tlicy  sought   the  protection  of   the  law;      they  consulted 
an  attorney,    and,    on  his   Hdvioe,    laid  the  facts  before  h  Judge, 
lAxo  certified   there  wsa  probable  caaee  end   issued   e  warrf*nt. 
^tt  tl'ilnk   the  defendants  are   te  '^e  cwMBWided  rather  than 
««ade«Bed,    even   if  it  b«  conceded  a  Bietake  was  atade  as   to  the 
partiQulMr  miedemeanor  charged.     Contrary  to  the  gencr«.i   rule, 
one  whe  in  good  faith  bringR   a   criminal  prosecution   is  not, 
when  sued  tor  malicious  prosecution,    preeumed  to  have  known  the 
law.     Ulcnr,  V.  Lawrence,    guprr-t.  ^'e  think  upon   the  undisputed 

facts  a  Jury  could  not  have  reasonably  ff>uni  th«*r€  'mn  went  of 

probable  o^use. 

Ve  think,    too,    th«   i»vidence  failed   to  .^rove  malice. 
If  thoro  were  a  want  of  probable    cfnuoo,    Hiwlioe  might  be 
inferred  therefrom,    but  U.is,    as  we  have  seen,    is  not   the   cao« 
here* 
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"Any  inotiTe,   other  than  the  slioplc  one  of  brluf'lne 
•  guilty  pnrty  to  Jui^rtlce,    is.  &  malioiouis  BiotiT«  in  law." 
^--tevanfl  v.  L'idland   Count  lea    -ail  way  Co .,    36  i^.  Lav  auid  Kqttltjr 
Rtpopt*,    412;     IteJpiyoy  ▼.  Cbtholic  .Presg  Co..   354   ill.  p^c>. 
We  do  not   soo  rsnythln.^  in  the  record  froia  whioh  an  iuiprqijer 
motlVf'  nieht  re^Honftbly  "be  inferred. 

Ihft  defisndiaite  prior  tc  this  irttn»action  Aid  not 
kaow  th«  plaintiff;      no  one  of  them  boris  him  pereonftl  ill   will. 
They  were  not,    'apparently,   moved  "by  «pite  or  hatred.     They 
deairod   to  protect  the  property  of  their    employer  froHs 
spoliation,     lialice  cvld  not  >>e  Inferred  on  thnt  gr^wnd. 

Appellant   olairr.a   there  ^b.:-.   error  in  the    exclueion 
of  evidenoe  offered.      "^  have   exttmined  the  aiithoritieB,    and 
do  not  tvdnk  the»  npnll  ©jhie  .     The  language   of   the  writing 
is  not  aaihiguoue.     Ihe  evidence  offered  end  excluded  was  not, 
«e  thinic,   mater  is.  1« 

The  Judcai«at  will  be  affirmed. 
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/RHaiJiT   K02;aK,    by  hia  next 
fri«nd«   ifiarie  Kozak, 

defendant   in  j^rror,    S  )       jirror  to 


ouperlor  Court, 
Cook  County* 


LiiVY  and  «ALTiiR  H:%LWia, 

Jt*lainiM.ff8  In  i/ror. 

MR,   JUSTICE  MATCHiSTr   D?l.IVSH'iD  THE  OPIi;iCK   0?   THS  COOaT. 
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Plaintiff  In   error,    «^io  w»b  defendant  l^elow,    tseeka 
to  reverse  a  judgment  for  plaintiff,    entered  upon   the  verdict 
of  »  Jury.     Ihe  suit  was   in  tresp&BS   for  f«lse  iit^risenment. 
Ih«  defendant  filed  a  ple«  of   the  general   ieeue.     There  was 
no  plea  of  juatificr.tian.     Th©  plaintiff  was  a  boy,   sixt«<NB 
years  of  age.     The  defendant  waa  a  barber.     His  place   of 
business  was  at  Mo.  1^12  iiljolid  avenue,    in   the   city  of 
Berwyn. 

Za  2>s««sibir,   191S,    defendant  received  three  so-called 
"black  Hand"   lettere  through  the  United  vitateo  nail.     Theee 
letters  deHuwaded  th&t  he  leave  1100  in  a  tin  oan  by  the  leg 
of  a  sign,   which  was  across  the  street  from  his  shop,    and 
threatened  to   kill  him,  his  fnmily  and  partner,   unleaa  he 
complied  with  the  deiaand.     Defendant   reported   these   letters   to 
the  local  and  federal  authorities.     'Iwo  poet  office  inspectors 
were  sent  and   after  watching  with  dQfends:*nt  for  b    time  told 
him,    "Prank,   watch  yourself,    and   in   cc.t:e  y  m  see  anyhody,    try 
and  get  hold  of  him,    if  you    can»*     The  last  letter  cams 
December  22,    191ft,    about    four  p.  m.     Defendant  telephoned  the 
post  Office  secret   service,   who  told  him  they  were  too  busy  to 
be  there,   but  to  watch  himself.     He  did   ao.     About   ten  p.   m. 
plaintiff,  Kosak,  came  from  behind  the  sign,   which  was  about 
fifteen  feet  from  the   sidewalk.     When  he  was  about  the  middle 
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•f  the  street,    defend.'mt  grabbed  ond  h«ld  him  and  took  hl«  into 
his  shop  and  sent  fcr  a  polioc  officer,    who,    with  the  defendant, 
took  plaintiff  to  the  station,    where  he  wee  locked  up.     He  was 
released  about  five  p.  m.   the  ntixt  evening,    December  23rd« 

nefeirljint  ndwits  there  was  a  technical  violation  of  the 
law,    and  does  not  question  tho  instruction  given  by  the  ccurt  to 
the  jury   to   find  him  ^jailty,    but  arguee   that  the  verdict   is 
excessive,    ..i-   thf    resault  of   oonduot  of   the  court  prejudicial  to 
defendant.     Ihe  verdict  wn4  for  ^2000.     Plaintiff  remitted  #10C0, 

The  plaintiff  offered  evidence  tending  to  show  the 

place  in  which  hn  muB  confined  was  unsanitary.     A  police  officer, 

testifying  for  defendant,    eaid  he  kne'*  the  conditions   etc.  and 

had  slept  there  himself  etc. 

"TKa  COUHT,    interrupting;      Wiiat  about  giving  this 
boy  anything  to   eat,   wl»at  about  that,    keeping  him  there 
for  nineteen  hours? 

mi,   FOHBHAM.     That  haa  got   to  be  specially  pleaded. 

MR.  I^'OHIHAM.     For  the  damages  for  bad  or   insufficient 
food. 

THE  COUHT.     There  Is  a  count  on  bR.d  food. 

tea.   FOmaUM.     insufficient  food. 

TUii  cajFil'.     Kow,    the  queetion   is,    they  didn't  give 
him  anything. 

m,  UMIIH.     He  testified  }\iit2.?.elf ,  he  received  two 
sandwiches  and  a  cup  of  coffee. 

THK  COmT.      1  a»  talking  about  not  giving  him  anything 
to  eat  from  10.0  o'clock    -t  night  until  10.0  o'clock  the 
next  morning.* 

Other  similar  colloquies  occurred  during  tho  trial.     AM  a  matter 

of   fact,    the   court  was  aistaicen  about  the  pleadings.      In  no 

count  of  the  declar£*tion  w««   there  a  charge  of  bad  or  insufficient 
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food.     The  evidence  brought  out  and  comnented  ew.  by  the  court 
in  the  preeance  of  the  jury  was  therefore   inRclmissible.     Llilea 
T,   Weaton.    60  111.   561. 

«•  also  tnlnk  the  judgment  ims   excessive  under  all 
the   circunstanees. 

for  the   errors   indicated  the  judgmmt  mist  be 
reversed  and  the   cause  remanded* 
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a  e«r9«r ut ion, 

Av»pell««,    /  )      Ai-i^llAl.  ?ROIt 

COOK  CCUKTY. 
i 

CO..A.V. .  -^-p«-tin^^_^^_      )  2 1 4  I  .A.  6  6  3  ' 

I«.   JUiil'IC^  KATGHSTT  DlO^lVgRKi)  fM«  OFimOK  Of  THiS  CCURT. 

Defsndfcuat  appettl*  from  «  ju4«ffi«at  in  favor  of  plain* 
tiff  for  the  flUB  of  #110.00  on  a.  cletim  for  <l«auig«B  for  falXuro 
to  deliver  freight. 

On  April  22,   191C6,   pl»intifr   shipped  by  4efentXtmi,, 
A  eoBi?r«n  earrior,   from  Cl«voland«   Ohio,    to  Misnisburf,    in  the 
•fOBo  Btattt,    n   cooler,    oonuign<»d   to  one  M.  M«tyor*      It  did  not 
ftrrive  at   ita   d^tstin^ition  until  kay   13rd «     fho  ronsoriMblcj  tln« 
for  its  tremoportj^tion  w.^r   thr««  or  four  days.     Tbe  consignee 
refused  to  accept  it  upon   ittt  Arriv&l.       .fter  »onic  correapond«neo 
'botve<!;n  plaintiff  »ncj    iof fitidi-nt,   trtui  h  plaintiff   contends,     ut 
tfafondojit  denioii,    amounted   to  a  contract,    ih«  cof»l(»rwa8  r«tum«d 
to  plaintiff  at  Clavoland,   fr^c^  of  freight. 

Tlia   oasa  «  s  be^j^n  before  a  juotlcft  of  th«  peaca. 
&itf«indBnt   conoa4aa  Judgment  for  nominal  dnina($«»  vao  proper.     No 
objections  to   c;videnco   received  were  »ade  or  ruled  on  at  the 
tri^l*     tJo  propojsltiona   of  l^xw  were  aubBitted    to  the   court, 
We,   therefore,   do  not   5cnot»  wh»t  rule  of   if^w  the   court  applied 
in  ae^^eesiaent  of  dAuux^es .     The  ehlpiaent  wan   Intraati^te  ae 
4i«tingttiehed  froB  interstate  coasrserce.      If  we  aesune  the 
true  Measure  of  daiaaeea  waa  the  difference  between   the  narket 
value  of   the   cooler  Ht  the  time   it  should  have  arrived,    and 
that  value  at  the  time  it,    in  fnct,    «rrived  »t  Kiamieburg,    we 
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think  the  «rl4«nee  sufficient  to  sustfiln   the  jufigment.     Cm  ton 
&  ££•  ^»   ^'g^g  iii  ill  £»•»    l'*^   IXl,   App,   694. 

It   iB  not   assigned  ftfr  error  that   th«  Judgment  is 
•xeoBsive,   nor  is   tliere  a»signiR«nt  from  which  oueh  el«la  ooul4 
V«  inferred.      Aasignstents  that  tho  finding  And  judgn«»it  art 
eonirtiry  to  the  evidenoa,    or  that  ther«  io  no  ovid«nce  to 
■ttstaln  the  judgnMnt,   or  t)u  t   the  court  orred  in  rendering 
JatfgAwit,    are  not  aufficitgnt   to   raiee  thia   question.     I,.lnn  ▼• 
Llnderoth,    40  111.  App.  320;     Giffert  ▼.  ycGuem .    51  IIX.  App, 
3Q7;      i-^twr  r-reiBfery  ▼.   Croake.    fj7   ill.  App.  287;     Payne  v. 
McLean,    4>   Xll»    App.    364 • 

7he  judgmimt  will  b«  affirmed* 
AFFlHlfciD* 
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JAMBS  J,  GSART, 


Appellee, 


LZZZUsi  Himm  and  SUAUK 
Ob  Aj^peal   of  FHA^E 

Hzsass, 

Appellant, 


Appeal  from 

Municipal  Court 

of   Chicago. 
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MR.   JUSTICiS  MATCHSl'T  DELIVSRJSD  TITS  QPIHICH  OP  THS  COURT. 


Thia   ia  an  appeal  by  the  defendant  from  a  judgment  for 
plaintiff  in  the  sum  of  |175,00,    entered  upon  a  finding  liy  the 
court.     The   claia  was  for  alleged  negligence  of  defendant, 
through  hia   servant,    hereby  a  n&re,    belonging  to  plaintiff,    was 
killed  on  April  25,   1917.     The  accident   occurred  at  a  bridge 
in  South  Ashland  avenue,    in  the  city  of  Chicago,     At  that  point 
in  Ashland  avenua,    the  bridge  croseea  a  stream  }aiown  as   "Bubbly 
ffreek."     The  bridge  extended  north  and  south.     On   it  were  two 
parallel  surface  street   car  tracks.     Northbound  care  ran  over 
the  east,    southbound  over  the  west  track.     Vehicles  were  obliged 
to  travel   over  these  tracks,    es  there  was  not  room  enough  for 
the  traffic  outside  them.     Northbound  travel  usually  took  the 
east  aide,    and  southbound  travel   the  west  side  of   the  bridge. 
The  btidge  had  been  torn  up  on  the  east   side  for  a  distance 
of  about  ten  feet  long  and  five  feet  wide,   where  the  street 
oar  companies  were  putting  in  new  tracks. 

Harry  Burns,    a  teamster  for  the  plaintiff,   w«.a  driving 
north  on  the  bridge  with  a  load  of  ashes,   i^ich  weighed  about 
six  or  seven   thousand  pounds  and  a  wagon  n^nich  weighed  about 
fifteen  hundred  pounds.     He  was  driving  up  the  incline,   ps  he 
says,   at  a  speed  of  about  four  miles  per  hour,   and,   as  he 
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approached  the  hole,   he  swung  his   team  into   the  southbound  oar 
track.     As  he  did  so,    defendant's   teafii,    attached  to   an  en^ty 
wagon,    was  being  driren  south  in   the  eaine  track,    as   Its  driver 
says,    at  a  trot.      When   defendant's  drirer  saw  plaintiff's  t««B 
and   wagon   on    the   aorae   trrck,    he  tried   to   stop,   but  waa  unable 
to  do   80.     The  tongue  of  his  wagon  struck  the  left  »are  of 
plaintiff's   teara,    killing  her  as  before   stated. 

Appellee  has  not   secai  fit   to  file  any  brief. 

Plaintiff's   statement  of   claim  alleged  negligence, 
in  that  defendant's   team  wea  driTen  over   the  bridge  at  a  speed 
exeu*dlng  three  miles  per  hnur,    in  violation  of  a  city  ordinance. 
The  proof  showed  that  both  teasBs  were,    at  the  time   nf  the 
accident,   goinj?  at  a  speed  exceeding   thret;  miles  per  hour, 
Plaintiff,    therefore,   was  guilty  of   contributory  negligence, 
which  bars  his   recovery, 

the  Judgment  will  be  reversed  with  a  finding  of 
fact. 

RBVKRSSD  WITH  A  FIKDIKG   OF  fACT. 


»f(i  1'    femii^   9ttt  tt    .o-s^w   ttMt«9^    mod  iRdt  b«iroffs   looi^  »il7 
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riHDiira  o;  fact. 

We  find  &B  &  fact,    that  the  driver  ef  plftintiff, 
James  G.  Geary,   was  guilty  of  negligence,   wklch  proxinmtely 
eentribttted  to  cause  the  injury  for  whioh  plaintiff  sues* 
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of  the  tst«t«  of  Stephen  Uykaza, 

I'lalntiff  In    irror. 


CHIC;.GC  railwaYu  ;,  a  corp. 

and  CnlCAGC  CllY  .-  /  COiJpA»%Y,  ^ 
a  oorp.,  doing  bua^nQ^js  un(l«r  th# 
HUB*  of  CHICAGO  ouayAC^  i^o.,^,  / 


)      Srror  to 

)     Bupfiirlor  Court, 

)     Cook  Count  jr. 
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w.  jtraTic;-:  mtcsjktt  i?"CivERsn  this  opiiaos  o?  mn  cnrnt. 


Tho  plaintiff  »dniniBtr&t07  brings   ^rrov   to  rerairae 
&  judgment   for  def«Adaiit9,  enterff<i  upon    Ui«  Yordict   of   a  juiy, 
in  an  action  on   th«  caso.     Th«  Ter^iet  waa  return (>(1  b/ 
instruction  of  tho  ccairt* 

Th«  daeXaratlon  allowed  and  the  proof  ahowed  that 
plaintiff**   intostato  died   on   thts   24th  ^Uy  of  Decoiriber,    191% 
aa  the  result  of  injuries  euat&ined  through  bainf.  struck  by 
on«  of  defendanta*    car*.     Tho  accident  occurred  on  the  preceding 
day»    in  the  city  of  Chicago,    ^i  th«  intereection  of  isilwaukea 
tiTenua  with  imam,  and  STobXe  etreete. 

tho  neglig'Rfice  alleged  wib   the    rate  of   speed, 
failure  to   rin;?.  *»  bell,   fuilure  to  kew   a  lockout,    Oj^fsrating 
with  defective  appliancee,    oporwting  with^^ut  fftnUre  and  with 
defective  fnndcre,    contrnry  to  the  proviBions  of  ■*    city 
ordinance,    on4   alee  ^^wuerel  negligence   in  the  ■anag«<rftnt  arid 
oper&tion  of    the   ear a* 

The  instruction  was  given   «t  th«  close  of  pl«<intiff*8 
•Yidence,    and  thie    is  the   error  urged.     Ihe  tk-fen  -'nts   Claim   the 
inetruction  whb   proper  hec&iuee   there   we  no  f^Tfir.^nce  Tron  .uiiich 
th«  jury  could  reasonably  find   either   that  d^fen  ^mts  were 
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a«ilig«nt  or  that  the  plaintiff  *  is  int«stat«  wm  In  th«  extrcise 
•f  <iit«  OAre. 

Asi   to   the  firit   point,    we  h«Te    exaained   tb«  eridftno«, 
and   think  under  the  rule  laid  donn  in  HcOrcgor  ▼.    He  id.   Iftirdook 
k  £!•»    ^'^   1^1-    ^^  »nd   D«Tin<a   v.   Del»mo.    372  111.    166,    there 
VA8  tTidenee,    oo  far  hu   the  Klleged  negligeno*  of  the  defendants 
wma  emcemed,   «hioh.   If  plaintiff* a   intestate  was   in   the 
•xeroiae  of  due   eare,   wciuld  ^i«v«  required  the  eause  to  be  sub- 
■itted  to   the  jury.     The  controixin^r  question,    ther«fore,    i« 
vdiather  plaintiff  produced  evidence   frone  which  the  jury  cauld 
rea8onaV>ly  find  that  the  deceased  was  at   the  tine  of  the 
accident   in   the  exercifte  of  due    o>«re.      ^I'here  there  Is  no  diapute 
tts  to  th     facts,   and  all  reri&nnable  minds  aust  agree  that  the 
dlee«e0Gd*K  own  negligence  proximutsly  contributt^d  to  his  injury, 
it  is  the   duty  of   the  court   to  giTS  a  per»niptory  instruction  for 
tlie  defendants.  Belt  %.   Co.   v«  Sksgypcsak.   825   111.  242. 

Ths  deceaised   was  a  natiTe  of  Gnliola,   hut  had  been 
in  this  C'-^untry  fiftesB  years.     His   exact  age  dcea  not  appear 
from  the  record.     He  was  unmarried  and  lired  about   two  blocks 
fzi»m  the  place  of   the  accident  with  his   eiaters,    one  of  whoa 
ho,    in  part,   supported.     The  record     dOss  not  Show  whether  the 
KOCid«nt   occurred  in   thf'  laoniing  or  erening,   but  it  apT>oars  it 
was  dark • 

ttilwaukoe  aronue  is  «  public  street,   extending  in  a 
gttftoral  Borthwostorly  and  southeasterly  direction.     At  the  place 
of  the  accident   it  is  intersected  by  .icnsa  street,    which  runs 
•ast  and  west  and  by  Noble  street  running  north  and  couth,   siakiBg 
a  throe* cornered  interseotiMi.     The  two  parallel  and   adjexsent 
trucks  of   the  defendant   companies  were  In  Jtilisaukoe  avenue, 
Horthbound  caro  ran  over  the  north  track,    southbound   cars  over 
the  Boutherly  track.     T  e  distance  between  these  tracks  was 
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4*«10»3/4*,    the  rftils  •f   thie   r«sp«eilT«  trcCka  wHre   4»,0^" 

«q^«irt*     tlkv  dlstftnoft  from  the  north  curb  of  th«  strest  to  tho 

first   rail  of  th«  northbound  track  watt  14*. 5/4**.     The  riiotanco 

botvoon  the  Houthbound   trfiOk  and  the    »nuth   ourb  of   the  otrAet 

wa»  XX'e-aA'*.     south  of  thl»  was  «  OAnent  walk  15*9«  wida. 

On   th«  aouth   %l4e  of  the   »tr0et  wib  b  fruit  atoro,   «t  which 

the  d0ce».a«d  ir-bdia  «  purcthauo  of  fruit  ^^tnd  h  Christnng  troo, 

Jnet  «  fow  ninut«}8  prior  to  the  /accident.     Ho  loft  hi«  pur- 

ehaeoa  in   th*^    i^tero  and   crossed  to  the  north  side  of  tho 

•tre«t*     i^etaminti  ab  nit   Bix.      r  Hev«cn  niinutss   thereafter  he  wbb 

atruek  when   at  th«  north  rail   of  the  aouthbwmi!  traok  by  on«  of 

defendiuits'    c-vrB,    «rhich  wan  jjroc«edin(5  downt'^wn  .".t  a  apemd  of 

•b'-'Ut   eight   or  ten  mil«i8  per  hnir.     Juet  prior   to  the  Rccident 

the  GidT  tilowed   down  and   th«m  picked  up  a  littlo. 

It  apjoar*  froa  the  eridenco   ther*?  were  three  eye 

witnesses    to   the   «cci(ient.     One  of  these  wwis,    ??t   the  tiae  of 

the  trial,   with  the  army  in   France  and  did  net   testify,   sas 

wiU)   the  motoraan   in   charge  of   the  cht,    who,    cailes*   «•   «  eitnesa 

for  plaintiff,    testified  only    to    th^  f»rt    that  h^   mt>.»  fiT«  or 

six  feet   froa  the  dsctwaed  when  he   f irot    ib&w  hia.     The   other 

witness  ws  »tandin«  oo  the   «outh  side  of   the  street.     He   says 

thftt  when  the  ei.r  picked  up  speed,    it  wos  »b  ut  twelve  feet  froa 

the  point  where  de cess ed  was  struck.     The  deceased   6t  that  tiae 

w«s   on   the   "other*   or  northbo>md  track.      It  aust,    therefore, 

have  bo'n  perfectly   upmrmt   to  hia  th«t  he-  would  have   to  atop 

and   let  the   Car  pass,    or  if  he    continued,    aove  faster  than  the 

car,    i>\   ord.T  to  avoid  being  hit.     There  is  no  pro   f  in  the 

r«cord  froa  which  it  aight  be  inferred  deosased  had  any  reason 

to  expect   the  c^r  to  stop.     The  ^^itness   says,    • 

"the  time  he  was  past  the  other  st  -eet,  and  then  he 
stopped  on  the  truck,  i*ien  the  oar  caise  and  hit  the 
,     e   «  •  He   stepped   from  tho   curb   on   to   the 
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re«t.     I  »aw  th«  nan,   ml  first  h«  was  stunding 
thfl  videw&lk,    th«n  h«   conee  on^he  er^ua''wnlk 
ghl  here  in  the  atreet,    between  the   track*  imd* 


atreet. 
en 
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the   curb,    and   th(»n  ht;   conee   on   that   track,    on 
th«  northbound   track,    and  th««j  he  w«mt    ?  croas   th« 
northbound  track  ovor  to   the   other  track,   «n<i  he 
««B  atruck  ri  ht  here,    And   the   cur  cMses  h«r«  «id 
strikes  the  aan.     He  wsu  standing  bsss  and  looking 
*  ♦  *    •     I  noticed  wJ.ioh  w^y  his  he  >d  was  turned 
whilo  he  WS8   crosuing  from  the  curbstone  to   the  car 
trucks.     Ho  turned  face  to  the  c»r  when  the  cor 
WBs  ooning,* 

Oa  cross  exsniaation  he  »Aya^  • 

"He  looked  straight.     Did  n^t  stoip   at  all.     Me 
did  not  stop   fron  the  tiise  he  wnlked  from  the 
sidewalk  until  the  place  he  was  hit,    di^*t 
stop    there   on    the  flaustones,  dl<lnH    atop   on    the 
northbound  tr^-ck.     He  paseeu  right   straight*" 

It  was   said   in  Kewell  Y.  £•  £,    C,  ^  lit.  L,  ^.   Co.. 

261  111.   505,    «*the  allegation   in   th<r    d  olarotlon   that   the 

deeea-ed  was   in  the  exercise  of  due  eare  and   caution  for  his 

own  safety  at   the   tine  of  th({  accident,    was  a  necessary  And 

■ftterial  allsgation,   and  iRU.?t  be  proven*" 

We   think  this  record  is   wholly  barr.?Tn  of  any   evidence 
which 
froa^a  jury   could  reauonably  find  th»t    the  deoe.aed  at   the  tine 

of  and  Juat   prior  to  the  aceid^L,   mr,&   in   the  exercise  of  due 

care.     There  ere  no  fwcts  in  the  record  t^mdlng  either  to  show 

eare,    or  excuse  decc^ased  for  the  wbnt  of   it.      It   would  appear 

that  when  the  ear  was  twelve  feet  away,    coning  at  a  wpeed  ©f 

eight  or  t<m  niles  per  h'xir,   he  stepped  upon  the  track  and  was 

struck.     Under  the  particul^.r  facts  in   j^ldence  no  person  in 

the  exereiss  of  reasonable  care  wwild  have  «3<me  this.     Decep.s«?d 

was  guilty  of   oontrinutory  negligenee  ae  a  natter  of  law. 

Roberts   V.    C,  jZ,   Hyw.   Co . ,    a62  111.   228. 

The  judgn.ait  will  be  affirned, 
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CHICAGO  AUTO  SAI^    COMPANY, 
a  corporation,         ^ 

Appellee,  W  Appeal  from  Itunicipal  Court 

▼••  \  fl  of  Chicago* 

H.   J.  PliiTiSHS   GOMPAKY,\a    corp.,/         )  ij 

A^.u«ir    i      ;ii4I.A.  663' 

MR.   JUallC..  MATCHJSn'   OiO-IVmiii)  THa  0JPI3SII0N    OF   TH^  CCUKi;. 

This  is  an  eppoal  by  defendant,   a  eorportxtion,    fron  a 
judgwent   enterod  upon   a  finding  of   the  coiirt.     The  plaintiff  aued 
upon  a  proniasory  note*     The  affidavit  of  merits  denied  that  the 
note  was  that   of  the  corporation,    all«!ged  that  its  pretanded 
execution  was  ultra  vires  end  void, 

Ihe  suit  was  begun  as  a  fourth  claea  case,   but  on  notion 
of   the  plaintiff,    the  order  was  nfterwards   entered,    increaaing  the 
ad  daianum  and   transferring   the  cause  to  the   first   olase  docket. 
Thereafter  the   claim  wua  prosecuted  to  judgBitmt  as  a   ca«e  of   the 
first  class.     The  judgment  was  for   AOOO,    the  amount   of   the  note 
end  accrued   interest. 

It   ia  urged  that  the   court  woe  without  authority  to 
transfer  the   cause  from  the  fourth   to  the  firet   clasB  docket.     In 
the  case  of  Holmes  v.   Straus.    233  111.   621,    the  ^iupreme  Court  has 
held  that  causes  begun   in   the  «unicipal  Court  of  Chicago  in  one 
claso  may  not  be  transferred   to  another.     The   court  said,    "If  a 
judge  of  that   court  can,    >>y  order,    transfer  a  ctee  of   the  fourth 
clasB   to  one   of   tho   first   class,    or   from  one   clasa   to  another, 
then  all  the  distinct  ions  provided  by  the  statute  between  th« 
different   classes   of   c; see   can  be  abrogated,    and   this  would  also 
carry  with  it,  all  the  provisions   of   th«?  other  sections  of  the 
statute  in  regard  to  the  different  methods   of  procedure  aa  provided 
for  in  the  different  clasBOS  of  oases.-       We  think  by  reason  of  the 
rule  there  announced,    the  judgment  irust  be  r -versed  and  the  cause 
remanded.  RSVIRSSD  AHD  REMAN ISSD, 


\ 

4  -  :d396&. 


THK  FKOJLE  O^  TH8   3TATB  OF 
I1.LIN013,  /     ) 

defendant   in  }Error,/     } 


VIOLA  BROWB. 


)      mmu  TO  itUKiciPA]  court 


nailltiff  in    •rr^r.        ) 


OP  Ci^lCACC, 


■■^         ^14I.A.  664^ 


tm,   I-RKSIBIMW  JU3TICS  DIVIR 
UKI.IVWRKD  TBI?  OFIKIOJT  0?  THK  COUT^T. 


TJtte   record   in   tiiio   cps©  and   the  questions   presented 
to   U8  nre   in    every   eaaential    pertiouXar   the   same  aa   in   !;o^ 23936 « 
in  irhich  Sin    opinion  by  r.r.    Justice  Kcaurely  haa   this   day  been 
filed.     For  the  reauons   there  given  the  Judgment  in  this  case 
is  af finned. 
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VlUAAii   If.    HCi'KIKa(^» 

App«lliiuit. 


y  COCK    CCURfY, 


^14l.A.  6S4 
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vm,xymm  tm  o?i?.-ioi{  or  ww  ocw^. 

This  la  nn  appeal  by  dttfendnnt  trota  m  Ju«li^«at 
•f  $)l6«CO0  entered  n^aintti  icum  in  the  Ciroult  ccurt  of  uoek 
County. 

this  fiction  waa  for  dtroeit  «tii<l  Alleiiied  fAloo  rop** 
rttontfttionii   in   tue  sale  by  deXendant   to  plaintiff  at  &   retail 
•lathing  bualneoa   lu  Toledo,   Chio. 

The  onae  i»aa  formerly  ii^   Uiis  court  on  appeal  froai 
a  judgaent  in  rl<^iRtiff*»  f^ror  of  |2o,OOC  aod  waa  reveraed  and 
remanded  beoause  of   exeeasiTeneaa  of  tha  verdict  and  Jud^Kent. 
183    111,   App.,    4(1, 

The  eridenoe  introduced  on   tite  tria)    eho«r«  that  io 
June,   l9of»   Jwaea  »•  ].augblin,   plaintiff*   2ft  yeare  of  aKe,   ima  a 
partner  In  the  clothing  buainess   conduct/?d  un<ler  the  firm  titla 
•f  rnrybread  *  Lau^hlin  at  camlet aburg,    lonra.     ?-e  bad  lived  on  a 
fara  with  his  p«reiJt8  u«tll   he  reached   thp  .-.^.f   cf  16   yfufira*    r/hen 
ha  t»aa   employed  for  n  time   in  a  K^^'oral    country  store,   and  later 
lu   a  benk,    taking   cnre  of   tiie  b^nk  building  and  furniH^ce  and  act- 
ing ea  a  aeaaanger   tc    collect   aigiit   drnfts.     I'hvf  defendant, 
Villiaa  I,   tiopkinacn,   waa  a   ttaleeiu^an  for   several  y«ara  for  deal- 
ara  in  fiieii*a  ware,      it  waa  his  ouatoai  in   the  owurae  of  iiie   <>orli 
to  viait  iiAfiietaburgt   where  he  had  ntet  the  ^I'^-^otiff  and  Uone 
buaineaa  with  uiat  at  different   tiaea  dariai^  a  period  of   aix 


years.      in  Jun«,    I9rf5,    th»  <l#»fi»nd«nt  Oftll«d   en   Ul^  firm  of    Dry- 

br«ad  *  rftughlin,    »olfJ  thtci  «  bill    of  ^ocim,   and   in  a  geni»r»l 

ccnversJJ  ■  ion    in    th«  pr#»»Kce  of   th«  plnintiff  ftnd  his  pnrtner, 

th#  defendant  T«'c<luo«d  frow  »  v»lie«  e   si*irtogr»pli  of  a   9tor«  in 

Toitdc,   CMn,    wllieh  h«  dettcribnd  «b   *tne   swell ffai   clothes   shop 

vssl  of   '■■'cw  Vork." 

ilAintlff  testified  tluit  dttfendftnt's  conTsrsa* 

iion  ftt   tiiio   tx«e«  WIS   directed  in   the  stain   to  hia.;    timi  d<!if«nd!^nt 

had 
stAted  h«i^own«d  ill*  Toledo  etcrc  for  fc^ur  ^cnttis  «nd  ht  inf  o  tmsd 

the  pleintlff   of    the  lures  bu«in«*se   done   tiic:re  ;md   the  high  prof* 

its  iiinde    <ron   clothing   soli  in   the    atcre;    that  a   on^!;   ctticr  taints 
the  defendant    3fiiin    tc     hiJS   that  hta,    th«   defendatit,  jaed   dene 
$Zb,\.co  wortu  of   Raeinese  in   tiis   ctcre   in   the  r  receding  four 
acBths  fin  )   that  iile  vx^ofit*  fro®   aueh   e;U8inese   during   those 
Bionths  were  |3,0CC}    tixat  th*  poorest  day's  business  was  about 
$8C  • 

the  defend»n*    tpatifJpd  in   !U^ats«nc<*   thf?n  he  tiai 
sr-'icn  highly  of   the  Toledo  store;    thJitl   in   the  course  of    the 
oonverseticn  he  addressed  !}rybr©«d  «nd  not   t*i©  plaintiff;    that 
be  did  not   sciy  that  he  had  done  42&*CCC   worth  of  hutsineaa   in 
fctir  months  cr  tuat  he  had  made  ^i^,OC<i  profits  in   the  store  in 
that   tij^e;    tiiat  ae  ibad  «ade  no   statement  aa   ta  the  amount  of 
Easiness   dene  or  hi&  profits   iherefroiii. 

jToll owing  this  conTsrwc^tion.   on  June  15,  X9C6«   %h» 

4«f«BA«nt  wrote  the  plaintirf  a  Ir-ng  letter  in  m^icr;  he  a  to  ted: 

"•.v'e  havffi  ifOt  a   «plendid  taing.      i  aia  making  noney 
every  day.     The   etcre    rtm  i^Scii  net  profit  laet   -^eek  after  all 
the  expenses  ^ere  paid»    i^ut    1   must   put    sojceone   in   there   »ne 
hft«  8i»   interest   in   the  buaineus,    and   tuat   i  i^iow  is   thcroa^My 
reliable,    mid    that   l    oan   trust,* 

this  letter*   when  its  whole  context   is  considered, 

•ttppertt  plaintiff's  Tersion  f»s  to  what  v»as  said  by  defendant  in 

the  oourse  of    the  conTersation.      In  answer   th  reto   the  rl^ln^-i^f 

wrote   to   defpniant  on   .'uly  15th«   begin  ling   his  lettor  as   follows: 


•Friend  Kop.      1  have  been  crnxy  thinking  about  your   ehop,*     On  the  next 

day  defendant  replied  by  a  lengthy  ooswiunioation  which  vae  well  oalou- 

lated  to  arouse   the  Active  int«»re8t  of  plRintiff   in   the  Toledo   etore, 

A  part  of  thLls  letter  ie  ne  followat 

"The  boye  in  the  etore  tell   £ie  we  will    do   from  6     to  37S,(;oO  this 
year, but   I   fit^ure  coneerTatively   that  wa  will   do  ;^dO,OCO  and  that  we 
will  make  at  lf;«at  I^COCO  gro»a  with  expenses  to  be  taken  out  of 
tJuit  eTsn  if   it   ahoula  run  #lu»OCC  vit:^ion  Is  a  financial   lapoasibility, 

wa  oan  aiftke  ^&,qoc  apiece,    besiiles,   you  will  have  your  salary,* 

OB  June  ^7,  Idvb,   plaintiff  went  to  Toledo  and  was  there  met 
Iby  the  defendant  and  one  Drohen,   a  roxsaer  o^s^ner  of  the  Toledo   store, 
flaintlff   testified  that  the  defendant   In   an  aside  to  hian  asked  hla 
not  to   infona  Drohen  of  the  purpose  of  plaintiff's  risit  for  tha 
reason  that  defendant   suspected  Drohen  of  dishonesty.      uTohen  at 
this  time  was  employed  by  the  defendant   In   the  store,     jilaintiff  and 
defendant   exiMStined  the   store  with  its  fixtures  and   stock,     llaintiff 
testified  th»t  def endantrepresented  the  cost  of  the  fixtures  in   tha 
•tore  at    ;i3,66n.61.     An  inventory  was  made  ©f  the  stock  of  good*  on 
hand  and  fixtures,   which  tPg:ether  with  certain  relatively  s".tftll 
itena  of  account  aunde  a  total    value  of   th©  bustncsu,   fixturea,    etc., 
af  $12,546.54.      llaintiff   paid  an   amount   equal    t^    one-half   this   sum, 
#6, 073 ,17 ,   for  a  half  interest   in   th©  business;    tne  defendnnt  re- 
tained the  otner  iialf   interest.        A  ahoirt  time  later   the  parties 
transferred  the  business  to  a  corporation,   retaining  th(^.rein  sub- 
stantially a  one-hnlf  intc^rest  each. 

llaintiff  testified  that  he  discovered  soae  tlaa  after 

he  purohHsed  the  one-hnsf   interest  in   the  bu^alnesa  that  defendant  had 

falsely  represented   to  hisi  the  cost  of    the  fixtures;    that  he, plaintiff , 

luid  learned  that  the  fixtures   in  foot  had  coat  only  ^1,404,      Defendant 
testified  that  the  difference  between   the  coat  of   the  fixtures  and 
15,660,61,    the   inventoried  value   tuereof,    vms   rejresented  by  a  loss 
that   the  defendant  had  incurred  in  purohasinn  another  atore  at   the 
time  ha  a6q>uired  the  'fcledc   etore;    thai,  he  nad  ohwrged  tuia  loss 
against  tha  fixtures  as  a  "bonus"   and  that  he  uad  fully  informed 
plaintiff  thereof. 

naintiff  further  testified  that  on  his  first  visit 
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to   the  To1«do   «tore  tae  dofendHr.t   aaii    Lo  uiis,    '-^Ooae  Xtma'k  hur«« 
Jon,   And   I   will    snow  yoa    tii«  exact,   uaainees   <«re  hnve  done.'*      And 
thRt  aefendAnt  went  back  to  a   de)»k  mii'a  plaintiff,   tuok  out  u 
book,    laid   ix.   on   tt;«  desic«    and  said,    "K^re   it    ib.      ^^ou   c&n   ss« 
for  yourself,  her«  id   tii«  daily  sales."        'ihis  duo/,   purported  to 
show     daily  Bales   subsequent   to  laro^ii   Ic.,   19 Jh,   varying  in  atiiounts 
for   tXiS  aonth  of  Karoh  fron   j^llO  to  ;>^-56&;    for  Uie  muntu  of  April 
froa  ^70.^6  to  ^553.90;    for  the  aiontx;  of  ^ay  froa  ^Iv'1.6.    to 
ii4l&,9C;    for  ths  month  of  Jun«  from  ^^ii.l^   to  ^>46c.&c.     ilain- 
tlff  testified  that  on  a  subsequent  visit    to   rcledc   the  defend- 
ant a«j«iD    iiho^ed  hitu   Uie  sal  ee  book,   which  indicated  sales  durlni; 
the  first  five  days  of  J\ily,   1906,   as  being   from     111,5;    to 
$?64«8C.   a  day,      defendant  t^tstified  that  he  had  never  seen  the 
sales  bock;    that   it   vm9   In  the  handwriting  of   -Jrohen,      Orohen 
testified   thet   th«  book  entries  were  aade  by  hia  eolfjly  for  the 
purpose  of  aiding  fcias  in  procuring  e  position  aa  a  eolf^sman.     The 
jury  were  warranted  in  accepting  the  versicn  of    tho  »?»]  ^s  book 
inoidente  testified   to  b.v   thtt  plaintiff. 

&uch  argument  is  oiade  in   the  bri«»fs  of  counsel  as  to 
the  law  applicable   to  oases   ifhere  false  reiresen  tat  ions  are  oh5*rged 
eoDcerning  profits   to   be  derived  froL   the  conduct  of  a  buainess 
and  na   to  what   diliij<jnce   the  law  requir*«si   of   a  plaintiff  who 
Olaixs  to  have  been  defrauded  by  such  Kisrepresentationa.     The 
gravaioan  of  the  ehnrges  in  the  present  case,  however,   centers 
more  pnrtioulerly  »bout    the  charge  of  aiisrepresentations  as   to 
tbe  omcunt  of  business  done  in  tiie   foledo    store  by  defendant  and 
the  profits   derived  thcrefroia  before   thf?  rlaintiff   wne   induced  to 
purchase  n  ono-hnlf   int**rest   tr.«re.tn,      The   evi>ience  on   this  ques- 
tion  wfis   ccntradictcry  nnd   it   was  properly   aubmitted   to    thf*  jury. 

the   evidenoe   tends   to    sho^/  thwt    fcl>  ^    defendant,   a 
man  of  long  bU9in«»i«s   experience,    liad    ifith  full      knowledge  of  the 
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facta  mlsrepreaented  In  Ijuportant  particolnrt  tha  piof.ta  and 

•raount  or  bu»in««3   done  In   the  ?oledc   atore   /.urint,   the  four 

XBcnthe   preceding   the  time  that   the  plaintiff  puroimsed  an  in- 

t<tre»t  therein;    followinfl;   the  tiai«  when  plaintiff  took   oharga  of 

th«  bu8in«a3,    Jul/  10,   19t:8,    the  daily   sal  i»g   thertfrcm  ^drv  as 

foil  ova: 

•July  l{;th,    ^\)5,2f>;    J\xly  nth,   ^38.70;    July  :!i;5th,    ^37.35; 
July  14th,    ?3i>,75;    July   IfHh,    ^9. Jo;    July  16th,    $44.65; 
July  17th,    ;,32,&5;    ,;uly  IbXh,    n6w.4i>;    July  0  th,    ^.4:^.-10; 
July  23rd,    4Q,b'j;    July  a4th,    .13.60;    July  25th.   .277;    July 
27th,    ydl^bb;   July  2eth,    ^9,b0;   July  «i»th,   ^37.66;   «uly 
3l8t,    ^O^.aS.- 

Th«  busineaa  thereafter  continued  unprofitable  until 
•bout  Jan.   1,   19iw^9 .     i^^rin^^   8«vcral  iiscntxi.i»   tho  plaintiff,  by 
letters,    coaipl&inf?cJ  to   defendant  of   the  fuoount  of    lusiness   <1one; 
defendant  attributed  the  Ir^ck  of   business  to   t;ti«  senaon  and  gen- 
eral  conditions,   and  h(^  indisted   taat    the  business  trould  incr^iaso 
during  the  fall   and  spring  seasons,      </hen  this  correspondence  is 
read  it  iu  not   easy  to   escape  the  conclusion  that  the  defenxiant 
was  ae<?}cing   to  give  speoicua  reasona  for  plaintiff's  plight  fol- 
low ing  the  purohaoa  of   the  buuineas, 

riafendant,   after   the  corr  oration  mts  organised,    scld 
90  of  his  1H4   shares  of  the  capital   ;»tcck  of   tn«*  corporation   of  a 
par  value  of   $50  p«»r  share  to  plaintiff*a  brcther,   21  years  of 
ago,   at  #76, CO  a  share;    the  trial   ocurt  prevented  plaintiff  from 
testifying  whether  he  uad  advised  his   brother   to  purchase   this 
stock.     At  the  tL^^e  oi'    UUs  transaction  defendant  borrovod 
|l«5i}C  froxti  plaiutiff*s  brother. 

It  is  argued  tiiat  plaintiff's  veroion  of  the  truaa- 
aoticns  between  hia  and  defendant  is  incorrect  beoaui&e  of  cer- 
taio  statenenta  laade  by  plaintiff  subsequent   to  his  yurchase  of 
the  interest   in   the  buaincsa   tc   the  eff  wt  that  he  considered 
the  business  both  valuable  and  profitable;    that  plaintiff  had  tri^d 
to  dispose  of  his  interest  by  a  sale  for  a  sua  in   excess  of   «hat  he 
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had  paid  for   it,      «'c    Chini   the  Jui'y  \ver«  tf^rfanbed  froei  all    that 
«mt   sutoittr:.:)   tr    It    In   c?nclu.1in^   th&l   these  atatmuonts  vera  ii&d* 
by  plaintiff  aa   the   reaitlt  of    tue  Ajvicd  of   d«jf  onciiiri .. .      it   was  a 
fair  nr  umcnt   to  mttk^  to   tu«  jury    tiuit  plaintiff  a  atatenanta   in 
this   connection  arc-  quit«  au   ^ignificaiit  of    wh«  fraudulent  pur- 
pose of   tiic  def«sn;tant  a«  any  other  in   tke  rccara;    fc-r  inatanoa,   a 
Chicago  attorney  vvent  tc  Voltdo  presuwln^:   tc  act  hm  a  rofreuen* 
tatiye  of  n  prcjiyective  purcLa«>ar,    the  atturii<:>'&  brctuer-in» 
law,   of  tho  etore.     The  attornfey  procuied  I'rort*  tht?  plaintiff  «a 
offer  in  writing:  for  the-  sal©  of  plaintiff'e  interest  therein  ffr 
$6«79o,   and  it   is   said  that   the  of  f  ca*  tentie  to   contradict  evi- 
dence introduced  hy  plaintiff     as  to   th€<  value  of    the  store  and 
fixtursa,     Th©  att.crn»»y,    t«  atifyiag  for   the  defendant,    an  id  tnat 
at   the  tiae  he  went   to  '"'olRdo  h&  wna  not  «npl©yed  by   the  defend- 
ant,  although  he  adwltted    that   for   t«n  y^.ars   '.hftreaftor  and  until 
about   thp   time  he  took  the  witness   stand ,  he  appi^ared  of   record  as 
defendant's   attoruey  in    th'^  present  liti,  ation.      It  may  be  true 
tiiat  the  plaintiff  on   tx^is  and  ponAps  en  otiier  occasions  had 
orerestiwated  the  valup  of   the  atook  and  fixturea,    bui,  we  nave  to 
do  here  vatn  the  alleged  fraud  cf  the  defenuaut  ooncerning  the 
amount  and  profits  of    the  buaine*ii*,   tind  the  law  will   protect 
plaintiff  agninst   the  frauri  of    the   >jefenannt  whatever  jlaintiff 
might  have  been  wrillins   tc   do   in  his   tUnlings  ?*itri  tiiird  persons. 
^"  Ant'.^r'  V.    .icxton,    137    Xll,,    41f,,    it   waa   uaid: 

"  i'hcre  a  f.nisrqfri'esfntaticn   is  R.wde  hs   tc  a  laatferial 
ff?ct   ^**  knowingly,    and  for   the  express  pu.jose  of   dftceiving 
and  defrauding,    ami   the  party  injured  rff)i»^B  uron   the   oxateiaent 
c.Rde,    and  under  circu-Tetsnces   ■u'nlcu  'vouid   induce  a  reasonably 
prudent  aan   to    «c   rely,    there  must  be  s   rij/ut   of  ©cticn  at  law 
for  fraud  and  deceit.      To   throw  a  purchaser   out  ox    court   in 
such  case  ui  on  the  t1»«   that  he  did  net   avail   hia;»elf  of   the 
means  of  knos?lo:i^',o  or  en   to   hi/s,    .#oulcl  be  offering  a  preaiuci  on 
fraud,    and  would  be   dpst.ructive  cf   confidnnce   in   business  trans- 
actions,* 

It   was  ;:ot   error   tc   adffiit   tne   aalta   Uooi;   in   evidence. 

1 lain  tiff   testified   that  this  book  was   shown  to  nlm  by  defendant 
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••  proof  of  tho  largo  buointoa  dono  by  dofondant  y-rior  to  tho 
••I*  of  tho  buoineao  to  plaintiff  and  whatotor  nay  bo  said  at 
t«  the  origin  of  tho  book,   its  use  and  adoption  by  the  defend- 
ant rendered  it  adaiaeible.      if   the  atatoEBsnte  oontainod  in  the 
•alee  book  vere  true»    t&en  it  ie  clear  that   there  wae  an  un- 
aeoountable  falling  off  in  the  buaineee  done  in  the  store  after 
the  purohaee  of  an  interest  therein  by  plaintiff. 

I"  Coa>taonw«al th  ▼,   CXanoy«   yoI,   107,  Ifaee.,    IVl , 
H  ie  eaid: 

*In  the  usual   course  of  events  it  is  not  to  be  ex> 
peated  that  an   established  business  of   the  kind  in  question 
will  at  onoe  seriously  diminish  without   sone  good  onuee." 

JRor  was  it  error  to  .^dmit  the  so-oalled   "Holmes 
letter,*  which  purported  to  offer  plaintiff  a  bonus  of  $6,000 
for  the  store,     llalntiff  testified  that  he   sent   this  letter  to 
defendant  nnd  discussed  the  proposition  it  contained  with  da«> 
fendant  and  that  plaintiff,  acting  under  the  directions  of  the 
defendant,  wrote  Koln&es  •  letter  asking  a  $S0,0(:0  bonus  for  the 
•tore.       whether  the  liulaes  letter  was  a  genuine  offer  for  the 
•tor«  does  not  appear,  but  in  Tiew  of  the  undisputed  facts  of 
thitt  case  it  is  difficult   to  underistnnd  defendant *e  rejection 
of  the  offer, 

A  letter  was  written  by  i3rohen  to  liwwitt,  both  of 
whOM  were  forraer  owners  of  the  store,      iKhen  the  plaintiff  took 
charge  of  tlie  store  he  took  Brohe^n's  place  inerein,  but  kept 
Dewitt  as  an  employee.      In  the  tortuous  account  of  the  dealirigs 
and  ooenuni cations  between  the  eeveral   parties.  T>rohen  appears 
as  suspected  of  dishonesty  by  the  defendant  and  later  as  co- 
operating with  him.     This  letter  was  written  Deoeaber  3,  1908, 
and  begins  by  stating: 

"BeceiTSd  your  letter  and  msr.  not   ourprised  that  joe 
is  getting  wise,  but   I   don*t   think  he  will  have  anytning  en 

you  or  me.* 
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In  ordinary  oircus38tano«s  tliis  letter  would,   of 
oour««,  bo  iiiAdiiiiaoiblo,   but  plaintiff  teotlfiod  thRt  It  wm 
ClTon  to  him  by  Bowltt  and  thitt  h«  «lu>«ed  It  to   the  dof «m«tant; 
ttot  plaintiff  told  dofondant  ho«  Jio  got  poaaooslon  of  It  and 
Uuit  in  thia  oonToraation   Uie  d«f«ndant   etntod  that  he  would 
take  th«  storo  off  plaintiff's  hand*. 

^"  Ho»glton  ▼.  Carolm.  143  111.  App,  Blii,   tho  court 

•aid: 

*>When  a  question  of  fraud  and  doaoit  is  tho  ioouo, 
*  courts  aro  a  unit  in  allowing  th<»  greatest  lihorality  in  tho 
Bothod  of  exa&inution  and  in  the  ooope  of  the  inquiry.*  6 
Jsacye,   of  £t.,  d'd,* 

Xhe  court  Instructed  the  jury  that  the  atatonenit 
oontained  in  the  letter  in  una   of  themaelvea  and  standing  alono 
*vere  no  evidence  against  the  defendant •**   In  flew  of  this  in- 
atruotioo  and  the  faot  that  the  letter  impliedly  charged  the  de* 
fendant  with  fraud*  and  that  he  made  no  direot  denial  or  axplana* 
tioB  of  its  oontenta*  but,  if  the  testimony  of  plaintiff  be  true, 
he  promised  to  take  the  store  off  plaintiff ^s  hands,  we  are  of 
opinion  that  the  introduction  of  the  letter  «fas  not  reversible 
•rror. 

The  court  did  not  9rT  in  adibitting  Be«ritt*s  testimony 
as  to  the  aaouni  of  busiiness  done  in  the  '"oledo  store  prior  to  the 
sale  to  plaintiff. 

The  court  did  not  err  in  giiring  the  second  instruc- 
tion tendered  by  plaintiff.  Other  given  instruotions  informed  the 
jury  as  to  what  false  representations  would  not  be  actionable. 

^or  did  the  court  err  in  giving  plaintiff's  third 
Instruction,  miieh   told  the  jury  in  effect  that  alleged  fraud 
alght  be  proved  by  proof  of  oirou£oetf;»nces  "frosj  >^iloh  the  infer- 
ence of  fraud  i»  natural  and  irresistible"  *  >•  >  of  auch  character 
as  tc  produce  in  the  ainds  of  the  jury  a  conviction  of  the  feet  of 
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fraud  *■  th«  Mac  i«  oharg^d   in  the  deolaraticn,    otc,      oofawara  t. 
B»»oiolc«   347   111,.   479;  jj,  ^,  Bre-^fin^  po.   v.    3t»rlt«nberft.   2X1   UX, 
631, 

thi0  oourt  Inetructttd  the  Jury  that  in  the  event  tiie 
jury  found  the  defendant  (guilty  they  alji^t  aseeea  plaintiff *• 
4aaac«8  at  a  sum  equal   to  any  differenoe  ehowi  by  the  evidence 
"between   the  actual  narinet  value  of  the  property  in  queetlon 
that  the  plaintiff  bought  at  the  tine  and  pli'ce  of  sale,   and 
what  it  would  have  been  worth  had  the  repreaentatlone  of  the 
defendant  been  true  as  alleg«u  in   the  deolaration,   together  with 
istereet  thereon  at  &  per  cent  frcje  date  of  the  puroheee  to  the 
date  of  trial,**     Anong  other  reaeone  given  it  la  said  that  the 
instruction  ie  bad  because  the  jury  «ere  perBiitt«(i  to  add  In* 
tercet  at  5  per  cent  to  what«<*ver  sua  the  Jury  might  find  as  the 
difference  between  the  actual  ouurket  value*  of  the  business  and 
its  worth  as  represented  by  the  defendant, 

Zt  is  urged  that   the  daoiages  clalned  were  unliqui- 
dated and  hence  interest  was  not  allowable  thereon  under  the 
statute.     The  evidence  teuued  to  fix  plaintiff's  loss  by  reason 
of  the  misrepresentations  alleged  to  have  been  stfide  by  defendant. 
Bxpert  testimony  was  to   the  effect  that»   using  the  sums  named  In 
tl&e  alleged  xsisrepresentatlons  of  defendant  as  a  basis  for  ccaapu- 
tation,   the  buainsss  would  have  been  worth  a     given  liquidated 
•UJB  en   such  basis,     ubjection  is  suade  to  an   instruction  which  told 
the  jury  that  punitive  daaages  lalght  be  allowed  to  plaintiff  If 
tke  jury  believed  *frca  a  preponderanoe  of  the  evidence  under  the 
instructions  of   th.e  court,   that  the  defendant  acted  knowingly, 
wilfully,  fraudulently,  jsaliciouely  and  deceitfully  in  causing  such 
astual   dasuMKS  to   the  plaintiff,**     A  oritloien  naade  of   this  inetruo- 
tioa  is  that  the  jury  were  told  that   euoh  dasages  ttiglit  be  iaposed 
if  the  jury  believed  *froft  a  preponderance  of   the  evidence,   under 
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the  inttruotlona  of   tti«  court,    tliat  the  defendant  had  Acted  isall- 
oiously,"   etc.      It  le  stated  that  the  court  by  tiile  Inetruotion 
Informed  the  jury  "from  a  prep<:nderimce  of  the  eYidence"   that 
"the  defendant  neted  knowingly*   wilfuXly"*    etc.      In  view  of  other 
giren  inetruetione  wliloh  prcperly  instructed  the  Jury   that   the 
plaintiff  wae  required  upon  all  mt^terial  queetiona  to  prove  hie 
•ate  by  a  prepondernnoe  of  the  evidence*    this  instruction  is  not 
•e   erroneous  ae  to   warrant  a   revetraal    of   the  Jud^vaent. 

SevftraX  other  objeictioRo  arr  ande  to  rulings  of  the 
trial    court  upon  the  giving  and   refusinj/  to  give  other  inatruotione, 
•a  to  which  we  thin^  no  reversible  error  was  eoju®itted.     The  jury 
were  fully  instructed  as  to   the  law  applicable  to   the  case*   and  if 
it  can  be  said  that  in  one  or   two   instances  technical   inaccuracies 
appear*   this  fact  «ould  not  autiiorise  a  reversal  of  the  case, 

Xt  is  urged  that  the  ^udt^ent  is  exo«se»ive.      In 
1910  a  ^udjsnent  in  favor  of  plaintiff  for  the  sum  of  ^ao»OLO  was 
reversed  by  thle  court  for  exoessiveness.     The  present  jud^pient, 
entered  about  sight  years  after  the  entry  of  the  former  Judgment, 
is  not   so  large  as  to  indicate  passion  or  prejudice  on  Uie  part 
of  the  Jury,      It   is  not  claimed  that  punitive  deuanges  were  net 
allowable  if  auffloient  evidence  was   eubsiitted  to   the  Jury  to  war- 
rant a  finding  that  the   defendant  aeted  knowingly*  maliciously*    etc. 

The  Jud|?Bent  of  the  Cireuit  Court  will   be  affinBed. 

Ay?  I  AM  SI). 
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GlASaUIS  X«  FEASIHH,  joaxpH  p./ 
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the  '^ity  of   C}iic%», 

jy^eXlente , 


■•<''t--i-<^.  /^, 


/^ppeol  froa 

Cireuit  Court  of 
Cook  County* 

14  I, A.  664 


MR*  Priiik»lDlN&   JUJTIC£  DlfM 
Di$LIVlfiHJU>  fHB  GBUlOHi   OF  'fHS  ComtT. 


Tkiie  Is  an  appeal  fren  a  Judgment  of  the  Cireuit  Court 
awarding  a  writ  of  aiandaaua  contmanding  the  respondents,   Ciril 
^erTioe  Conniasi oners  of   the  City  of  Chie^^go,    to  hold  a  proaietifm- 
k1  examination  for  the  position  of  lieutenant  of  police  of  the 
police  department  of-  the  City  of  Chie&go  and  to  perfld,t  the 
petitioner,   a  detective  sergMuat  ttt  police,   and  all  other 
detective   sergeants  of  police,   patrol  sergeants   and  desk  sergeants 
of  police  who  had  served  au  such  for  more   than  one  year  prior  to 
June  22,   1917,   to  take  the  «xanlnatioR» 

The  trial  court  found  that   the  relator,  Fatriok  F. 
Loftua,   had  shown  a  legal  right  to  participate  in  a  promotional 
civil   service  examination  for  lieutenant   of  police*     At  the 
outset   it  mfty  be   conceded  that  a  writ  of  mandamus  will  not  be 
issued   in  any  case  unless  the  party  seeking  it  shows  a  cler^tr 
legal  right  thereto*     People  ex  rel*   Younger  v*  City  of  ChioaKO. 
280  111*   576,    580.      ihere,    however,    a  relator  has  eetablished  a 
clear  logul  right   to  participate  in   <?  promotionpl   cxarcinatioB 
a  writ  of  mandamus  will  he  awarded*     People  v.  i^elnherg.   263  111* 

Section  «  of  the  Civil  service  Isiw  ie   us  follows: 
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»«!•  ComnlsBion  ahfill,   by  ita  rules,   proyide 
for  proaotlona   in   such   clesaified  Bervlce,    on   th« 
basis   of    s^certuined  aerit   ajid   seniority  in    serrice 
oad  exaaination,    &nd  shall  provido,    in   all   cases 
iriiero  It   is  pr -cticnblo,    that  Taoancles  shall  b« 
filled   by  promotion.     All  exafflinations   for  promotion 
shall   be  oonpetitive     a»oag  such  sien.bers   of    thp  next 
lover  rank  ae  desire  t«  suluslt   themselves   to   such 
•xaaination*  ** 

Uhder  this  seotion  of  the  act   the  Ciril  service 

Commissi  onion  ers  have  adopted   the  two  rules   following: 

"Method  of  pronotiOQ.      v^enerer  aTVioaaey  in 
the  class i fled  seryicc   exists,    unless  such  Taoanoy 
is   filled  by  reinstatRinent  or   transfer,    it  shall  be 
filled  by  promotion   frorsi  the  next  lower  rank  or 
grade,   Khen   eucii  rank  or  grade  contains  two  or  more 
eligible  persons  desirous   of  taking   exeoninr  lion. 
ProBotions   shall  be  acconpliahed  by  means  of 
conpetitive  examination,     i^ould  not  more   than  one 
eligible,  candidate  register,    or  should   all   candidates 
fail  to  pass,    an  original   entrance   examinotion  shall 
be  had** 

**£>ligibility.     No  person  shall  be  eligible  for 
proisotion  from  a  poBition   in   i-ny  grade  to  fill   a 
Taoancy  in   the  next  higher  gra  le  unless   the  pojjition 
in   j^'dcli  he  is  employed  at  the  time  of  examination 
is  in  the  sima  line  and   character  of  work  as   the 
position  to  be  filled,    (md  luiless   such  p^son  has 
soTTed  in   such  grade  by  actual   employment  for  at 
least   six  months,    etc." 

Section  3  of   the  Civil  'Service  Law  provider   that 
CiTil  oervice  ComTTiissioners  ihall   classify  all  offices  stnA 
places  of  ea^loyment    in  the  city  "with  reference   to  the 
examinations  hereinafter  provided  for.* 

Section  9   nf   the   act  above  quoted  from  provides  for 
promotional   examinations   in   the   elassified  service  on  the 
basis  of  aseertained  merit  and  seniority.     Under  section  3  it 
became  the  province  of  the  cenvnissloners   to   classify  all 
offiees  under  their  control  for  promotional  examination.     Both 
section  9  of  the   t*ct  and  the  rules  of   the   commission  above 
quoted  provide  that  vaeanoies  shall  be  filled  from  the  "next 
lower  rank  or  grade."     However,    the  rule  above  quoted,   under 
the  heading  "SUijlbility,  *  provides  that  no  person  wo -dd  be 
eligible  to  a  promotional  examins-tion  unless  he  was   employed 
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at  the  tlBw  of   tufih  •zamlnatlon   "in  the  sairc  line  hxid  character 
of  work  B8   the  poeitlon   to  be  filed.*       ihe  commisBionere  by  e 
*ttl«  hare  assttmecl  to   interpret   the  words   "rank*   and   "grade*  at 
need  in  the  act  to  be  synonyiBoue* 

Jhile  mttny  apparently  Interest Ing   queytions  are 
presented  in   the  brief ■  of   counsel  ue  ore  of  opinion  thet   the 
disposal  of   the  single  question  irtiiether  the  respondents  had, 
under  the  act  and  rules  of   the  cosiinise loners,   pr  per ly  class- 
ified relator  and  other  detective  sergeamts   in    relation  to  a 
proaotional   exajnination  for  lieutennm  of  police,    is  conclusive 
of   «rr»Ty  material  quest <^on  presented  to  ue  for  decision.     A 
part  of  the  elasoif ioBtion  provided  for  the  police  department 
by  th€  coiBmi 8 » loners   is  as  follows: 

'•Grade  II «     The  following  poaitionis   are 
hereby  classified  in  Class  D: 

Gr&de  II*     Detective  sergeant, 
iuergeant* 

Grade   III.     Tha  following  positions  are 
hereby  classified   in   Clasto  D: 
Crrade  1X1.     Lieutenants, 
Lieutenant  of  detectives, 
aenlor  detective  sergeant.* 

The  olassifiof^t  ion  adopted  by  the  respondents   plaoes 

the  office  of  senior  det    ctive  sergesint  in  grade  3  and  that  of 

detective  sergeant   in  grade  II.     The  relator   is   a  detective  ser- 

geaAt  and   it  is  a  disputed  question  of  f&ct  whether  he  is   eisployed 

in  the  suBie  line  and   character  of  work  sq  en  uniformed  lieutaiattt 

of  police,  l/we  are  unable  to   sec  any  sufficitnt  reason   for  holding 

thfet  detective,   patrol  and  dask  sergeants  are  not  employed   in   the 

saaa  line  and  character  of  work  as  that  perforaad  by  an  uniformed 

lieutenant  of  police,     rolice  work  generally  has  to  do  with  a 

service  which  has  for  its   end  the  protection  of  the  publioj   its 

principal  service  is    r<mdered   in  the  prevention  and  punishment  of 

orima.     Ihere  is  obviously  required   in  this  service  sueb 

division  of  labor  as  will  best  tend  to  promote   the  ef ricieney  of 
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the  •«rTlc«,     The  •errice  required  of  desk  and  patrol  8erg«sintB 
hats  not  been   changed  Bince  the  p«Ba.t;;e   r>f   th<?  Civil  ::erTlce    ,ct. 

"^  It  iB   donceded  that   i  atrol  aac   desk  oerg^unte  are  in 
the  Badne  line  and   oharnoter  of  v;ork,    ,rmd  this  notwithstrmdirxg 
the  fact    thet    eaoh   la   enployed    in   the  performance  of-  a  distinctly 
different  serrlce  in  the  departttent*       The  evidence  shows  that 
p»troX  sergeente  end  detective  sergeants  are  generally  ezi^loyed 
on   outside  work  in   the  investigation  of   crime  and    criminal 
eoBtplaints,    while    the  desk  eerge«nt*s  work  ia  the  keeping  of 
records   nnd  hccounta  within  the  police  stations.     There  is   some 
apparent   detail  difference  in  the  work  perforaed  hy  detective 
•  ergefints   and  patrol   ecrgeants,    but  we   d  o  not   tbink  th^at   this 
difference    la  no  rrj^rked   »i'   that  between  patrol  and  desk  sergiants. 

in   the  appropriation  ordinance  salaries  for  first 
class  detective  sergeants  and    senior    detfvctive   ser^s*^  '^ts  were 
fixed  in  the   ordinance  under   "detective  division"   and  not  under 
"subordinate  cow'fanding  officers"   or  •♦patrolmen"  and   "patrol- 
woaen . " 

It  is  evident  that  the  rel{^tor*s   eli^jihility  to  an 
examination  for  a  lieutenancy  depends  upon  what   censtinietion   is  to 
he  given  to  the  phrase  "in  the  eeae  line  or   (^er.icter  of  work.* 
fhe   evidence  introduce!  on   this  queistion,    we  think,    supports   the 
conclusion  of  the  trial  Judge.       hile   there   is   some  difference 
in  the  duties  required  of   the   different  kinds  of   eergeents 
appropriated  for,    this  difference  is  not   of  such   dir^r  >cter  as 
»tttld   warrant  a  finding  thnt   each  wmu   engaged  in  a  line  or 
ehaTficter  of  work  different  from  thnt    of   the  others. 

On  November  10,    1913,    th«  relHtor,   latrick   ?.  Loftus, 
WM  the  result    of  a  proBotional   cxaainfetion  was   appointed   to  a 
■  eoond   class  detective  sergeant,     'ihis  position  was  provided  for 
hy  vectlon  191bJ^»f   u  city   ordinance  passed  December  30,    1912, 
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and  known  as  tli«  *Volice  Reorganizntion  Crainance."     On  Jomuarj 
11,    1915,    the   title   of   "Ist   class   aergeants"    'r-s    changed  by 
ordinance  to   "senior  detectire  •ergeanto*  and  the  title  of   "second 
class  detectire   sergeants"   was   changed   to    "detective   sergeents,  ■ 
and  senior  detective  sergeants  were  given  a  hif./:her  ealery  than 
that  paid   to  detective  sergeants.      We  are  inclined   to  the  view 
that  for  the  purpo&e  of  classifying  the  diffei*«it  positions  with 
respect   to  promotion&l   ejcaxainations,    the   Civil  service  Act  vested 
discretionsTy  pover  in   the   Civil  Service  CoBimisaioners,   and  thot 
in  exeroiaing  this  power  and   in  determining  the  rank  or  grade  of 
the  positions   in   question   the  respondents  were  not   necessarily 
required   to  grade  such  po&itions   strictly  in  accordance  with  the 
salaries   appropriated   therefor.     Respondents  were  authorised  in 
making  such  classification   to  take  into    cons3i deration   other 
matters  and   things   in  fixing:   the  grades  or  ranks,     ir<?o.ple  ex  rel^,, 
yailliajas  v.  £rrant.    229   111.    56. 

The  appropriation  ordinance  of   Jaauary  31,    1917, 
provided  for  the  salaries   of  all  persons   occupying  pooitions  in 
the  police  department  of   the  city,     the  ordinance,   tmder  the 
general   title  of    "Department  of  Police,'*  provides   for   the 
salaries   of  p«arsons   ewployed   in   the  depertmemt  under   the  suh- 
titles   "suhordinate  commanding  officers,"    "patrolraen    and  police 
women "   and   "detective  division."     Under  the  heading    "subordinate 
comrsanding  officers*   appropriation  is  male  for  the   e/rployment   of 
86   lieuteients    ;it   $2,000,    and   30<i  sergeants   vt    ?1,700  each.  Under 
the  aub^-title  "detective  division"  the  council  appropriated  for 
salaries   of  four  lieutenants   of  detectives      t    >53,200   each,   94 
senior  detective  S(;jgeantB   &t   ^,750  e;ich,    and   535  detective 
Herge&tntu   at   ^1,450  each. 

¥her«  is  evidwtioe  in  the  record  to  the  effect  that 

the  position  of  senior  detective  sergeant  hos  been  ahelished; 
to  this   effect  is   the  testinony  of   the  Acting  Juperintendf-nt  of 
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tht  Poliee  Department.     The  poeltion   seems  to  hav«  be^»  oreatRd 
by  the  City   -ouncil   and  W(.a   expreoly  appropriated  for   in  the 
ordinance  of  January  SI,    1917.     The  statute,  however,    Tested 
in   the  Civil  ^(spvice  Commie  doners   the  power  and    duty   to   olesalfy 
all  positions  .nnd  offices  under  t>ie   control  of  the  coninlaalon. 
Acting  under  thia   authority  the  com^leaion  placed   detective 
aergcfijits  pjid  oergeante   in  grade  II  and  included  in  Orede  III 
lieutenants,    lieutenantp  of  d.-jtectlves   aond  senior  detective 
seilSeaiits*      ¥e  do  not   decide  nn   a  ni,tter  of  fact  or  Inv  «ii<^ther 
the  position  of   senior  detective  Bi5rge.;-nt  miiy  be  said   to   exist 
as  we  '-re  of  the  opinion  th-  t  rel<'tor   is  eligihle  to  take  an 
examln-ition  for   any   of   the  positions  named  in  gr«.de  III.     By 
placing  the  relator  ajid  other   df>t'^ctlve  sergeants   in  grade  II 
the  respondents  rendered  thero  eligihle  to   take  the  promotional 
examination  for  vacancies   in  grsr.de  III,    the.  next  hi-^her  poeltion* 
in  which  is  Included  the  position  of  lieutenant* 

It   la   re&«onable    to    suppose    thnt    the  legislature  in- 
t«ided   to  ia^ose  upon  th«  Civil  ofjrvice  Commleslonera   the   duty 
of  providing  a  classification   of  positions  in  the  police 
department  that  would  render  it  poHRible  for  patrolinan,    for 
Instance,   ty  ability  and  neritorious  service,    in  the   cou  r-se   of 
time,    to  become  eligihle  for  appointment   to   even   the  highest 
civil  servioe  position   in  the  departmsnt.     The  contention  of 
respondents,    if  su stain e<l,   would  r'^n'ier   this  in  soroe  casea 
extremely  difficult  if  not  imposaible.     geo:)le  v.  Kip  ley.   171 
111.   44. 

aection  9  of  the  Civil  iiervl  ce    ACt  InpeseB  upon  the 
commission  the  duty  to  fill  all  vaoanoies   in   the  clasBified 
service,    and  wherever  prscti cable,   by  promotion.     On   the  plead- 
ings end   the  evidence  in  thp  record  we  hold   that  under  ita 
ola88lfloir;tien  the  Civil  service  Connisijlonerfl   are  required  to 
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admit  the  relator  to  take  the  «xaain£<tlon  for  lieutenant;      that 
tlie  peeitien   of   detectire  aergeant  is   in   the    '♦sainG   line  and 
tihar&cter  of  viork**  as   the  position   of  uniformed  lieutenant. 

Tho  Judgment  of    the  Oircxiit  Court  will  b«  affir«odo 
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I'lalntlff ,  T^Htional  Pip#  rrocfing  Company,  brought 
wult  in  the  ;£iuperior  Court  of  Ccok   county  r^gaintjit  the  Lanqulet  k 
Illeley  uo . 

The  declaration  coaeistf  of  the  oonmon  counts  and 
one  special  count.   Ti^e  latter  count  in  substance  al leases  tnat  the 
defendant  on  February  12,  191;;^,  entered  into  a  contract  with  plain- 
tiff, under  tiie  terms  of  miioh  tne  plaintiff  aj^rced  to  fully  com- 
plete certain  fire  proofing  work  on  a  building  in  ijuffalt,  lew  York, 
for  the  sum  of  $66,000;  that  plaintiff  tnereaft^r  enttred  ujoa  a 
performance  of  the  contract;  that  en  Deeenber  14,  l^X<.,   ^s  the  re« 
suit  of  disputes  between  the  parties,  the  defendant  projOcGd  to 
plaintiff  that  it,  defendant,  irould  complete  all  t:.p  ^ork  tnen 
reninining  unperfonaed  by  plaintiff  and  r«quired  to  he  one  by  it 
under  the  contract  of  yebruarv  lii,  1912,  if  plaintiff  would  allow 
t9  defendsnt  a  credit  of  $17,400  on  the  contract  sum  of  1^66,000; 
that  defendant  on  said  14th  day  of  December  duly  aceepted  the 
proposal  of  ilaintlff  and  on  Dece-nber  16,  1S1<-,  the  defecuiant  en- 
tered upon  the  completion  of  the  work  required  to  be  performed  by 
plaintiff  under  the  contract  of  3?ebrviary  la,  l»l«i;  tiiav  it  waa 
agreed  under  tiie  terms  oi  the  contract  of  Deceniber  14,  1^12,  that 
plaintiff  snoulC  furnish  the  defendant  all  necessary  material  to 
ocfflplete  the  work  required  under  the  orii^anal  contract  and  to  per- 
ii.it   defendant  ta  use  all  machinery  and  appliances,  then  on  the 


pr«ui8««,   balongine  to  plaintiff;    tiaat  plaintiff  iiaa  fully  per- 
foxued  all   tiiing«  required  of   it  under   tae  oontrtict  of   l)eoewb«r 
14«   191'i,   but   tiiat  defendant  iiaa  refused  and  «)tlll   refuses   to 
j^tiy  plaintiff  the   sum  due  it. 

The  defendant  filed  a  plea  of   the  general   issue  to 
tbis  declaration. 

The  oriKlnal  eontraet  proYlded  that  the  *work  shall 
be  conuaeneed  on   or  before  July  let  and  carried  forward  at   such  a 
rate  of  p^nigreee  as  will    inaure  the  co«ii.pl  ^tion  of  rtot  less   than 
two   floors  of  arches   each  weeK,    if  the  structural    etcel   work  is 
erected   so   as   to   permit    the   9«K>e  beinfs;   don*.      All    '■,hf»  partition 
work  and  furring   onall    also  be  oarri«d  forward  at   such   tiaiea  and 
in   such  manner  as  will    insure  that   the  contract    nil    bo  entirely 
oompleted  not  later   than  KoTesilier  I,   I91ii,"     Haintiff   entered 
upon  the  perforxaanoe  of   the   <itrork  required  of   it  und©r    the  or- 
iginal  contract   in   tne  latter  part  of  ciepteijoer,   191;^, 

The   disputes  referreii  to  in   th-^.'  declaration  concern 
alleged  delays  wiiich  it  is  asserted  rendered  it  iixtpossible  lor 
the  plaintiff   to  begin   work  upon   the  building  until   soaetiae  in 
gepteiT'ber.     7he  evidence  shows  that  the  plaintiff  thereafter  re- 
fused to   cci»plete>  the  contract  unless   it  waa  modified  so  as  to 
alios*  plaintiff  an  additional    sum  for  expenses  which  it  cl«^imed 
would  be  necessarily  incurred  by  it   in  doing  the  work   in   tiie  lest 
favorable  weather  of    the   fall    nnd  winter.      Decestaber  lOth  the 
plaintiff   sent   the  defendant  th«»  following  teli^ram: 

"S'roaen  up  at  liuff'^lo.      TTave   suspfinded  operations, 
and  don't    Intend   starting  n^^ain   until    you  make  ar- 
range;? ents  for   extra    coMpenantion,   account  of 
weatiier  conditions.      Answer  what  you  will    do,* 

December  16,    1912,    the  defendant   in  answer   tc   the 

above  and  also   telegrams   dated  December   12th  and  15th,    1916, 

respeotively*   wrote  that  it  would  accept  an. offer  of  plaintiff 


tixat  th.9  defendant  take  OTer   tue  ootnpletion  cf   the  >rork  unp«rfonMA 
under   the  original    contract;    tLe   vlefenaaiit,   h»  ^^roirosed  by  plain« 
tiff,    tc    be  allowed  a  credit   on  the;   siuix  to  be  paid  under  the   or- 
iginal contract  of  ;vlV»4'  C-.      i«    ti^ia   letter   tuf?   defendant   stated: 

•We   ueaire  herewith  to  enter  our  fon^ial   vrotest  against 
this  action   on  your  p«rt,    but   in   view  of   the  fact   ti.j-.t  we  uave 
undertaken   to   complete   tiie  building  at  a   «t^-:ted  time,    which 
will    not  jftr/it   of  any  further  delay,    we  find  ouraelvee  under 
the  neceesity  of  acquiescing   in  your   desianJs," 

The  orifiinal  contract  provided  that  the  work  was  to 
te  begun  en  or  before   july    lui,    191  ;i,    and   the  ??vidence   is  un- 
disputed that   the  plaintiff  was  un»blf»   to  begin   the  work  until 
soaatiae   in   Septeriiber,    1912,      Maintiff»B   protest,    that   it  ^ould 
be  impossible  under   the  oirouastnnces   tc  cornpletp    the    /ork  as 
rrovided  by  NOTeir.ber  1,   191ii,   and  that   because  of   delaya   it 
would  necessarily  incur   increased  cxp«naes   in   cioirij'   the    verk, 
seems  on  the  evidence   to   be  x'ounded   in   r«;a«ion.      '{here   is,   how- 
ever,   practically  no   disi-ute  in   the   evidence   uhet   tiic  fact  of 
the   delay  and  its   effect  upon  plaintiif's    rifr,ats  under   the  con- 
tract was   the   cause  of   {;laintiff  *s    in^iiiitence   that  a  new  arrange- 
ment  be  made  between   the  parties.     As  tne  result  cf   these  condi* 
tions   the  parties   entered   into  a  new  contract  under  ^hicu   the  de- 
fendant 0gre«f^d  to  oo/iipletf    !.he  unperfornicd  work   required  of 
plaintiff  imder   the  original   contract,    in  return   for  walch  de- 
fendant was   to  be  allowed  a  credit  of  $l?,4or,  on  the  total    sum  of 
#56,000  agreed  to  be  paid  plaintiff  und<»r  the  tpr.^is  of   the  original 
contract,      'sefendant,    r.fter   it   co'Cpleted   th<;  '■rcrk  on  the  building, 
Biailed  to   plaintiff  a    statement    in  vrhicJi   it   charged  plnintiff  with 
an  indebtedness  of  i|i53,741 ,26,    beinf    the   eum  whicn  the  defendant 
olains  was   expended  by  it    in   completing-   tiie   work   whicn  it  performed 
under   its  last  agreement   ititu   the  plaintiff,   and   the  diff«rencs 
between  this   suiti  and  #17,400,    which  plaintiff   claxms   should  be 
charged   to   it,    constitutes   tiie   suru   in   controversy   between    the 
parties. 
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^)«»f«nde.nt  on  Jan.  ^3,  ldl4,  wrote  to  th«  plaintiff 

•8  follows: 

•Kerewith  we   send   vou  vouoher   nnd   ciieck   for 
%.204a. ,54   4n   aettlei'ient,      7 lease  r(»c«ipt   voucher  and   re- 
turn   to   U3," 

The  voucher  which  accceipfi.nled    the   n.!;o>'<>   Ir^ter   re- 

elted: 

"To    inroice  Jlen<i»red 

In  mil    settler;. eat  of  «*iit]nM% 

extras  and  al  1  clulas  of   evMry 
l^b-contr.  Kind  and  nature  on  aocount   of 

liftrine  Bardc  fire  procfing  iarine  rational 

Banjc  Buildinfe,    Huffalo,    Hew 

^o«k, #2,042,64 


Total §2,04iJ.54,» 

This  Toucher  r^l  ao   contained   uie  following; 

"It   not   correct   return  all    papers,      >)c   not   fold 
voucher  except  as  received," 

The  plmintiff   deposited   the  chco.   to   ila  crcciit   m 
a  b»nk,   but   riid  not,   as  directed  by  defendant,   receipt  or  return 
the  voucher   to    defendant, 

ll9  arc  of  opinion  that    k/.l3   case   do®«   not,    a«  ur^ed. 
Involve  a.  consideration   of  an  account   »tated*     On   the  evidence 
the  contractual    relations  between  the  parties    vere   such   that   thert 
was   no   occc-^sion  for  a   atatewient   of   any  account  between   them.      The 
defendant  expressly  agreed  that  it  would  perforai  the  uncompleted 
work  for  a   ijpecified  allowsuice  on   tiie  original  contract   of 
117,400,   and  the   evidence   shows    tuat   it    did  j  erf  orai   this   isork. 
There  was  then  nothing  Aiore  required  of   defer^dant   t..an   that,    in 
accordance  witii  its  promise,    it  ^,lve  credit  to  {.lamtiff  for  tnio 
sum.      It   undertook,   however,    no twitii standing   the  agrettnent,    to 
charge  tiie  plaintiff  with  a   suzb   that   the  uncontradicted   evidence 
•hows  plaintiff  never  agreed  to  pay.     The  action  of   the   defendant 
in  mailing,   the   ohRO'*^ ,   letter  and  voucher  or   the   atpter.ent   referred 
to,    in  nnd  by  vhica  it   sought   to   chnrge  plaintiff   with  an   obliga- 


tion   that   it  ney&r  aasuined,    cannot   be  he!  a   to   ccnetitutc  en  ac- 
count   atnted.      An  ncoount    stated  i»  »ri   exj  res*  or   iitplied  a^,ree- 
raent   betw««n  partle*  that  all   itwre    in  ajn   account   stated  ere 
oorrtctly  stated  tiierein.       ]Uni^  t.  Kaehijine^,   B8   111,  App.   341, 

An  accord  «vnd   satisf j*ction   was  riot    3.;own  by  the 
evidence  of  any  matt«?r   in   dispute  bet'-veen   the  partlee.      "i^ere 
there   ie  «   bona   f  1  de  dicjpute,    the  nccertance  of  a  certain  auai  in 
settle»ent   xa  en  accord  and  satisfaction,       Bingnaai  t,   Srovmlng, 
S7    ni.   Apr,    442. 

Thero  was   in  fact  no   dispute  of  any  liind  '^XAivtsoever 
between  plaintiff  and  defendant  at   the  time   oefendant   aent   the 
letter  and  voucher,    or  the   utateiuent,    to    tne  plaintiff,      it   wae 
fliiOvvn   on  til©   trial    that,    exoeptin^^  the   attempt   to   chsrg©  plain- 
tiff with  the  oosta  incurred  by  defendant   in  doinj';  tiie   scrk  wfter 
the   work  had  been  performed,    tti«r«  was  no   controveray  of  any   kind 
between  the  parties. 

The  defendant   vsraa   not  compel  l«?u  by   duresg   to    enter 
into   tiie  agreement  of  Deoeaiber   16,    1912.      It   -(ma  at   ttxat   time 
fully  oware  of  the  claim*  whlcJs    the  t'laintiff   im»   then  roaking   of 
a  rif;ht  to  abrogate  the  contract.      If  it    ms   then   the  opinion  of 
defendant   that   thr   clnljtcs   of   plaintiff   lycre  not    fell   founded,    it, 
defen.-'nnt,   had  at   leaat  the   1  ppf»l    rif:^ht   to    refu;5e   to   oo.mv.ly  with 
plaintiff's  demands.      The  f?>ot   that   the  defendant  became   ei-ibar- 
rassed  in    the  perfQn..ar!ce  of    it*  obi  iiritions   tc   construct   tixe 
building   in  question  did  net,   under   the   ciroumstancea,    amount    to 
duress,     Kertlinjj^  v.   hi  I  ton,    15*i   ill,   65f', 

Vhe  (uain   iiBBue   in   the   trial   court  was   v/iiSthey   tiie 
defendant  had   the  le^ai   rigxit   to   chart;*   to   the  plaintiff  a  l^rgwr 
sum   than   that   i^hioh  the   defendant  adaits   it  af:;ref.d    '.'ould   be 
charged  for  th*-  work  perforaied  by  defendant. 

As   stated  ..n   the  case  of  Levenson  v.   ('- il  1  en  lublishin^ 
Co,.    62   )1,    Y.    d,   472: 
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*Th«  ohttok  WAS   not    tendered  in  full    satisfaotion  (xfttV 
ft  dispute   Detween   tt-n  iartiee.      There  i»  no    elfiinent   of  ns- 
sent   either  exyreas  or   iif-piied  on  tiie  part  of   the  plaintiff 
*   ^    *   the  mere  retention  of  a  cneok  unUer   the  circuxssat»ncei 
disclosed  does  not  bur  tiie  actlori  lor   the   baXauoe,** 

The  defenaant  asserts  a   right   to   set  Aside  a  con> 
tract   witiiout   tne   ccneent  of  t^:.e   ctiieir  party   thereto,    and  txiis. 
after  the  contract  had  been  perf orjBed»      Its  attempt  to  do   so  did 
not  create  a  dispute  in  good  faith  between  the  parties. 

It  has  been  held  that  where  an  ascertained  sua  of 
money  i«  ftilly  due  and  payable  from  one   to  another,    if   the 
creditor  accepts   in  discharire  of   the   debt  a   sum  lees   tfiJan  is   duo, 
the  indebtedness  will  be   diacharired   to   tne   extant  only  of   the 
amount  paid.      Hayes  t,   yRasftchusette  Lif^e    ingurance  C£.»    125   111. 

There  v,'%a,    aa   atPted,    no  matters   of  p.GCOuntlng  be- 
tween the  parties.      The  claixi.  of   plaintiff  was   not   for  an  un- 
liquidated sum. 

The  oases  cited  oy  counsel  for  defendant  are  gener- 
ally not   in  point;   tuey  refer  m  the  main   to  cases  involving 
unliquidated  claiao  or  accounts   disputed   in  good  faith,      c.'<iti(a.nder 
V,    Scott,   161    111.    53w,      Tne   defenaes   suggested  of    e/stoppel   and 
recoupivsent   nx^  not  wpplieable  to  the  case  at  bar,      V7e  have  been 
unable  to   discover  sny  evidence   in   the  record  in   support  of  the 
claia  that  the  plaintiff  was   estopped  to  ascsert   its  rights  under 
either  of   the  contracts   f-ntered  into    with  t^cfendant. 

The  judipiient  of   the  superior  Court  will  be  affirmed. 
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jm,  tsBAiBuio  juries 

l>Br>IVERJEB  THS  Ol'IPIOE   OF  TH?:  COtm?  . 

By  this  writ  of  error  plaintiff  seeks  to  r«Ters« 
m  Jttd/:jai«nt   entersd  in   f«LYor  of   th«  defendant  by  ths  County  cottrt 
ef  cook  County, 

J^lAintiff  brought   suit  a^ainat  the  defendant   to  fi" 

'b^'^vt  dA!<»ges  because  of  dief endimt*B  nogligenoe  as   initial  oarrle] 

of  three  oarloads  of  oelerx  and  oraxiges  alxipied  by  plaintiff  frost 

Tlofida.      The  shij^ents   in  question   are  oouoeded  to   be  as  follows} 

*'Car  ?.   0«   T  .   23014,   eon  tain  ing  365  orates  of 
oelery  was  shipjed  from  aanford,   Florida,  April 
2(   1915,    nnd  arrived  in   Uhicago   April    11,    ISl^^." 

This  car  was  aoved  to     «»phis«   Tenn,,    «nd  arrived  there  April   7, 

1913,   at   2,00  dclocic  <%.  m.  -ua   tc  a  flood  on    the  lines  of 

the  Illinois  Central   rtilroad  it  was  sent  over  the  lines  cf 

another  railroad  eonpany  to  Gal#,  Arkansas,   where  it  nrrivsd  at 

8,00  p.  «.  April  9,   1913.      It  was  then  shipped  over  the  lines  of 

the  Illinois  C«ntx«X  Kallread  OMqpanjr  and  arrlvad  in  CUoago  April 

11,   1913,    nt  tfi9C  a.  fit. 

•Car  y,   G,    ??.  #  1714vT,   contained  3c  C  boxes  of  orajriges 
and  was  shipped  froa  l.argo,  Florida,   to  i  ,   Kugasal 
A  Co,   at  ?  inoinnati,    Ohio,    on  January  27,    1912,   and 
arrived  at  fovini^ton,   Ky.,    on  January  51,   191iJ,   on 
whicn  date   the  orar^ges  were  found  tc  be  in  good  con- 
dition.* 

This  oar  was  held  In  holdinij  yards  at  Co /ington,  .  y.,   subject  to 

the  consignee's  orders  until    the  following  day,   February  1,   1912, 


•^ 
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iHtmk  lb*  eon«ign««  directed  th«  railroftd  eompainy  to  ahip  the 

•Mr  to  Chio»go«    *all  oiiar(:es  to  follow;   plu^s  out  and  T*nt« 

oy«n  to  yjpAlwct  from  froesing,"     thia  oar  left  Covington,  vy., 

at  X2:C5  p.  m.  yebruaxy  <£,   IVl^i,   and  arriyod  at  Chieago  Sunday* 

yebru«try  4,   l9^^, 

"Car  F,   K.   c,  2AIZ9,   containing  38<;  orateo  of 
celery  was   sliipped  Jimraui^Ty  ol,   l'^l^»   to  aanford* 
Florida,   for  Chicago." 

IXie  to  B   Georgia   wtntute  v/hlch  prohibited  the 
running  of  freight  trains  on   ounday  thi»  car  was  held  at  :;:ar> 
tin,   Oeorg^la,   fron  6:26  a.  m.   ^nday»   ?e1»ruary  2,   1913*  until 
12i01   a,  «•   February  3,   1915,   n^en  it  was  sent  on  its  journey 
to  Chicago  v^ero  it  arrired  on   Februsry  7,  1615,   at  fijlO  a.  «• 

The  above  facto,   with  others  net  necessary  to  re- 
for  to,   are  in  the  juain   otlittlAtion  by  the  partiea.      It  is   oon- 
teadod  by  the  j^laihtlff   tliat   the  rvidenoo  shews  that  the  celery 
idiloh  was  contained   In  oar  &3i::!l4  was  found  to  be  decayed  and 
heated  when   It  arrived  in  Chicago,   and  that   the  oranges  which 
were  shipped  in  oar  X71.4C  and  the  celery  vrhlofe  was  shipped  in 
oar  24129  were  found  to  be  froaon  i^en  tae  earn  arrived  in 
Chicago, 

At  the  close  of  all   the  evidence  the  court  In- 
structed the  Jury  to  find  for  the   defendant  upon   the  7th,   Bth 
and  9th  counts  of  the  declaration,   which  related  to  the  ship- 
ments fro»  aanford,   ?1«,,   January  3<i,   1913,   in  0f?r  84129  and 
it  is  insieted  that  this  action  on   the  part  of  ihe  court  is  er- 
roneous, 

We  are  inol  ined  to  «fr««  with  th(»  contention   that 
there  v«is  no  proof  of  the  djmaged  condition  of  the  celery 
ahippod  in  this  car  »hen   It  arrived   in  Chloago.      rhe  plaintiff 
attasiptod  to  prove  by  one  of   its   «saployes   ttiat  the  celery  was 
frozen  when  it  reached  Chicago,      it   ia  a  much  disputed  queo- 
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tiOfi  of  fACt  bet«««n  thtt  partios  wh«th«r  th«  Ottl«ry  slxlppftd  In 
Hal*  GMT  was  or  was  not  in  good  condition  whan   it  left  ^an- 
ford«  l*la.,  but  wiaatarar  its  than  condition  or  whether  it  waa 
unduly  dalayad  during  its  trantsit*    there  waa  no  ad&issibla  oTi* 
done  a  in  the  record  frora  whioth  the  Jury  would  ba  autherixad  to 
eonoluda  that  it  was  in  a  frozen  oondition  when  it  reaohed 
Chicago, 

K^  vitneae  for  the  plaintiff  teatiflcid  to  any 
facta  from  which  the  Jury  could  infer  that  the  celery  in  this 
•Mr  ima  fro  sen  whMi  it  arrivad  in  Chicago,      f.   a,  K  ar  kle»   salea 
ftsnagar  for  i^lalntiff,   attempted  tc   testify  that   thia  celery  waa 
frosen.     Hia  teatimony  with  relation   tc    thia  ex^bjcot,   ho-ffcvoT,   vraa 
iaadaUiaiitible.     li*  had  no  poraonal   recollection  of   it?  condition 
whan  it  arriTad  in  c^Ucaigo.     The  witneaa  testified  that  certain 
papera  prepared  under  hie  aupervlalon  enabled  his&  to   tell    of   the 
condition  of  the  celery.     Theaa  papers  ■^mre  written  by  one  Ciroux. 
The  witneaa  said  that  he  aaw  the  papers  at  or  about  the  time  they 
were  written;    that   they  were  in  a  regular  form  used  by  plaintiff; 
that  it  ims  witness*   busineae  tc   inap«ct  a  great  many  oara  in  the 
course  of  a  week  and  that  with   the  papers  before  him  and  after 
looking  at  th«s  he  was  unable  to   say,   aside  fro^t  ^at  was  written 
in  the  papers*    tha*    he  hrd  «ny  recollection  of  the  condition  of 
the  contents   of  cars  25104  and  24139.     ^rom  the  testimony  of   this 
witness  it   is  ol  «Mir   that  he  hs«d  no  reccllectictt  at  the  tiaie  he 
testified  of   the  condition  of   the  goods  in  the  ears  in  queotion 
at  the  tii&e  they  rr rived  in  Chicago,   and  that  his  recollection 
was  not   in  fact  refreahad  by  an  exataination  of  the  papers* 

eiroux,   who  testified  for  the  plaintiff  as  a  clerk, 
stated  that  he  lm.A  written  certain  of  the  papers   referred  to.      It 
is  not  pretended  that   this  witness  of  his  own  knowledgs  knew  any- 
thing af  the  amiditidn  of  the  goods  when  they  arrived  in  Chicago. 
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W  think  it  app«»rB  from  the  rocord  that  no  ftd:siasibl« 
«Yidenc«  Tffaa  offered  or  introductd  hy  th«  plaintiff  whioh  tended  to 
proTe  the  condition  of  th«  celery  In  «ith«r  c»r  24189  or  23lc4  ^Ml 
thoy  arrived  in  Chioa^o, 

It   ia   evident  frc&t   the  i»hol «  teetimony  of  the  vitaeas 
M«Vl(le  that  he  had  no   reoolleetion  of   th«  oondition  of   the  goods 
in  these  care   exeept  etiat  he  read  in  the  papers  which  vere  sub»iitted 
%9  hin,      iliietiier  the  defendant  ««s  or  was  not  guilty  of  negligenos 
in   the  transportation  of  the  eelery  and  orangss  ims,  under  the 
•Tidence,   a  very  much  disputed  question  of  fiiot,   »nd  waile  there  ia 
force  in   the  auggeatlon  that   the.  court   should  have  instructed  the 
Jjury  that  there  could  be  no    recovery  with  respect   to   the  goods 
shipped   in  car  33104*   aa  well   as  that   shipped   in  oar  24129»    the 
eoncluaions  arrived  at  by  the  jury  on   the  question  of  negligenes 
are  not   in  any  event   ao  aanifsstly  wrong  as  to  authorise  a  reversal 
of   the  judiyfient, 

Whether  aa  a  matter  of  fact  the  record  contains  evi- 
dence of  any  negli^renoe  on   the  part  of  defendant  with  reference  to 
these  two   cera.   n*<»d     not  be  detertnined  here,   for  the  reason   that 
the  verdict  and  Judgment  of   the  trial  court  were   in  favor  of   the 
defendant. 

T!tis  trial   court  refused  the  following  Instruction   ten« 

dered  by  plaintiff: 

"The  court  instructs   the  jury  that   in   the  event  you 
find  fron  all   the  evidence  in    this  oass  that   the  gccda  in  quea- 
tion  were,   when  delivered   to   aaid  defendant  at  print  of  origin* 
in  good  sound  aterohantable  or   shipping  condition  auo  at  the 
time  of  arrival  at   destinntion   were  not   in  good  iseirketable  con- 
dition,   then  and   in   that  event,   you  are  instructed  tiist   the 
nfgl  i,  ence  ef   the    said   defendant   is  preausied   therefrqia;    and   the 
burden   is   Uiereupon  upon   said   def«:idant   to   rebut    said  jrt^sump- 
tlon," 

One  criticism  made  of   this  instruction  has  jaerit.     Thia 

Instruction  In  effect  told  the  jury  that  if  the  goods  were  in  good 

shipping  condition  when  delivered  to  defendant  and  were  unaiarkstabla 
when  they  arrived  at   their  "destinfttion,"   then  the  defendant  would 


b«  presumed  to  be  negligent,     Heither  by  the  Instruction  nor  by 
the  evidence  vas  thm  Jury  infomed  a»  to  wjhAt  «»s  aeant  by  tbe 
plirese  *goed  ehipying  oondition," 

Instruction   14   tendered  by  plaintiff  me  properly 
r«fia»ed  by  th«  trinl  Judge  tot  the  reason  that  it  had  no  applion- 
billty  of  the  fftots  dfl  the  case.         This  instruction  told  the  jury 
that  defendant  oculd  not  escape  liability  by  reason  of  any  defeot- 
!▼•  Katerials  or   equipmant  used  by  it. 

I'laintiff's   tlieery  tms   that  the  gocds  were  negli«;enty 
delayed  In  trtunsit  or  that  they  were  by  leok  of  proper  care  per- 
jB>itt«>d  to  become  ovorheated  or  froeen.        The  evidence  introduced 
tends  only  very  slightly  to  prove  the  use  of  def motive  materials 
or  equiji'ent. 

As   stated  above,    ^itli  referenoe  to   two   cl   the  cars 
sbipp«d»  no  adnisslble  evidenee  was  admitted  tending,  to  prove  the 
noa«4sartcet«bl e  condition  of  the  goods  ^hen  they  arrived  in  Chicago 
and  as  to   these  shipments   it  was  not   error   to  rcfui^e  these  in- 
structions, 

VI th  reference  to  the  carload  of  oranges,   car  F.G,>:« 
17140,    the  destinntion  of   this  shipsient  was  Cincinnati,   and  ths 
oranges  were  delivered  th#>re  or  at  the  holding  yards  at  ;;ovington, 
ty.,   in  good  condition.     At  this  point  the  goods  were,   by  order  of 
the  eonsignee  and  under  a  new  contract   shipped  over  another  line 
to  Chicago,      If  by   the  word  *  destination**    in   thfs   instruction  was 
■eant  Chioa|3;c,   then  for   tliis   reason   the  instruction  was  erroneous, 
as  under  the  first   shipnent  of   the  oranges   the  evidenoe  ia  clear 
that  they  arrived  at   the   destination  provided  for  by  that  contract 
ia  good  condition,     the  only  evidence  in   the  record  which  night 
render  this   instruction  proper  ia  that   relating  to   the  oar  in 
which  the  orartges  were   shipped.      It  was  not   error  to  refuse  this 
instx-uctiOB  and  also  instruction  11   tendered  by  plaintiff,   for  the 
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r«ason  thnt  this  ear  mia  consigned  to  Clncinnittl  and  Arrived  at 
it«  deatin^ftion  with  the  orangee  in  good  condition. 

It  is  aaeiuaed  by  instruction  11    that  the  ooneignee 
had  the  right   to  and  that  he  ^id  dirert  car  1714r   v?hile  it  ims 
in  transit  to   b   different  deetinntien  thnn   that  indicated  in  the 
ori{7lnal    shipment  eontract .       The  eyittence  ahows   that  when  the 
goode  arrived  at  Covington*   Ky.»    they  reoiainied  there  for  a  day  and 
were,   on  the  order  of  the  eoneigaeea   given   to   the  Louisville  A 
Mashvllle  Uy,  Co.*   upon  wnoee  traolcs  the  oar  reemintid  irhlle  at 
Covington  and  were  then   ahkipx>ed  to  Chicago  over  the  line  of   the 
Big  S'our  Mail  road  Ocmpany.      It   cannot  he  said  as  a  matter  of 
law  that  the  goods  were   in   trHoslt  at  tiie  tine  this  order  was 
given.     The  in>)truotion  assumed  that  the  goods  were  in  transit 
during  the   tim<    they  they  resBRined  at  Covington,   Ky, 

In  the  ease  of  Qaahl e->i;oblnaQn  Co ,   v.   i.inlpn  iaclfic 

R.   B.   Cc.,    262    III,   4.0,    it    ia   said: 

•If   tho  defendant   iiad  not  undertaken  and  agreed   to   con- 
tinue  the   shipjBent   from  (maha  to    the  final    destination,    its  Ha» 
bility  would  have  eeased  when   the  property  arrived  at  -laaha,   and 
this   is    subetantially  wh^t   was  held   in  )Brker-3ell   Lumber   no.  v. 
Orejat  Ko;r_t>iern  ^,   Co.,   124  iaoifio   ••■  sports,   58i),      in    tnat  case 
t^ere  Ws  a   sKipajenT'cf   shinKles  over  the  Great   Northern  rnilway 
from  Slsoo,    sashinrton,    tc   Kankakee,    Illinois,      A  bill    of   lading 
was  issued  in    ^hich  tho  railroad  company  agreed  to  safely  carry 
and  deliver  the  sningles   to  lankakee,    IlJinoie,      It  made  no  fur- 
ther aKrewaent  or  under tatcinf^  to   deliver  theoi  anywhere  else. 
Upon  arrival    of   the   si'iinKles  at  ;  ank&kee  over   the  Chicago,    In- 
diana A   ^uthem    railroad,    which  eaa  the  final   connecting  road 
over  which  the   shipment  was  made,   at   the   request  of   the  owner 
of   the  shinties,    the  last  named  railroad  diverted  them     o  iali- 
■ades  iark,   ].ew  Jersey,    iyaued  a  new  bill    of   lading   and  fojrwarWd 
the  shingles  over  a  new  line  of  connecting  c?irriers.      It  was  held 
the  liability  of   the  initial   ctirrier  ceaaed  with  the  delivery  of 
the  shint^les  Rt   lanKakec,      ii9  do  not  understand  that  decision  to 
be  in   conflict  witij   the  views  we  have  expressed,      in   that  case 
the   initial   carrier  never,    orally  or  :.y  bill    of  lading,   agreed 
to  carry  thp   shingles   to  any  destinntion  otlier  than   Kankakee. 
The  contract   to    divert   the   siiipaient   froai  Kankakee   tc   ialisades 
lark  appcare  tc  have  been  made  -jy  the  owner  of   the  property  with 
the  last   connecting  carrier    in   the   slriipment  from   Uieco  to  Kanka- 
kee.    Clearly,    that  railroad  ooaip»>ny  c*  uld  not   extend  the  lia- 
bility of   the  initial   carrier  for  a  sliipaient  beyond  the  destina- 
tion   tc   v/hich  the  initial    carrier  accepted  the  ai^ingles  and  agreed 
to   safely  carry  the   aeae,* 
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th«  4|«i««iiM»  iind«r  conai. deration  here  is  not  dir«otIy 

dMid«d  in   til*  o&se  of  iat«.rk!i  Co.   v.  M.   C.   R.   Co.,   207   III. 

App,   533.      In   thut  case  the   9tnt*!«ic»nt  of   aXai«  charged   that   th« 

gooda  were  deliTered  to   the  common  oorrler  for  trenspertetion 

fr«!»  5(«ttewan,   ;dch.,    to  LOttiavilT!  <=i,    !y,,    "for  reconoignaient,* 

and  in  its  opinion  the  court  tald: 

"If  the  reoonoignment  h»d  not    taUeij  pi  ho®  until   lifter 
the  arrival  at  louisville»  under  olroujastRncee   ^vh^ch  might 
be  held   to  be  «  delivery,   a  more  difficult  nutation  would 
be  jr<>aeir>t<2d  fcr  consideration.       However,   -ne  are  not 
oalled  ux  en   to  ccnaider  euch  a   stnta  of  f^ota,*' 

As  we  read  the  eridwioc  in   the  record,    error  in  the 
giving  of   instruotiena  eould  have  had  no  injurious  effect  upon 
the   rigiita  of  the  plaintiff,  for,   as  at»ted,    it  io  our  opinion 
that  on  the  viiole  record  the  trial   court   ahould  have  in?»tructed 
the  jury   to   find   the  i»sue»  for  the    .efendunt  aa   tc  all   three 
itfiipments, 

'i'he  jud|.7««nt  of  the  ijounty  court  in  affirmed* 
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DiSLlVSmSD  TlHi  OPUaOK   OF   TEE  COUKC. 


Ferdinand  71u9g«l  and  Herman   Fluegel^    brothers,   wer« 
in  August,    1915,   menbera  of  Tent  Ho.   181  of  the  Khighta  of 
llaccal>ee8«     As  the  result  of  an  oral  af,ree!n«nt  \»«tw««n  thea 
Ferdiauid  named  ilemNui  as  the  baiieflcia:nr  in  his  certifioatt 
for  $1,000,  Herman  promising  that  after  he  recelTed   the   11,000 
en   the  oertificate  on   the  de  >th  of  Jerdinand  to  pay  the  funeral 
expensHs  of   ^'erdinaad  and   to  arrange  fo     the  perpetual   care  of 
his  graTe.     Under  the  agreen:ent  ^^erman  w^s    to  pay  #300  for  the 
tourial   expenses    and   |S00  for  the  perpetual   o»re  of  the  grave, 
the  administrator  of  the  estate  of  Ferdinand  hr ought  suit;     a 
judgment   was   entered  hy  the  Municipal  t-ourt   in  favor   of  the 
defendant,   Herman  Fluegel,    and  this   writ    of   error  hsB  been  sued 
out   to  reverBft  this  judgsent* 

It   is   shown  by  the   eridence  th. t  after  the  death  of 
Ferdinand,    the  defendant,    Vlrrinan  ?luegel,    received   the  amount  of 
the  oortificate,      1,000,    an 1  h^s   failed   and  refused  to  comply 
with  his  pjJttnise  to  pay  tVw?   funeral  expansoe  or  to  provide 
for  the  perpetual  care  of   t>ie  grave. 

The  only  point  made  by  the  defendant   is   t>i;.<t   insurance 

money  does  not   in  any  ovait  boeoaw  auisets  of  an  insured's   estate 
"♦  be  recovered  in  any  proceedings  therefpr  by  the 
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administrator.     There  ere  fr«ll   conit4«r«d  e«8#«  which  ••«ii  to 
sustain  this   cofitention*     i&Rstcvan^   Adau:.  r*  Froy.   Vut,  iXeX,  Asap> 
•2  £•  H.   55fi,     HoKeT«r,    th«  pieintiff  is  not   oeeklnp:  ts  rsftOTor 
inaurancs  monay  ae   euch.     Ihe  ?  ction   is  trou^t  upon  &n  orsX 
promias  in   return  for  uriiieh  the  dafendsnt  wis  naM«d   as  beneficiary 
in  the  eertifiOAts. 

In   the  cess  of  /^n-istronR,    d«cc«.BSAff    fitc,   v.  Grodeon* 
.MSS**   ^^^  111*  App*   "^3,    it  mB»  h@Id  that  mi   tidministratsr  «ss 
not  iimittxi  to  the  rsopvery  only  of  ^i^^ntieal  property"  and   that 
irtiere  s  persen  who  wao  «h»trgf>dl  with  the  duty  of  oeliiag  property 
sod  pftjing  the  debts  of  a  d4fc«»»ed  person  »n<S  who  had  only  pai4 
a  portion  of   such  d«)bts,    the   rMlminintr^^tor  w»b  entitled   to 
recover  for  the  estate   the  remaind^tr  of  the  proceeds  »ri8lac 
fron  the  sale   of   the  property* 

At  least,   ae  to   the  promise  to  pay  the  funeral  expenses, 
13l«  deftmdirmt'^  contract    in   «siforceab)i«  by  the  adminlstratnr  of 
the  estate*     The   contract  wat    clsjarly  male  for  the  benefit  of  the 
•state  sad  it  reiliered  it  of  v  liability  whic^  the  law  inpesed 
ttpsn  it  to  pAy  the  funeral  expenses, 

ths  tibial   court  held  thr.t  an  executory  eontroct  had 
b«en  entered   into  between   dec«;dent  anci   the  uefend«int  and  this 
holding   is   ouppertf^rt  by  the   evidence,     A  uajority  of  this   c   .^rt 
is    of   opinion   thi-t   the  0200  proviaed  for  the    care  of  the  burial 
lot  is  also  rscoverHble  by  the  av;(siini8trt>.trix  against  the 
defendiiat.     T/iO  euit  by  the  adsuLnietrntrix   is  wn    equltfible 
aotlon  to  reesver,   for  the  benefit  of  the  estate,   money  which 
in   equity  and  good   conscience  bulonge   to   it  and  whiob  the 
defendant  hsis  no  legal  right   to  retain. 

It   cannot  be  eaid  thet  the  conclusions  here  arrived 
;  t  modify   the   contract  bb    ejKpreneed   by  the  benefit   ccrtificete. 
The  Judgaent  in  favor  of    the   .  dministratrix  results  froi?  an 


bi.*'\   \  fir 


iMA^MdMt  eoatract  tmder  iihi<^  the  defendant  he  a   rcceiyed, 
at  a  eOBsldsr^tion  fw  his  promise,    |1,000«     The  cootP^ACt  belac 
in  part  executed  the  defendant  wllX  v«  heXd   to  the  perforaMvUet 
of  hie  profii^e* 

the  Judgment   of   the   -unlcipal  Court  in   rrvereed 
and  ;}udfBflnt  entered  here  in  faror  of   the  plaintiff  for  the 
•un  of  4&00. 


? 
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HATim  MU^iLLim,   ;"d«lniatr»trtx  ) 

with  iia*  wUX  aanex«a  of  %ht)  ) 

•«t«tti   <i-f    ■  r-::Hr;XJi^OSI}  KUJ.ciSiii.,  )     iSrror  to  Jomlcip^a  .:;ourt 

I'l&intiff  in   ;^rror,  )  of   Chicago, 


!         ^I'l/A  tts'« 


l>t»f«A4act  in  %ror.     ) 


?lii«i  p«titioii  for  a  rthe^rlng  fil«td  by  the  d«fen«iaat  wiU 
Ihi  di^ioU.      In  viftw,  iu»«r«v«r,   «f  th«  -ijrgUiKWBt  ijr«»*>nt«d  th«jrein 
«•  isr«  of  opinion  th^t  tfeo  opinion  h«retofore  flXed  in  the  Oi^ueo 
shduld  to  ffiodlfl«d« 

iin   exaiain^tioict  of  thd  abeti^et   of  reei>ra  diaoloaoa  tliAt 
the  only  ii&sU9  cf  fi&ct  preuented  to  the  tri^d  oourt  by  the 
affidavit  of  aorits  fiX«4  by  th«  d<»f «kad«at  vsmst  «l)«tH«r   def«idA»t 
htkA  over  <int«rfl4  late  any  «irr«etii«at  with  Ferdinand  F1u«hs«»X, 
deeouaed,  &»  u«%  torxh  in  pXaiatlff*^  otateEtent  of  daiM*     The 
sole  Isaue  preoenied  1^  the  pX«iudlng»  in   the  Ci&ii(t«  tyne  nheUier 
the  defenditat  in  f&ot  h«d  ever  H^reed  to  pG^y  <y50C  for   funorikX 
•xpenaes  end  for  the  c&re  of  dece&eed'tt  grevo* 

On  &  further  eauuBination  of  the  r&oord  we  i^re  of 
opinion  thHt  the  defendwtit.   by  reueon  of  the  pocition  w^iich  the 
tri»X  judge  ioolc  on  the  tritoX  with  r^^fereaee  to  eert&dn  questiftds 
•f  Xaw,   did  not  preeent  the  A9tmi»e  reXi«d  upOQ  by  him  in  his 
eXfidavit  of  merits.     Ihie   court  ia  of   the  opinion  th  t  thtf.  tri&X 
eourt  ahouid  have  heXd   j  s  X&w  th«  profiAsitione  of  l^m  offnu-ed  by 
the  piaiiatiff  nvuabered  X,    ^«    5  ^md  4  reepectivf:!/* 

The  JttdjpiMUt  of  the  MunicipeX  C   urt  will   therefore  be 
reversed  mnd  the  OiAUse  rewoided   to  that  cturt  for  ^  n«  >   trlnl. 

ftSfXR»£D  AMD  R^XAKOED* 
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XUDUIV2<31KP  TBI  OJIHIOS  Of  THSLCuA}?^     i  » A«     O  v)  D 

This  ie  im  appcMil   fron  a  judg^erit  «g»in»t  Salter  h  . 
teimey  Cc,»   a  garnlsliec,   on  a  Judguttst   entered  In   th«  v>iuilclpaX 
court  on  Jun«  14,  1917«   against   d«f«ndant*    \r,  u,  lianloy. 

Tha  Jud^^ent  against  the  garni ehee  was  for   the  bub 
•f  $1.0&«     A  garnishee  8ui&n;ons  in  the   auit  was  issued  on     eptember 

17,  1916,   and  naa  returned   served  on   the  £(arnlshee  on  .jeptember 

18,  1918.     on  October  4,   1916,    the  garnishee  corporation  filed 
its  answer  to    the  sutnir<ons,    in   which  it   set   forth  in  substance 
that  it  hAd  not  in   its  poBsession,   custody  or  control  any  funds 
of   the  defen^^ant,    V.  I?,  Hanley,    and  that   it  was  not  indebted  to 
him  in  any  sua  '«^at sorter, 

tlie  plaintiff  «as  given  leave  t     contest  the  answer 
of  the  garnishee  and  it  called  for  exaalnntion,  under  lection  33 
of   the  lunioipal   court  Act,   Oeorge  ^.   aullivan,   frtio  testified 
that  he  was  maaager  fcr  tiae  garnishee   sinoe  August,   1916;    that 
Haaley,    the  defendant,  had  been  in   the  employ  of  the  gfirnishee 
since  October.   1916;    that  at  the  tiae  of   the  service  of  the 
process  upon  the  gurnishee,   Kanley  was   indebted  to   it   in   the  sun 
•f  ^70;    tlxat  lianley  was  paid  by  the  garnishee  a  weekly  snlaxTr  of 


|50  and  an  additional   siic  of  ^5.0U  per  waek  for  axpentea;    that 
ainoe  the   date  of   the  aerTice  of     he  prcoess  the  gnrnlahee  had 
paid  to  Hanley  in  vnrioua  anounta  a  total   sum  of  ;i^l05;    that  theaa 
muse  were  advanced   to  Hnnley  for  aalary  that  had  not  lioen  earned 
by  hiJD.     Thia   wltneaa  further  testified  that  during  the   entire 
tJi&e  of  Banloy*t  eiuploymcnt  by  the  g&rniQhee  he  had  been  indebted 
te  it  for   salary  advanced  in   au^ia  ranging  from  ^4C   ta  |800,     la 
answer  to  queationa  put  tc   the  witneaa   by  the  court  he  atated  that 
the  indebtedneaa  of  lianley  to  the  ciarnishee  was  not   regarded  aa 
being   due  at  any  definite  tine;    that  if  lianley  should  lea7e  tha 
eaiploy  of   the  garnishee  it  would  donand   the  imiaediHte  payment  of 
whatever  sum  vaa  owing  to   it  by  x^iis. 

Counael  for  the  garni ahee  off  red  to  prove  by  thia 
vitneaa  that,  the  indebtedneae  of  Jianley  to  the  gnrniahee  waa  an 
open  running  account  due  at  any  time  to  the  gnmiaJuee.  The  court 
refused  to  ndeit  thia  proof.  C<-unael  for  the  garni shep  further 
Off«'red  to  prove  by  thia  nitneaa  that  the  judj^ment  debtor  waa  a 
wage  earner,  the  head  of  a  fenily  ana  residing  j»ith  sare,  and 
therefore  entitled  to   exerription. 

The  Judgment  of  the  liursloipal  court  against  the 
gamiahee  waa  not  warranted  by  the  evidence  iutroduoed.     Cn  the 
record  it   is  undisputed  that  Hanley  waa   indebted  tc   the  gamiahea 
at  the   tide  of   aervioe  of  the  garnishee  prooeaa  and  that   there- 
after the  garnishee  had  advanced  at  different   txmea  the  sum  of 
$106   to  hijB,      At   tiic   tijae   tixese  advances  were  nande,    if   the   teoti- 
Bony  of   the   -vitneaa  be  true,    the  gamiahee  waa  not   indebted  to 
Hanley.     The  fact  that   the  plaintiff  waa  at  the  tiaie   the  Judgwcnt 
creditor  of  Manley  did  not,   aa  we  read  the  autlioritiRS.   preclude 
the  garnishee  frrm  making  advanoea  or  loana  to  Hanley  provided  thia 
waa  done  in  ^ood  faith,   and  there  ia  nothing  in  the   record   tending 

to   ahow  that  the  advances  were  mnde   in  bad  faith  or  for   the  purpoat 
af  deferiting  the  claim  of  plaintiff. 


l«xU    ;A«Bn9 
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The  caae  of  jiionwrd  co.   v.   t  Uler,   123  ill.  Ayy. 
483»    relied  upon  by   the  plaintiff  is  not   In  point,      it  waa 
properly  held  th  that  case  that  a  garnishee:  is  bound  to  answer 
At  to  any  debt  due   the  judgment  debtor  at  the   date  of   servioe 
or  beoomlns  due  thereafter.        As  we  read   the  opinion  in  that 
««••  the  garnishee  therein  was  not   ind<?bted  to  filler*   the 
Judgment  debtor,   at  the  datft  of   the  service  of  prccess  upon 
him,   but   that   it   thereafter  ccntinu«»d  to  pay  hiia  hie  salary 
of  |7&  per  month.      It   does  not  appear  that   these  pajmients 
were  for  serTices  to  be  r<^ndered  by  filler  in   the  future, 

in   the  case  of  Chicago  &   huBtort)    jllinois  Ry. 

Co.   V.   Blagden.    33   ill,   App.   254,    it   ie   said: 

"llfkiat  irule  is   there  that  would  a;ake   it   improper  for 
the  company   to  loan  or  advance  money   to  Blagden  on  an 
under Btiitn ding  or  atsree/r>ent   that  he  would  pay  in  aervioes 
thereafter   to   be   rendered.      Colluaion  by   the  company  with 
iilagden   to   prevent   the  plaintiff  from  obtaining  anything 
that   the  service  of   the  v/rit   to   the  garnisi^iee  entitled  him 
to,    is,    to    say   the  least,    not  necessarily   tc   bo   inferred 
from  th«»  fHCts   set  up  in   the  answer,      ouch  infrrence  is, 
as   it   seems   to   us,    in   fnct  negatived.     Blagden  was   not 
eblif'^ed  so   far  as    it  appe  rs,    tn   continue   in   the  employ 
of   the   company  after   t)ie   service  ef   the  writ,    and   if  he   did, 
then   th»»re   •7as  nothing   to   prevent   the  company  froai  paying  hia 
in  advance,    even   though  the  very  purpose  of   such  advance  pay- 
ment was   to  prevent   the  wapea  froui  being  reached  under  the 
gaxnlahment," 

If  think  it  was  the  right  and  duty  of  garnishee   to 

claim  and  to  prove  whatever  exeroptions  the  law  pcrp.ittpd  to  tha 

Judgment  debtor* 

The  Jud<?ment  of  tha  R'unicipal    court  v/il]    be  revWMHl 

and  the  cause  will   be  remanded  with  directions   to   discharge  tha 

garnishee. 

fusvxaaEP  and  i^m^AKDSB 

ffl?li  DXliJfCTlOlia. 
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Appiml  from 

Circuit     Court, 
Cook  County « 

214  I.A.  665 
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This  1«  «i  tippvifcX  l»3r  d«»f«ii<b^t  from  a  ^udgmat  of 

the  Circuit  Court  of  Cook  Cownty  in  favor  of  plaintif f  for  the 

sua  of   |1«4X8*0G* 

It  i»  ooBttodod  by  both  partiou  thr^t  the  only 

^uotftion  involv«!d  horo  i»: 

"vhothor  or  not  the  Circuit  Court  ©rred  in 
»trlkin*i  froiB  the  fiio©  an  B««Rdo4  »ffid«svit  of 
dof«nu«  filod  on  b«)t\ei,Xf  of  tho  dofendiuat*   arid  also 
atriking  dsfondunt^w  ploo  frea  th^  files  and  taking 
dof&ult  ftnd  judgBimt  H^ainst  i1ef(mcb.nt  Jor  rmt  of 

in  Firgatono  li££  ^'  ^-  ^P^It^m^  ^»  i^^*  ^^2.   ^* 

&ii]pr«jB«  Court  i3i..id: 

'*Tli«  Judft»ont  of  »  eaurt  in  an  action  at  lum  i« 
proouBS'l  to  be  fre<»  from  error,   »nd  althou^gh  pit?* a 
prooont  a  good  def  on««  to  wn  i»«,alon  unload  the   record 
ehowa  upon  wimt  t^round  th^s  i5ic?tion  of   ibe  court  ytvs 
b»«ed,    it  wili  >)e  pr«»tti6«d  that   »uff  icient   c^^us©   to 
Juatify  the  ruling  wa»  mode  to  ^pre.;.r.     FanninH  v, 
Kmaall.  81  111.  398;     Coneolidetod  Cogl  Co.  v.  ^feers^ 

i«g  ni«  3«i. 

*ifhw  m.  f  ffidfcTjit  of  merite  io  insufficient 
it  i»  proper  pr«»ctice  to  s^triko  it  froa  the  filofl 
■and  the  plf»intiff  io   then  mtitled  to  judgment  a»  in 

cui-io  of  'iefattlt.     After  an  <sffid&vit  of  morito  h,va 
been  ntrlckm  from  th<^  fileo  it  its,  not  necoassiry  to 
Ntrike  the  plowa  frow  the  filoB,   although  the  prrctict 
ia  not  improper  Bxxa  i»  coaeBon,     g,ytimor  v.  Xli,ifiRi& 
Comworcial  itonVi»  A&u*u,,   306   iXl*  816. 


SiUO'H'J 


«8* 


'*¥he  rul6  ordinarily  &ppliG«bl«  would  roqulre 
that   the  bill  of   exceptions  should   siiow  tJu-;  i-^roundB 
of   th«  motivTi   to  striiie  pieaa   and  an   affidavit  of 
merits   frora  the  files,   «nd  for  wiiat   c«iuae  anU  upon 
what  groundis  «da   ordex'   of   that  kind  was  m&d«.'' 

counts 

Thtt  (loclfirntion  fil^d  in  the  cause  conoiutn  of  th«  eoiamon  / 

supported  by  an  affidsiLVit  which  alleged  that  the  defendant  was 

indebted  to  plaintiff  for  sjyrvicea  rwndered  as  a  certified 

public  accountAnt   in   the  suoi  of    ;l,a33.35.     On   play  23,    1917, 

defendant  filed  a  plea  of  non»a«>iiUi3qi;>Bit   to  the  declaration  and 

an  affiUfiVit  of  zooritorius  d«fen»ie«    to  whicii  h  ueH5urrer  was 

sustained  And   the  dtjf etidant  Wi«e  given  leave  to  file  an  amended 

affidnrit  of  dsfonse.     't*  order  of   court  a  bill  of  pfirticulara 

wfic  filed,  by  plaintiff.     (Sa  June  14,    1917,    tn  rticended  affidavit 

of  defenj:!^  «ac   ril<?d  by  -iofendtsnt.     lher»&fter  on   lay  11,    1918, 

en  »otion  of  plaintiff  the  amended  r.ffidavit   of  Rierite   was 

stricken  from  the   files  is>na  defendant  wa&  giv«ri   leave  to  file 

its  second  off iduvit  of  serits  witi.in  15  days  and   on  .Tune  B, 

1918,    an  crder  of  def&uXt  of  dufcndant  waa  entertjd  lor  failure 

to  file  an   affidavit  of  Berito.     On  June  11,    1910,   the  following 

order  was  entiired  of  record: 

"This  oj^uae  ooiaing  on  to  be  beard  on  the  motion 
of  the  f^tto mey  for   the   iili-^ntif  f   Ti    I^^  OaDKKliI>  that 
the  or^-jr  entered  herein   on  to»wit    Saturday  the  3th 
day  of  Jur.e  /- .  v.  lOia  be  vacated  and  the  following 
ent.'^ed  in  lieu   thereof   to«»'it  The  def  indent  KOjrHlLi.. 
CSMSTKHY  CO,   having   elected   xv   ut&ad   by  its  amended 
effidHvit  of  nj-sii'ito  IT    iu   qh:.::U1>D  that  Si-iia   defendant^ 
ple»  filed  herein  be   strioic«n   for  w  nt   of  on   affidavit 
of  Merits  «nd    UmX   the  default    of   the    cuid  defendant 
be  iaXcn  for  want  of  plea  filed  in  said  cause  imd  the 
defendant  thereupon  d«»ands  a  Jury  to  asaeae   the  dunm-geu 
etc.* 

A  jury  was  is^aneled  and  a  verdict  nnd  Jud^jnent  was  entered  in 

the   oauee   in    favor  of  the  plaintiff. 

flibiile  there  is  force  in  the  cont«nti<Mi  that  the  bill 

of  exoeptions  dees  not  clearly  show  the  gr^^unda  upon   whioh  to* 

court  £.cted  in  striking  the  a>?tended  affidavit  of  merits  fron 
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til*  files,  w«  Rr«  lncX4n«<i  to  re«t  our  dseeialon  upon  the  point 
»ad«  toy  plaintiff  that  the   affidavit  of  m&ri%»  did  not  i^^ucify 
tho  mttur«  of  th©   def«»nMe  wViieiji  the  (iitfm.fXimt  reliea  up<m  in 
oooq^iiaatio  with   the  statuto. 

Xa  the  reply  bri«f  f4l«d  by  ooimaioi  for  plaintiff 
in  «rror  it  is  inoisied  iiiM.%  th«  etrioJsea  affidavit   of  iterito 
dooo   rot  me  t  the  reouiraiaenta  of   V.i9  Pr  .otice  ACt  and  that 
*tlLie  io  th«  queation  we  ttri?  ^wlcing  th«  o  -urt   to  paao  upon." 
Wo  think  the  fcffiiiftTit  of  .i«f®n»«  wtm  imsufficlent  upon   its 
fooo* 

^»  *'^^y3^  V.  Krtmi^.   166  111,  App,  1,   it  w.- 8  held  that 
■in  affidavit  of  a@f«aoe  should  stnte  facta  dioclosing  oloments 
of   ii  buliHtbJQtial  defoHiit!'  oo  thut   if  fi»X&e  siffiant   could  190 
convicted  of  perjury,       Ihe  affiduvit  upon  ito  face  doea  r^ot  otato 
ultiniato  fucta  whi<3h«   if  ohown  to  be  true,  would  loiUiorixo  a 
JttdgBont  in  favor  of  the  defendant*     The  affidavit  states  that 
appellee**  aerviceo  %er«  r«ad<?red  about  the  defense  of  other 
paxtieft  than  Roaehill  Cemetery  Coapaay  and  upon  »mployizi«nt  of 
attorn^o  representing  other  ac^i  '^ndants  than  Hosehill  Cosetery 
C«apany;     that  the  eervices  rendisred  wore  againat  the  interest 
Of  the  Roeehili     onpany  and   for  the  b«n»ffit  of   othsrs  and  were 
reaadftsrea  for  certain  Bonagex'tit  of  no«*eUili  Company  and  for  imd  on 
bohalf  of  a*ii<l  Bsanagers  in  frt;M<;l  of   th«  riisbts  of  .'^osfihill  Ceme- 
tery Coxpany*     those  and  other  allegatione  of  the  affidavit 
state  c<xiol unions  only. 

It  hae  be'm  held  that  an  a.ffld>'^vit   of  defon^e  nooA 
sot  set  forth  tht?  eyidetice  uprwi  wnieh  the  defendflnt  rfsltos  in 
support  of  hia  aof.'»i8e»  ws.<i   vhst  oti.iy  ultiuiate  facta  upon  wi^ioh 
a  defense  Is  b«ujoti  should  be  alleged  therein.     In  the  present 
oase,  however,  no  effort  W;*s  JEatie  in  tJie  affidavit  to  dlsoloso 
any  ultisa^te  faots  u|»on  vihidh  the  df.^endant  relied,    except  by 
atatiHEnento,   nv^di^i  in  of  foot  merely  set  forth  that  the  allogoA 
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terTions  wer«  n^n^^^^red   Tor  othftre  X'fm--'    vho  fief«n;l?»nt  end  wer« 
rendered  in  freud  of  the   ri.'^jhts?  of  d^fsndsint •      iho  th.n^.a   Dther* 
*«!••,    nv   in   what  maainer   th(»  ero»>loyia«nt   r.f    >t,torr.-^«i   *ra:j  in  fraud 
of  the   defendant   ie  not  f»et  forth. 

It  is  k.Xno  statfifi  in  th»  nffidftvit  en  infoi:mi.tiQn  and 
'beXiet  thtt  the  ch;  rgeo  for  th«  a«rylc»»  reandsrort  vore  oxoear-iye, 
Vo  fett«B^t  io  vmA9  to  indicfit*  In  thia  connsatien  wh^t  ?.  svict* 
in  f«ot  were  r»neior«<i  or  thrir  raJ.ue.  Iniewl,  this  pr.rt  of  th« 
ttffldr*Ttt  8«»jHia  tc  h9  in  conf}.iot  «ith  oon elusions  in  ttiB 
•ffidfevit  IhiJt  the  5**jrviC9«  w«r«  not  f^nderc??:  for  t/v  defendant 
«^t  all. 

IJat  Judijaerit  of  th«?.  Ciirnuit  0--art   •w/ili  be  vffJ.nacd. 


bll 
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J^pellee,  )£    MtFAh  FKOl;    .iUl'SRIOR  CCUIW 

vs.  \  i  OF  COOK  CCUHTV. 

JOLIKI  it  iiAiJTi'iai  VRACTIOK    COfcll'AB-^  ) 
Appel'Vant,  jf     ) 

\ 
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DSI.IVSRKD  THE  CPIillOH   OF   THZ  COURT. 

This   is  i*n   appeal   fron  a  judjjjaent  in  fayor   of   tiie 
plaintiff  for   the   sum   of   |760  rendered  by  the   auperior  Court   of 
Ccok  County  in  an  action  for  personal  injuries  brought  by  plain- 
tiff against   defendant,    Jcliet  A   Kaatcm  Traction   CCiupany, 

The  plBintiff   aust.nincd   injuries  as   the  result  cf  a 
eollieion,    whioii  occurred  about  midnight  of   July  4,    1917,    between 
a    street   car  operated,  by  the  defendant   and  an  autcnsoblle   iu    .rhich 
plaintiff  was  riding  as  the  guest  of  one   Vcn  Berge. 

The  evidence  introduced  upon   the  trial   shows   that 
the  plaintiff   on    the  nif.nt   in   question  accompanied  Vcn  jierge   to 
a   dbJsce  held  in   the  city  of  Katteacn;    that  en  leavinf;   the  dance 
hall    fiiGy   entered  Von  Serge's  autojraobile  ^rtiich  had  been   standing 
on  Locuat    street   in   front   of   the  hall;    that   Von   t crge  backed   the 
autcmcbile  in   a   southerly  direction   to   7}iird   street  and   thence   in 
a  westerly   direction  on  Third  street   over  and  upon   street   car 
tracks  which  were   laid  down  therein,   until   his   car  was  pointed   in 
an   easterly  direction   on  '''hird  street* 

The  evidence  ij   contradictory  as  tc    '7hat  occurred 
from  the   tiiae  thnt   thr   car  backed  around  the   northwest   corner  of 
Locust  and  Third  streets.      There   seems   to   be  no   dispute   in  the 
•▼idence   that   there  was  an  unobstructed  view  westerly  from   the 
plae*  wtirre   the  oar    stopped  for  a  distonce  of  about  l6oG  feet. 

There  is   evidence  iu  the  recurd  from  v/hlch  it  may  be 


inferred  that  both  von  Berge  and  the  plRintiff  had  some  knowlFdg* 
Of  the  condition*  and  structures  at  the  intersection  of  the  two 
streets  rnd  of  the  fact  t>iat  a  street  railway  line  was  operated 
OB  Third  street. 

In  testifying  the  plaintiff  said  that  ae  the  automobils 
reached  Third  street  both  she  and  Vcn  Berge  looked  arcund  to  the 
west  and  that  she  did  not  see  nor  hear  anything;  that  bfore  start- 
ing Von  herge  had  turned  on  the  rear  li^ht  of  the  autcjaobile;  that 
she  saw  the  light  burning  before  she  entered  the  car.  iter  testi- 
mony is  strongly  corroborated  by  that  of  an  apparently  disinterested 
witness,  one  dorenson,  wiio  testified  th&t  he  saw  the  autcaaobile 
backing  down  locust  street  and  around  onto  Third  street;  that  K^hcn 
the  automobile  got  on  Third  street  it  stopped  and  that  vcn  Berge 
shifted  the  gears;  that  the  autc^nobile  then  started  to  move 
•astward  on  Third  street  and  had  about  crossed  Locust  street  wnen 
it  was  struck  in  the  rear  by  an  eastbound  street  car;  that  he, 
the  witness,  heard  the  brakes  of  the  ?treet  car  applied  after  the 
eollision. 

The  iaotoriaan  of  the  atreet  oar  tc  stifled  that  when 
his  GUT   vvas  about  5o  feet  west  of  Locust  street  the  autcr.obilc 
backed  into  the  street  from  the  nortn  ami   started  threat  onto  the 
oar  tracks.   Witnesses  for  the  different  parties  directly  contra- 
dict eacr^  other  as  to  what  happened  Just  before  and  at  the  moicent 
of  the  collision.   VOiether  the  plaintiff  was  in  the  exercise  of 
ordinary  care  fi!r  her  own  safety  at  the  tiwe  of  the  accident  or 
whether  the  accident  was  brought  about  by  the  sole  negligence  of 
the  defendant's  servants  were  questions  of  fret  vvhicli  were  properly 
•wbjnitted  for  the  deteraiinntion  of  the  jury.   Tinder  the  evidence  it 
was  the  exclusive  province  of  the  jury  to  pass  on  these  questions. 

Conceding  all  that  is  claimed  by  counsel  for  defend- 
ant as  to  the  law  with  relotion  to  imputed  n ©iri  ir  ence  sufficiftnt 


'j.i  i'^  :. 


•Tidence  ws,8  Bubciitted  to  the  Jury  on  beiialf  of  the  pla.intiff  to 
warrant   the  jury   in  finding,    ae   it   evider  tly   did,    that   the  colli- 
sion was  th«  result  of   the   sole  n<?glif;ence  of   the   defendant'*   Der- 
▼ants. 

Vi/hile  the  ▼ereion   of   the  occurrence  giveri   by  plaintiff's 
witnesses   Is  directly  contradicted  by  tnat  of  the    dtneaoeB  for  de- 
fendant,  we  are  unable  to   efty  that  the  conoluaiona  of   the  jury 
thereon  ^re   ao  ainnifeetly  wrong  as  to  suthorizo  a   reversal   of  the 
jVL&pment,      Ho   point   ia  naade   that   the   court   erred  in   instructing  the 
jury  or  In   its  rulings   on   thp  j»dmlseion   of   evidence. 

The  jud^Toent  of   the  Superior   court  rauat  be  affirmed. 
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auM*  Assignee, 

Plaintiff  in  Error, 


MARI£ 


KAFNAH  UkBACR,   Administratrix 
of  Eatpte  of  John  I- ,  Umbsch, 
deceased,    \ 

Defendant  in  Error 


\ 


iamOK  TO  liUKICItAL  COWT 
OP  CHICAGO. 
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KR,    JU3TICE  H0T:5&QiJ   PELIVERED  TJS  OPIIflOT:   OF  TllX  COUHT. 


Thl»  writ  of   error  brings  before  us  for  review  a 
JudfJiaent   of  nil   capiat  and  for   ccata   entered  on  the  verdict   of  a 
jury  directed  t>y  the   trial   Judge  after  Treating  a  jud^jnent  by 
confession  theretofore   entered. 

As   the  docuiuent   designated   in  the   abstract  of  record 
as   the  "bill    of   excejf tions*   has   on  motion  been   atricken   from 
the  record,   notiiing  but  tiie   statutory   record  rei^eins  before  us 
for  review. 

Aether  the  ruling  of   the  court   excluding  as  a  wit- 
nest  Kmil   A.   Ottinger,    who  brought   the   suit   and  afterwards  as- 
sif>:ned  the  judgment  entered  by  confession,    was   erroneous,   we  are 
not,    in   the  condition  of   the   record,   privileged   to  pass  upon. 
The   statutory   record   shows   that   the  cause  was    in   the  first   in- 
stance a  judgment  by  confession;    that   on  defendant's  motion  he 
was   let   in   tc  plead  and  the  judf^nent   ordered   to    stand  as   security 
with  a   stay  of   execution.      Thereafter  the   defendant   died,    and  on 
suggestion  of  his   death  his  ??dB5iniatratrix  was   substituted.      Ot- 
tinger assigned   the  judp/nent  by  confession  to  I'ary  Larson  and  on 
motion   she  was   substituted  as  plaintiffi.     A  trial   was  had  be- 
fore  court  and  jury,    which  resulted  in  a   verdict   for  defendant, 
and  plaintiff  moved  for  a  new  trial,  which   vas  granted,   and  the 
jud^^ent  now  before  us  for  review  is  the  one  entered  upon  the 
second  trial  of   the  case* 
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„  The  only  question  which  the  condition  of  the  record 
permits  ua  to  review  is  the  action  of  the  court  in  t;ranting  the 
motion  of  defendant  to  he  let  in  to  plead. 

We  cannot  aay  from  the  partial  abstract  of  the  affi- 
davit supporting  the  motion  that  it  was  an  abuse  of  judicial  dis- 
cretion for  the  trial  Judge  to  let  in  the  defendant  to  rlead  and 
defend  on  the  merits.   Courts  of  review  rarely  interfere  with  the 
•xerolee  of  such  discretion,  espocially  where  the  defense  per- 
mitted to  be  made  has  succeeded.   In  -iHfyroan  v,  Yeomans,  84  111 , 
403,  the  court  in  referring  to  judgments  by  confession  said: 

"AB  to  euch  judgments,  it  was  held  in  Lake  v.  Cook, 
15  111,  555,  courts  of  law  exercise  an  equitable  jurisdiction, 
and,  as  was  there  said,  'it  is  necessary  to  justice  tiiat  courts 
of  law  should  possess  and  liberally  exercise  that  jurisdiction.'" 

As  we  cannot  say  that  it  was  an  abuse  of  judicial 

discretion  to  let  the  defendant  in  to  plead  to  the  action,  the 

judgment  of  the  Municipal  court  must  be  and  it  is  affirmed, 

A^FIRkED, 
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lEB  FXdilLK  OF  THE  UTAfl  OF 
ILLIITOIJ^  ex  rel,  VARl?.  3IBGK 

\  Defendant   in   Efror, 


)         ERKOR  TO  CIRCtJiT   COURT 


TLOSaiB  DAVilf  and  RCBERT/IJAVEY, 

.PlaintlffX  in   Error. 


i 


0»   COOK  COIIKTY, 
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tn,  JU3TIC1  HoiJDoii  rm^irmxn  Tin  oriHioi?  o?  thk  court. 

Thi»  is  ft  hab<»a8  corr>tt8  proo«<»dlng  in  which  the  rela- 
trix  teeVs  to  rcccvar  poeseaalon  froa   the   reapcndents  of  lua  ill«Ki- 
timate  boy  child  of   whaio   she   is   the  toother.      The  respondents,  most 
•xestplary  people,   have  bad  the  custody  and  nufiture  of  the  child 
froii  the  time  it  was  aboat   two  weeks  old.     They  haTe  cared  for  hiu 
ae  their  oisoi  natural  child  and  have  trated  hiai  with  parental   af- 
fection.    The  relatrix  surrendered  the  cliild  to   respondents  at  a 
tiJB«  frtien  she  was  unable   to   care  for  hiis.      dhc-  tvas  a  working  girl 
and  had  no  hone  to  which  she  oculd  take  the  child  and  was  unable 
to   support     the  ohild  or  find  anyone  except   the  respondents  eho 
would   receive  and  nurture  him.     At  the   time  of   the  birth  of   the 
ohild   she  was  in   the  home  of  her  betrayer,   a  aarried  man    litki  a 
wife  and  two   ohildren,   and  all    the  intoreeted  parties  were  evidently 
anxious  to   shift   the  responsibility  and  care  of   the  little  stranger 
upon  others.     The   respondents  hnvinp  no   ohild  of   tii^ir  own,    the     ros* 
peots  of  Jirs,   .Davey  hnvlnp;  wny  children  in   the  future  being,   accord- 
ing to  respondents*    testimony,    somewhat   doubtful,   and  desiring  a 
ohild  in   their  f airily,   and  seeking  for  one  and  hearing  of  relatrix 

and  hpr  child,    sought  relatrix  with  the  intention  of    taking  the 
child  for  adoption. 

That   il   was   the   intention  of   relatrix  and   the  respon- 
dents  that   the  child   should  be  adopted  ia,   we  think,    reasonably  in- 
ferable from   the   evidence.      However,    through  neglif  «fice  on    the  part 
of  respondents  the  child  was  never  legally  adopted  by  them.     The 


S»A 


olreunistanoes  of  relatrix  thereafter  changed,      t  er  maiden  name  «»■ 
Varle  Block;    the   child   in   ccntroversy  was   named  Robert   Block  and 
was  born  January  14,   101&.      Helatrix  on  i'>»oeniber  1,   1917»   was  mar- 
ried to  Menry  c.   uiegerdt,    and  being  then  in  a  position  to  care  for 
her  child  she  desired  and  sought  its  custody.     The  respondents   were 
unwilling  to   surrender  the  ohild^^nd  on  June  3«   1918,    the  petition 
for  habeas  corpus  in  this  ease  was  filed,    s'luich  res]  ondents  resist. 
Respondents  answered   the  petition   and    there   was  a  hearing  and  a 
Judgment  remanding  Robert  Block   to   the  custody  of  iiis  oiother,    the 
rclatrix,    the  court  finding    that   the  relatrix  was   entitled  to  hia 
custody.      From  this  ijud^^ment   respondents  prcaecuto   this  appeal,    ask- 
ing a   reversal   of  the  trial    court's  Jjudgroent  on  two  grounds;      First, 
that   relatrix  is  an  unfit  person    to  have  the  custody  of   the  child, 
and,    second,    that   relatrix  abandoned  the  child  tc    thp^    reapondents. 
It   is  also  urged  that   it   ie  for  the  bwsst   intereata  of   the  child  to 
remain  with   its  foster  parents   on   account   of   their  being  better 
circumstanced   in  life   than   relntrix. 

While  the  bettor  financial   cirouj...atf5ncea  of  respondents 
is  a  matter  which  ia   entitled   to   some  consideration,    it    is    entitled 
to  but  little  weigliit  unless   j;t  appears   that   the  mother   is  unfit   to 
have  the  care  and  nurture  of  her  child  or   that   she  is  unable  pecunia- 
rily to  properly  care  for  the  child,   or  that  her  environment   is   such 
as  to  be  detrimental   to   either  the  morals  or  health  of   the  child. 

We   cannot   say  from   the   evidence   that  any  of   these  condi- 
tions  is  present   in   this  C' ae.     The  morals  of  relatrix  are  attacked 
because  of  her  lapse  from   sexual    virtue  with  s  man   irtio  was  married, 
Suffice  it   tc   say  that   it  is  in  evidence  that  relatrix  did  not  know 
that  her  betrayer  was  married  until   after  she  became  pregnant  by  him, 
and  that  she  surrendered  herself   to  him  under  a  promise  of  marriage. 

Relatrix' s  husband  was  divorced  frora  his  former  wife  upon 
the  ground   of  hia   cruelty   to  her,    nnd   it   is   thrrefrom  argued  tnat  his 
nature  by  reason   of   such  acts  of  cruelty  wrs  not   such  as  to  make  him 
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•  proper  person   tc  aasociate  with  his  wife's  child;   »nd  further, 
that  relatrix  vas  guilty  of  writing  letters  of  affection   to  hei 
husband  while  he  was   still    the  husband  of  another  woman  cjnd  un- 
dlToreed,     Vhils  these  acts  upon  the  part  of  relotrix  are  not  to 
be  commended,   we  do  not   think  they  nrc   sufficiently   serious  to 
dis<iualify  her   to  have   the  custody  and  nurture  of  her  own  child. 
Aside  from  the  lapse  from  virtue  which  resulted  in   the  birth  of 
the  child  in  controversy  there  is  nothing   in   thi»  record  which 
can  be  construed  as  adversely  affecting  the  morality  of   relatrix. 

The  (question  now  resaining  to  be  decided  is:     Has 
relatrix  forfeited  her  rit:nt  to   the  custody  of  her  child  by 
abandonment?      It  is  true  that  relatrix,   once  in  the  xume  of  Car- 
penter and  again   in  her  maiden  mme,    signed  consents    tc    the  adop- 
tion by  respondents  of  her  child.     However,    these  were  not  acted 
upon  before  the  filing  of  the  petition  for  habeas   corpus.     Had 
adoption  proceedings  been  proaeeuted  to   finality,    ne   they  might 
have  been  with  these  consent  a   in   hand,    relatrix  would  have  been 
foreclosed  from  asserting  any  rischt  to   the  custody  of  her  child, 
but  until    these  consents  were  acted  upon  and  the  conditions  of 
the  parties   thereby  changied,    the  law  gave   reUtrix  the  right  to 
change  her  mind.     The  signing  of   these  ooneents  to  adoption  are 
in  no  way  a  bar  to   the  pr«t8ent  proceeding  by  relatrix  for  the 
ousted;/  of  iiBT  cjriild.     As  held  in  ieople  v.  Bryson,   2()3   111,  App. 
325,    the  MOtiAcr  of  a  o.ild  is  its  natural   guardian  and  custodian, 
and  her  right  will   not  be  infringed  or  curtailed  unless  there  is 
•omethlng  in  her  life  and   conduct  which  ajakes  her  an  undesirable 
character  to  be  entrusted  with  its  cere  and  nurture. 

As   said  in   case   aupra  on  a  former  appeal    in  an  opin- 
ion by  tir.   Justice  Barnes,   198    HI.   Arp.   171: 
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"The  l«w  Je«louBly  upholdo  and  proteoto  t^jat  right 
(th«  mother' B  rip;ht   to   the  cuatodv   of  net  ovm   childj   unlese   it 
hat  been  forfeited  by  abaolute  rel  inQuiaumeRt  or   suoie  course  of 
conduct   or  conditions   that  render  its  assertion  incompatible  t«ltli 
parental   claim  and  the  child's  beet  Interest.   •  ♦   *  Compared  with 
her  natural   rights*    the  strain  upon   the  feelings  of  the  foster 
mother  in  pnrting  with  the  child,   hnrd  as  it  Ri&y  be,   cannot  be 
considered, ** 

These  obsaryations  are  apt  and  applicable  to  the  in- 
stant case. 

W«  do  not   think  the  proofs  warrant   the  court's  f inl- 
ine that  relatrix  abandoned  her  child  to  respondents,     ihe  sur- 
rendered the  ci.il.l   to    respondents  for  care  and  nurture,   and  while 
respondents  had  the  orportunitv  during  the  period  of  more  than 
three  years,   while  relatrix  was  unable  to  care  for  her  child,   to 
adopt  the  cnild  as  the  law  directs,   their  failure  to  svail  of 
such  opportunity  deprives  theris  of  the  rit^iit  tc  retain  the  custody 
of   the  ciiild  as  agfdinst   its  mother. 

It   is  true  tnat   the   circu.ujt  aices   of  relatrix  and 
jher  husband  are  humble,    that  he  has  a  ch.riic   n^;ainst  hini  for 
alimony  paynble  to  his  former  wife  of   six  del  lure  a  we^k,   which, 
as   the   record   shows,   he  has    ic    the   tine  of   the   tria]    succesafully 
aToided  paying;    that  he  ass  had  many  places  of   ec3plo,yii;ient,   which 
mmy  have  been  his  misfortune  and  without  any  fault  on  his  pnrt, 
yet   the   record   shows   that  he  has   r^lways  had  employment  and   that 
at   the  present   tixns  he  has  permanent   employment  at  a   salpry  of 
eighteen  dollars  a  week     in  a  prominent  grocery  nouse  in  Chicago, 
Ifhile  the  circuraBt-  noes  of  relntSix  and  her  husband  are  humble, 
it   is  to   this  luAJUble  condition   of   life   that   th^'  cild  of   relatrix 
was  bom,    and  as  aeld  in  Co rf-iack  v.   .  aralriall,    ^11    111  .   519,   pov- 
erty  is  not   regarded  as  an   eletc^ent   of  urifitness. 

There  la  no  reversible  error   m   this   record  and  the 
judgment   of   the  Circuit   court   ia  affirmed, 

Kr. Presiding  Justice  Dever   dissents. 
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C.  A,  WALTKSK, 

Defendant  in  Krror, 
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CHICAGO  ING  I>??n'^JlnJG   AND  MAaHINE  /       ) 


SBHOR  TO   aUi^^^RIOH  COUHT 
OF   COOK   COUK'^y. 


'4'CFKS,    «   corporntion, 

il a in tiff  in   Krroy, 
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im,  jijiiTiCE  HOLTJOif  msLirFnsv  the  opitjioh  ov  the  cout?t. 

The  writ   of   error   in  this  cnae  brings  before   thia 
court   for  review  the   trial   court's  action   in   denying:   defendant's 
motion   to  be  let   in  to   plead  and  for  a  trial  on   the  cierits,    vnere 
a  judgment  by  confeasion  for  ^1094,27   and  costs  had  been   entered. 

The  particular  matters  urged  for  reversal   are   the 
refusal   of   the  court   to   open   up   the  jud^iiiient   ?!nd  let   the   defendait 
in   to  plead  and  defend  the  action,    and  the  alleged  irregularity 
in   entering   the  judgment  at   the  Liay  ter.TJ,    when   the  narration  was 
filed   to   the  June   term. 

Taking   these  auestions   in    inverse  order,    it   ia   suf- 
ficient to   any  that   the  po^ver  of   attorney  nutnorlzing  the  entering 
of   the  judf^ment,   as  well   as   the  cognovit  filed  by   thf?  defendant's 
attorney  acting  under   that  authority,    released  and   .Taived  all 
errors  v^hich  mipht  intervene   In   the   entry  of  judfTaent .      Such  re- 
lense   of   errors   is   effectual    to   cure   the   error   -   if   it   was   an 
error   -   in    entering   the  judpcroent  at   tJie  >.-■».¥   terra   instead  of    the 
June   term  of   the   court.      The  rule  ia   that  where  a  cognovit   filed 
in  virtue  of  a  warrant   of  attorney  releases  all    errors   that  may 
intervene  in  the   entering  up  of   the  jud^^ent,    the  confession  of 
the  judt^ment    is   of   itself  an  operative   release,    effectual   for  all 
purposes,    and  no  forRial   plea  of   release   is  necessary.      As   said 
in  Hall   v.    Jones,    32   ill.   38,    "a  conclusive  answer    to   fll   the  ob- 
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jectiono  urged  here  ia,    that   this  judgaient  was   oonfeoeed  in  open 
court,    and   it    ia  a  legal  presuaiption   that    the  autlvority   to    con- 
fesB   it  wns   judicially  passed  upon  by  the  court.      I'oundv  y.   Hunt, 
24   111 .    598." 

7he  note   in   suit   was   given,    as   alleged   in   the  affi- 
daTite,    in  pursuance  of  an   agreement  between  ■pl'^intiff  and  one 
Charles  H.  Babb  regarding   shares   of    stock    in  a   corporation  >tnown 
aa  The  Central    vest  Jianufac taring  corapany,   providing     raong  otner 
things  that  plaintiff   shall   be  appointed  a   director  of   that   com- 
pany.    The  agreement  is   sset  forth  jjn  iitjiec  verba  in  one  of   the 
affidavits,    and  nothing  appears   therein  regarding  any  conaideration 
to   defendant  for  the  note  in    suit   given   in  pursuance  of   the  agree- 
ment  in   such  affidavit   recited.      It    is    claimed  in   the  affidavits 
that  no   consideration   was  received  by   the   defendant  conipany  for 
the  note  upon  which   the  judgiiient  before  us  was   confessed,    that   it 
was   executed  and  delivered  without  autiiOrity  of   its   beard  of   direc- 
tors;   that    so   far  ns   defendant   is   concerned,    the  note   vce   f-iven  in 
the  interest   of  Babb   pnd,    as  bet>»een  plaintiff  and  defendant,    the 
note   is  accommodation  paper,    issued  without  consideration  to   de- 
fendant;   that   the  note  given   did  not   concern  the  business  of  defend- 
ant,  nor  was   it   in    satisfaction   of  any   debt   or   ob!ip::ition   due  from 
defendant   to   either  plaintiff   or  Eabb,      In    these   circiJEistances,    de- 
fendant hpving  made   out  a  prima  facie  good  defense  upon   the  merits, 
it  was  a  clear  abuse  of  judicial   discretion  for   the   court   to   refuse 
to  let   the  defendant  make   such  defense,    if   he  could,    upon   »   trial 
of   the   case  upon  Issues  joined  by  appropriate  pleadings. 

In    the  early  case  of  i-itt^a  v,  jtagl e ,    2A   III.   61 C,    it 
was  held  that  where,    on   the  application  of  a  defendant    to   open  a 
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Judgment  by  confession  and  to   be  let   in    to   defend,    the  affidariti 
show  a  defense  wnich  if   aubotantiated  would  be  good,    and  tiiat  a 
question   is  presented  for   subiaiBBion   to  a  jur,y»    it   i^   the  duty  of 
the   court   to   permit   such  clef  wnae    to   be  made, 

i"  petting er  v,   Levit,    186   ill.   App.   1(4,   it   sraa  held 
that   where  affidayita   submitted  in   support   of  a  motion  to   set 
aside  a  judfinent  prirga   facie    auovf  a  good   defense   to.,  the  action, 
it   i3   the   duty  oi'   the   court   to   permit   an   isaue   to  be  fornied  and 
the   defendant   to   present   hia   dsfense,    I'^nying   the  jud^Ttient   to 
stand  in   the  meantime  as   security. 

^^  '^^"^^  ""'.  T-iggio,  189  ibid  46(  ,  it  was  hold  that 
when  it  f»pp(?nrs  from  affidavits  that  no  consideration  passed  for 
the  note  upon  .vhich  judgment  wfis  conff.'sned,  such  judgment  should 
be   vficated. 

It  was  error  for  the  court  to  reluae  to  stay  execu- 
tion  with  leave   to   defendant    to  make  a   defense  upon   the  merits. 

The   execution  and  delivery  of   the  note  in   suit   is 
challenged  by  the  affidavits   en   the  ground   that   tue  act  v/as   ultra 
vires    the  powers   of   the   defetuiant  corporation.      This  presented  a 
triable   issue. 

In   re  l--roapect  Leasing  Co. ,    25C   IS'ed.   ?o7.      in   10  Cyc , 
1115,    it   is    said   that    "judicial   authority   is  nearly   unanii^iOUS   to 
the   effect   that   a   corporation  has  no  power   to  maJce,    tc   indorse,    to 
accept,    or  otherwise  to  become  liable  upon  comajiercial    paper  for 
the  mere  accommodation  of  another  person  or   corporation." 

In  re  Ircapect  Teasing:  Co.,    aupra,    the  court   said: 

"It    is  arpucd   that   the    indorsement  by   the   corvoration 
of   these  latter   notes   was   for  accomitodation  purpoeea,    snd   there- 
fore void  as  ultra  vires.     The   rule  is,    of   course,   fundax-^ental , 
that  a   corporation  has   no    iraplied  powyr   tc   fflnke  acoonwoilation 
paper.      To  hold  otherwise  would  be  to  allow  the  corporate  fund* 
to  be   devoted  to   other  purposes    than   tiiose   indicated  by  the 
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ch&rter,    thus  viola.ting  the  fundawr.ental   egreeiucnt  between   the 
Bhardticlders.      In  Cook  on  Corporations    (7th  ed.,   vol.   3,      774, 
it   is   Bai'i   to  bo  p   veil    e:sts,bIie.Led    rale.   tliRt  a  ocrforp.ticn 
cannot   ordinarily  \>e  "bound  by  its   sigriaturo   to   or   indorscnent 
cr  gusTc-nty  of   the  note   cr  paper   of  another  perecri   for   the 
Boooxnr.0i,"ation   cf   the  latter.      The   directora  are  aathorized  by 
the   stcc.-holoera   to   dc    t-usines;*  for   ccrpcrnte  purposes,    but 
are  not  authorized   to   use   the   ccrj. oration  to  perform  acta  of 
friendship   or  atcciui.odaticn   tc   others.      The   general   rule   is 
that   the  accoiuiriodation  indorseraent,    signature,    or  guaranty  of 
the  corporation   ie   illei^al   and  cannot  be   enforced." 

m  7   Mi,   &:  Kng.   tncyo.   cf   L«.w,    793,    it   is   ssid  that   - 

"By  the  o-jorwhelijaing  weight  of  avi;^.crity,   t;   corpora- 
tion has  no   power   to   issue  or  indorse,   for  the  acccjiiiiodation  of 
cthera,    bill  a   ci'  notf/B   in   v.i.ici-  it   hse  nc   intcrcs--,    unlcBo,    as 
is   seldom,    if   ever,    the  case,    such  power   is   expressly   con- 
ferred." 

The   Superior  Court    tiiorefcro  erred   in   denying  the 

coticn  cf   defendant   to  be  let   in  to   cftfend  the  scticn,   ar.d   that 

order  is   reveraed  and   tin*  enuae  ia  remanded  to   the  Ouporior  Court 

Vith  directions   to   sustain  the  motion  of   defendant,    to   allow  the 

i^fendant   to  plead   th*?  liatters    set   forth   in   the  affids.vito  as  a 

Meritorious   defense   to   tlie  ttcticn,    ^nd  tliRt  pendinr   Buch  trial 

execution   on  the  ^ud.gBi<5nt  hp.   stayed  and  that   the  judgntent    stand 

as   security, 
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\  Appellant.         j      Ai^?AL  TRflK  UVY^lCliAl  COURT 


WILLI AK   H.    OfYEB, 


)  y  oy   CHlCAiOO. 


lot,    JUSTICE  ^^J.flO|^^*&3-IVJSR»JD  Th^  OJriMlOls   0/  TMJi  COURT. 

Thin  is  *n  undefended  appjal    Vrot&  n  juU.isent   of   nil 
Oapi»t   Hn'X  for  costs. 

In   the  condition  of    the  abatract   we  will   not,    und«r 
r«yftat«d  ralings  of   thi»  court,   revip^   the   rpcorrt,      rhe  abstract 
!•  the  pleading  of   the  pRrties,   from  which,    vfitiiout,   ref<srrncft   to 
the  record,    error  jauat  appear  r«  a  a^ine  «:\UBt  non   to  sin   interference 
with  the  Jud^^jnent  appealed  from,      "^he  slistraot  ccntnine  no   infor- 
mation r*?r«**dlnp   the   statu tcrv   record,      "hf   cMuae   of   action,    the 
nature   of   the  clairo,    thp   condition   of   tlic  pl<»adinKa,    are  not 
dieolosed  by  the  abstrr^ot.      To   ascertain   these   egtiential  cnattere 
reeourse  must  be  hnd  to   the  record,     7o   thf>  record  «re  will   not  go 
in   eearoi^  of   error   to  reverae.     The  i^roceedinga  come  b<*fore  ue 
with  a  preeui^iption  of    their  verity  and    t^iat   presuBsption   cannot  be 
overcome  unleaa  fro;£i  the  abetract   it  uan   be   said  error  ajy^ara 
calling  for  a  reTeraal.     All    that  appoare  in   tr»«:   rticord  rch^rding 
the  notion   ia:      "Iraecipe  and  atatecient  of   Vjlaim,"      •* ^uj. :<iOn a , ■ 
"Appearance  nnd   Affidavit   of  kerite,"   without   gi-vinif^  any   inxling 
of  their  contents .     Then  follows  an  abstract   of  certain  orders 
and   the   bill   of   exceptions.      Thia   is   wholly   ina.iff ioient   and  doee 
not   comply  with  Rule   IB   of   thia   court,    y  ioh   requires   "a   ccajlfte 
abstract   or  abridgment   of   the   record,"*     iBtoe   v,    AHrnheiael ,   al2 
131.    Apr.   4e9;    rannin^   V.   '-cbey   ^jnirtature   Co,,    211    ibid,    52ii,   and 
oases   titer*  cited.        >i«i  will    search  the  record  for  reasons   to 
affirm   but  not   to   reyftree, 

?or   tlie   insufficiency  of   the  abstract   »»   above  pointed 

cut.    the  JudwBicnt   of   the  iuniclpal   court    is   affiiruied, 
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GHORCI?  J.    COCK^  COI^FAKY. 
a  corporation,  \ 

Appellee, 

^•-  \ 

GOODRICH  TEAS  oil  cW-AJSY, 
a  corporation, 

App€tIllB)tnt. 
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IlB.    JU3TIC}!:  H0LD0J4   DBLIVSRBD  THi:  Ol-I^IOK   Ci?   Tith:   CGUi^T . 

In  an  notion  for  da!iiH.g«g  for  negligence  alleged 
against  defendant   in   the  transport  of  certain  Ijarrel  s  of  "beer, 
plaintiff  en   the  verdict  of  a  jury  had  JuaKflififit   for  ;^l.iS,13 
and  defendant  appeals. 

It   nppeara  that  50  half-harrela   of  beer  were   con- 
signed by  plaintiff   to  Chcrlee   ijcbnll  etz   of  ■  ilwaukee  and   deliv- 
ered  to   defendant   for  carriage  from  Ohtca^o   to  ?.il'TP.u.V:»f;  >>y   its 
boats  on  ^nJci?  kichigan.        Tho  beer   -.yag   deliv^r^jd   .-ihout   .Tanu.-srv   :s5, 
1917.      The   conaigneo  at  Milwaukee   did  not   accept   the   beer  and   it 
was  returned  on  order   of  j^laintlff ,   47   of   the  hnrrels  being  dry 
and  Biinus  beer    vhen  received  by  plaintiff, 

laaintiff  »8   evidence   is   Ir^ci^ing   in   any  prccf  of 
neglit^ent   conduct  on   the  part   of   defendant   in   tae  liand]  inifi   of 
tJfie  barrels  of   beer  in  question,     negligence   seewa   to   be  aa- 
sujaied   from  the   foot   that   the  beer  was   in   so»e  way  lost   out   of 
47   of   the  barrels.      The  president  and  general  rsianRger   of 
plaintiff  testified   that   th^re  was  only  one   thing   that   would 
make  the  corks  blow  out,    and  tnat   is  ^reat  pressure  froir   the 
Inside,    f«.ni'j   that   atich  pressure  could  only  bt«  obtained   in  bep.r 
through  freezing;    that   if   it   la    in  gless  bottles   it   ■^il  1   break 
the  bottles,   but   in  wooden  borrel  s   it    vin    force   tnc  corl^B   out, 
and   that   the  corks   of   the  47  half -barrels  wore  blown  out.      This 
witness,   being  the   only  witnese  produoed   to   teetify  for  plain- 


tiff,   had  two   theories  which  cjight  aooount  for   th©  blowing  out 
of   the  corka   of    the  barrels  and  the  coneequrnt   seppa^ce  of   th« 
be«r;    one  -«&»   that    if   the  beer  was  subjftct«cl  for   two   days   to 
a  teiaperature  of  IC   dagraett  above  sere,    it  would  freoze  solid* 
imd  that  b«er  omat  b«  frozen  stolid  to  blow  the  oorka  from  bar- 
rels*    the  other  theory  is  that  beer  not  coiapletely  feriuented 
put   into  air-tight  packRf-ea  Bna   eubjecteu   to   a   t«Bip«rature  of 
4U  to   5tj   degrees  will   ferwent,    causing  gwa   to   form;    tiiat   if   the 

ccrke   v-.cr*>  I/lown  out   of   these  barrels   vfith  sufficient  forca   to 

be 
iBRke  the  beer  spout,  it  would  ^ -R^in;    to  excessiTe  pressure  in 

the  bftrreis   and   the  blowing  out  of  the  corks   'Js'ould  b«f  the  re- 
sult  of   the  natural   nction  of   the  beer, 

I'lftlntiff   did  not  prove  that   def end«nt  had   sub- 
jected  the  befr   to  a  low   teinperature   in   its   cffrrivn/e   or  trove 
any  other  act   of  negligence  wh*oh  '^ould  have  cnuaed  the  loss   of 
the  beer.     At   the  conclusion  of   plaintiff's  case  defendant  moved 
for  an   instructed  verdict,   which  w»s  denied. 

the   evidence  of   defendant  was   to    the  effect   that   the 
tamperature  of   tne  hold  of   the  ship  in  which  the  beer  was  varricd 
was  between  40  and  60  degrees  i^'ahrermeit .      in  the  lir^it  of   this 
evidence  tiie  natural   conclusion   is  that   the  corks  were  forced 
out   of   tiie   barrelB  by  the  fermentation   of    the  beer  and   that   such 
ferwientat icn   is  not    traceable   to  any  negligent  act  of  defendant. 
In   the  condition   of   the  proofs  at   the  concJusion  of  jjlnintiff's 
CRfte,    the  rootion  for  an   instructed  verdict    should  hove  been  al- 
lowed,  as  jplalntiff  made  no  proof   of  any  negl  if-ent  act   on  the 
part  of   defendant   to   'vhich  could  be   traced   the  blowing  out  of  the 
eox'ks  of   the  barrels   and  consequent  I038   vf  the  contents.       'ith- 
out  proof   of  negligence  plaintiff  ?raa  net   fin  titled  to   recover. 
The  whole  proofs  considered  point   to  but   on<»  crnclusion,   which 
is   that   the   blowing  out  of   the  corks  and  loss  of   the  beer  are 
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attributable   tc    the  fermentation  of   tlie  beer   engendering  gaaes 
which  forced  the  corke  out.      T&iing  into  eoneideration  the  time 
of  year  and  the  mode  of  conveyance,    it  cannot  be   sflid   that   it 
was  ne£;l  i^;erice  to  carry  the  beer  in   the  hold  cf  the  ship,   miaf 
the   tfanperaturc  was  between  4C   and  6G   degree*  l^alirenheit . 

For   the   error   in  not  allowing  defendant's  niction 
for  an  in&truct«fl  Teraict   in   it«  favor,    the  juo/^Tnent   of   the  '  u- 
Blcipal    court   io  reversed  ^ith  r,  finding  of  fact. 

hwmhm)  iiT?:  fiimim  of  fact. 


iij... 
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The  court  finds  as  on  ultinisce  foot    Uxut    che 
1088  cf   the  beer  from  the  half-barrels   did  not   result  from 
negligence  of   defendant. 
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wcK?ir*3  cKT\ior.iQ  oftmsR  of 

FOREST  i^lS, 


va. 


}in.m  DowcB, 


Appellee, 


ASJtA  CiUAIV/Il,   VICTORIA 
BEZJKZO<il-vI   and  JAIiCii  S".  BliiHOl', 
Administrator  of  the   Estate  of 
STAKLEY  HUisBmai,    deceased. 

Appellants, 


tKAL   FROM  SUPiJllOR  COUHT 
OF   COOK  COUNTY, 
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MR.   JUSTlOl  HOLDC^  Bif-ivFJlED  TILE  OlflixilC-^  OK  THE  COUHT. 

This  is  a  bill    of  interpleader  from  which,   and  from 
the  evidence  in   the   record,    it  appears   >7it   out   serioua   dispute 
that   the   *Oii.en»s  Catholic  Order  of  Foreatera  isoued  a  certificate 
of   insurance  to   Angelina  Kuebner,   a  member  of   the  order,    for 
12,000,   wherein  her  children,   ?,ene   (He!  pu)   ^loicke,   Anna  (iuaiyer, 
Stanley  Huebner  and  Victoria  Braeainski,    were  named  as  >.>enefi- 
ciaries;    that  thereafter,    on  janu-ry  5<.  ,   1914,    in  accord  with  the 
writ-ten  request  of  /jigeXina  i,uetaner  a  new  certificate  was  issued 
and  the  foregoing  certificate  surrendered,   naming  iselen  Domke 
(appellee)    sole  beneficiary, 

Angelina  liuebner   died  April  1,   X914,   and  as  there 
were  disputes        among  the  four  children  as  to   ^niom  the  money  due 
under  the  policy   should  be  paid,    the  yorestera   brc-.u.ht    the  matter 
into   court  by  a  bill   of   interpleader,  making   the  four  children 
parties  defendant     and  leavinr  them  to   set  up   their  rights  for 
determination  by  the  court.      The  Foreaters  paid  (;.2.000,    the  aaiount 
of   the  policy,    into   court,    less   its   solicitor's  fees  and   co>3ta. 
The  defendants  answered,   Helen  Bomke  olai    ing    thet,   the    ^hole  of 
the  ^2,000  was  payable  to  her  under   the   trr-  s   of   the  policy.     The 
other  defendants  claimed  that  the  money  was  impressed  ^ith  a  trust 


in  Tirtue  of  an  agreement  made,    when   the  policy  was  ohanged*   be- 
tveen  Helen  iwuike  and  her  inotxier,    the  inaured,   by  which  the  money 
•hould  be   divided  equally  among  the  four  children,    -^/ith   the  ex- 
ception of    Stanley,    whose   share,    owing   to  nia   drinicing  habita, 
was  to  be  withheld  until  he  had   "become  a   better  person," 

iiince  the  filing   of   the  bill    by   interpleader  Stanley 
Huebner  departed  this  life  and  Jacies  F.   Bia}iop,    adiraniatrator   of 
hig   estate,    was   substituted  aa  a  defendant   in  his    stead. 

All    of    the   cor. beatante  ad/ait   that   the  amount   of   the 
policy  was  impressed  ^ith  a   trust.     The  dispute  relates  as  tc  just 
exactly  what   that   t  n/st  vras.     Helen  Docake  insists   that,  her  mother, 
Angelina  Huebner,    designated  i^er  aa   the   sole  beneficiary  because 
her  mother   desired  that  out   of   the  #2,000   she   should  pay  for  a 
nonument   over  her  motiier'a  grave,   and  also   pay   the   expenses  of 
masses   to   be   said  for  the  repose  of  her   soul.     The  other  pv«»rties 
contend,    and  the  laaster  found  froui   the  proof  a,    that  helcn  Dotnke 
was  named  as  the   sole  beneficiary   in   the  policy  vritn   the  under- 
standing between   her  and   the   insured  that  u^on   receivini.    the  pro- 
ceeds  thereof    ahe  would   distribute  the   sanie   equally  aniong  her 
brother,    her  two    sistrra  and  herself;    and  the.t  a    trust  was   created 
toy  Angelina  Huebner  and  Helen  Doxrdce  under   the   terres   of  which  Helen 
DoKke  WP8   to    receive  the  proceeds   of   the  certificate  of   i»i8urance 
and  distribute  the   same  equally  among  the  children  of   i\ngelin» 
huebner  -  Anna  (^uaiver,    Victoria  Brasezinski,    Stanley  Huebner  and 
herself. 

It   is  argued   that   the  attack  upon  the   clain  of  Helen 
SOBdce  for  the  proceeds   of   the   certificate  of   insurance  upon   the 
life  of  her  mother   is  an  attempt   to   change  a   written  in  it. rum  en  t  by 
parol  proof,    which  the   law  will  not    sanction.     However,    it   is 
patent  from  the  record   that   the   conuitions  wnd  tenas  of   the  cer- 


ind^e^;i«  '^■■ 


v.*  fne 


tmtiml. 


/p»  d» 


lo 


^j  ^  ,.•    Y.S  i  f  ^'1 


a»l9H 


vt»q 


tlficate  of   insurance  are  in  no  manner  ettemptftd  to  be  Taried  ty 
the  proofs .      in   ffot,    tae  certificate  itself   ia  not   attacked,   aor 
ar«  any;  of   its  provisions   or  oonditions.      It   is,   however,    sought 
to  impress  upon   the  fund  -pnypJole  under   the  terms  of   the  certifi- 
cate a   trust   in   favor  of  all    the  defendants-   tc    the   bii;    of   inter- 
pleader. 

Ths  decision   of   the  chancellor  rested  in    the  holding 
that   there  could  be  no   trust   ii:;ipre8sed  upon   the  ^;joney  due  under 
the  insurance  certificote  for   the  reasons   that  v/hen  a   cjer.i'icate 
is  changed  no  parol   evidence  obxi  he  considered  regardin^^  it,   and 
that  a  written  instrmaent   cannot  be  varied  hy  parol. 

These  reasona  are  not  well  assigned,  because  there 
vas  no  atterapt  to  vary  the  tcrrus  of  the  insurance  certi':i .  ate,  and 
in  State  '£>Biili  v,  Barnctt,  25C  111.  512,  it  is  expressly  decided 
that  8  trust  in  the  money  payable  under  a  certificate  of  insur- 
ance sixailpr  to  the  one  in  the  case  at  bar  could  be  established 
"by  parol.     The  court   said: 

"Had  appellant  been  ablp   to    establish  by  cc/Tspetent 
evidence  the   situation  disclosed  by  the  pretended  stpteraents 
of    •■ ,   A,  IJarnett,    she  'i?ould  have   eatablishcd  the   exiatence  of 
n  parol   trust,    as   claimed. ** 

In  Cat  land  v.   j'oyt,    7fi  yaine  355,   which  related  to  a 

certificate  of   insurance  in   tne   Lnited  Order  of    the  Golden  Cross 

and  in  m^iioh   there  was  n  controvf^rsy  aa  to   whether  a  trust  was 

impressed  upon   the  proceeds   of   the   certificate,    en   the  question 

of   the  pov/er   to   Lnpress  a  trust   by  p^rol   as  toeing   contrary  to 

the  terms  cf   tJie  certificate,    the   court   said: 

"The  oral    evidence  was  not    m  conflict  witli  the 
written  contract.      It  was   offered,   not   to   vary  or  control 
the  contract  between   the   deceased  ajnd   the   insurance   company, 
but   to    Biiow  anotixer  and  an   independent   contract   bct?/een   t^te 
deceased  and   the   defendant ,      It  -was   offered,    not   to   show   that 
the   defendant   was  not   to   receive   the  iiiuney,   but    to    suo-/  wiiat 
he  W3S   to    do  v/ith   it  after   receiving    it.      Vor  tnis  yoincae  it 
was  clearly  adiaisaible," 
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Tliat   is   exactly   the   question    in    the   instont   case. 
There   is   no   ccntrover»y  as   to  Helen  ixjm^.e'a   ri:gj:it   to   receire  the 
insurance  money  under  the   terias   cf  the  certificate,   but   the  ques- 
tion  is,    what  was   she  to   do  with  it  when   she  did    receive   it. 

Haying   decided   that  a  trust   in    the  money  payable 
under   the    insurance  certificate   can   be   established  by  parol,    it 
regains  for  ub  to    decide  as   to   the  weight   and  force   of   the  evi- 
dence  in    tiiC   record  and  proper   to  be  considered,    establishing  such 
trust,    and  wietner   such   evidence  establifiiies  the   trust   claimed  by 
Helen  Ijoreke  or  that   contended  for   by  hrr   co-defendants  in   this 
proceeding.      In   the  first  place,    we  have  some  inkling  of  the  nind 
of   the  mother  of   these  four  children  when   the  oriif^tir^?'!    certifi- 
cate was   isjsued,     'hich   -sfas  payable  to  her  four  chil;;ren.        The 
purpose  cf   the   change   is  proper    to  be  considered   sc   far  as  the 
proofs   show.      Helen  l^oroke  contends   that   the   change  was  raade  for 
the  purpose  of  having   tne  proceeds  used  to    erect  a  monuaxent  upon 
the  mother's   cesaetery  lot,    to  keep  the   lot   green   and   to  r.ay  for 
the  saying  of  masses   loi    the   repose  of  her   soul.      Tiiia   contention 
is  retber  refuted  fx-oia  the  fact   tuat  iirs.   iiuebner  died  leaving  a 
comfortable   estnte,    whicju  Helen   oomke  adc^inistered  under  letters 
granted   to  her  and   thvl   the  inventory  filed  by  iier   S'-iowed  such  an 
estate,    and  her  account   signed  by  her  pnd  approved  by  the   court 
showed  disburseaents  made  for  the   sayj-ng  of   requietc  .inaBses  for 
ITS,  Huebner. 

Testimony  regarding   declaretions  of  .  re,  Kuebner  prior 
to  the   changing   of    the  beneficiary  in   tne   certif ieatp  was    inndois- 
eible  as   evidence.        H^len  Bomke  was  not   a   ccmpetent  -vitrtess  and   the 
evidence  regarding  .Vrs,   iiuebner' s   declarations  prior   to   the  changing 
of   the  certificate   if  adiiissible  whs   overcome  by  count '^-rv.'ii ling 
proof,     ^at  ims  said,   hov/ever,   by  ?  rs.  Huebner  at  the  time  of   the 
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issuing  of  the   certificate  ciianging   the   beneficiRry  and   the   reasons 
tl'icrefor  vras  proper   to  be  proven  "by  competent  witnesses.      It   is 
clear   that   the  >r..?.in   rfSBon   fcr  changing  the  certificate    -as     ra, 
Kuebner's  fear   that  her   sen  Stanley  would,    onin^:   to  his   drinking 
habits,    squander  his    shfre  of   the  mone.v,    unless,    to  use  her 
words,    "he  became  s  better  man,*      This  was   the  jnaln    reaaon  moving 
Mrs,   Huebner   to  snakft  the   ohonije.        It  v/as   still   her   desire  tliat 
all   of  her  ch'ldren   should   shpre  the  money  payable  under  the  cer- 
tificate and  that   Stanley's   should  be  withheld  until   he  quit  his 
drinking  habits, 

dubsequent   to   the  dentii   of  i>:rs.   Uuebner,   I'.elen  Itoonke, 
as  was  proven  by    the   teatLiusny  of  crediDXe  witneases,    strted  that 
slxe  was  hGldin£   the   insurance  iconey  for   the  four    children,      Helen 
I>ybow8ki,    J.ecrrtnry  of   the   Foresters,   a  :,.r».   letrie  pikI  a  J  ry, 
Boeche,    disinterested  witneoses,    each   testified  that  Kelen   Doiaks 
sdinitted  to    them  at   different   times   subsequt^nt   to  her  mother's 
death  that    phe  was   to   divide  the  insurance  money  ajsion^-  the  four 
children  of  her  mother. 

There  was   tmuble  nbout   the   t'^x^ti-vny  of      el  en  Dybowski, 
Secretary  of   the  Foresters,      ohe   testified  whftn   first   exatnined  be- 
fore the  master  the.t  Helen  Dofii  e  brcufht  her  raother  to  her  re- 
garding the   cViiiTifTinr   of   the   certificate  and  that   the  mother  then 
stated  that    she  wanted  it   changed  to  Helen  Doraire,   because   ahe  would 
not   like   to  have  her   son  get   the  rocney  r-»nd   spend    it;    that   ahe   could 
depend  upon  ).re,    uoitike   d'  ing   the   right   thing  by  her   ainters  and 
that   she   sxiould  keep   the   ui<.are  of   the  brother  until   he  turned  to 
be  a  better  man;    and  this  witness  adudtted  tiiat   ahe  said  to  l;r3. 
Boeche  that  fcrs,   Huebner   said   she  wanted  the  policy  changed  ao 
tiiat  Helen   Doiake  would  get   tiie   insurance  ir-oney  frc:a  the  pclicv; 
tiiat  r.rs,   Huebner  said  she  wanted  eacii  on     of  her  Cixildren   to  get 
t500»    but   the  .oney  of   atgnley  huebner,    .i^5<.<.,   liel  f n  jjOMke  v/as  to 
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keep  until  he  beo«m«  a  'bcitr'r  man. 

Aftrr  the  findings  of   the  lofister  were  knowi  and  nt 
the   instance  of  Helen  DOiaJce*   helen  j3ybowBki  was   recalled  aa  a  wit* 
nesa  by  Helen  ijomke  to   correct,    aa  it  T/aa   alaxfiied,  her  former  tes- 
timony.    Helen  .uybowsJci   clarfjied   she  was  puiiiiled  at   the  time  of  her 
first   testifying,    and   then   testified  in  a  negative   way  in   contra- 
diction of  her  foriTier  testimony,    swearing  that  i  rs,   huebner   told 
her  thet    she  wanted  Helen  ISomlce   to  get   all   tiujt  money;    that    she 
mentioned  about  her  aon;    that   she  would  not  like  tc  j.tive  her   son 
get   the  Kioney  and    that    she  never  ,(»enticneA  anytiiing  about  her  other 
daughters;    that    she   didn't  mention  anything  about   ho'^  the  money 
should  be   divided  or  how  Helen  T^omke   should  take   care  of   that  money; 
and  when  asked  rdhy     be   testified   as   ahe  did  before  about   the  matter, 
ahe  answered,    "Because   I  ^vas  puzzled  In   Bcne  parts;    that  yr,  Boeche, 
when  he  vms   ever  to  my  heme,   ho  ??sked  me  whether  .vrs.  iiuebner  didn't 
say  Tidriethcr  the  money   should  be   divided   equally   between  the  children, 
and  that   wrb   the  niiataice   on  me,   because   ane  liever   said  a  word  of   that 
kind  in  aiy  house,      ihe   dion't    aay  anything  about   ho  7  the  mOKey  should 
1>«  divided. • 

This   corrected  testiiaany  the  aiaster   disbelieved,      ^e 
think  a  careful   analysis  of  all   of  j;elen  Dybowaki's   testi:  ony  war- 
ranted the  ooncluBion  at   wliich  the  sfwatet  arrived  ir.;   regard  to 
its   credibility,      }e   anw  this  witness,    which   the   ch^mcellor   did 
not,    and  hod  opportunities  not  afforded   the  chancellor   or   tnia 
court   in   detenrining   the  'veight   of  the   evidence  and  the  credi- 
bility  of   thio   witness.        )?urthemore,   her  original   testiiaony  is 
borne  out  by   that  of  other  credible  witnesses  and  the   substance 
of   auoh  testh'Tiony   in  corroborated  by  adsniaaions  of  helen   Dcinke 
herself  to  tnird  persona  who  testified  regarding  her  admissions. 

We  ajrree  with  the  master  that   the   evidence  of  Helen 
^ybowski   as   originally  given    -ms   credible;    that  her  attempt  to 
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contradict  the   gajiie  fails  ana   thst   it   Is  apparent   that   shft  wat 
incited   to   contradict   the   testiruLny  which   she  had  i  iven  originally 
before   the  master   by   some  ulterior  motive  and  under  influences 
^Rjiioh  to   Bay  the  least  give  rice  to   suspicion. 

"{fe  agree  with  the  master's  finding  that  the   credible 
edmisslhlP   evidence  establishes  a  trust   in   the  money  payable 
under   the   certificate  issued   to  Angelina  J'uebner,  mnking  Helen 
Dojoke  trustee   of   Wip  fund,    to  psv  the   aarrjc  in  four   equal   portions  - 
one  to  herself,    one   each  tc  her  two   siatera  and   one  to  her  deceased 
"brother. 

The   decrep   of   the   liuperior  Court   is   reversed  and  the 
cause  ia   remanded  witn  directions   to   enter  a   decree   in   accord  with 
the   xecociuendationB   of   the  ri'-ater's   report   directing:  the  defendant 
Helen  Domke  as  trustee  to   divide  the  fiind  paid  into  court   equally 
among   the  defendants  Anna  C^uaiver,   Victoria  Brzezinski,   James  F, 
Bishop,   Administrator   of   the   estate  of   Stanley  liuebner,    deceased, 
and  herself. 

RBVMSSiD  AND  fia'AJIBIsD  WITH 
DiRSC'flONS. 
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Thle   ia  nn  und«f erided  arpoal  ,      on  a   tivial    befcr* 
oourt  HT)d  jury  plaintiff  imd  a  verdict  ariu  juti  Hit/Dt   Vor   ;.754,   and 
defendant   ajpeala, 

Tiie  cnXy  error  urtiCd  upon  us  for  reTuraal   invulvee 
the  in&tructj.on&  of  the  ocurt  to    t,he  Jury  aa  to   tae  measure  cjf 
damages,      "iha  objection   tc    the  court's   instructions   is  ^riftde  here 
for  the  firat  tiiae,     Thft  abstract,   which  is   tiie  pi  ttading  of   the 
parties   in    thin   court,   hBS   this  notation    i0iiEeciiHt.el'y  f dieting   the 
instructions:      "Ko  objections  to   the  instructions, "     Then  follows 
in   orderly  sequence  the  retirtwnent  of  the  jur>   frc0j  the  bar  of  the 
court   tc  consider  their  verdict,      if  tixere  was  any  infiraity  in  the 
inetruutions   it  becasie  the  duty  of  couri£«l   net  only  to   cojcot,  but 
to  point  out   to   the  triRl   Jud|;e  vrhntpver   error  was  apparent  and  to 
sug^fst  a  proper  corrective,      'nrt   thi<3  oonrse  been    Icllcs'ed  and  any 
error  pointed  out  by  counawl,   w©  will   fnasuioc  that  the  .1udf*;e  would 
have  corrected   the  same  by  en  appropriate  suppleraent   tc    the   instruc- 
tions before  the  retirement  of   the  jury  from  the  bar  of   the  ccurt. 
liot  hnvine;  sc   done  for^clooes  defendant  froai  miaini?;  the  point  her* 
as  nn   initial    su^^ eat ion. 

The  record  in   its  preseftt  oonriition  presents  no   quest*oa 
for  cur  rerieii,   anc  the  judj^aent  of  the  itunicipal    court   is  affira-ed. 
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MH.   JIJSTICS  HOLIK)M  BSLIVSRSD  THX  Oi»lWlOK  Of  THE  COURT, 


This  !•  an  appeal  by  the  plaintiff  In  an  attROhment 
•ult  in  which  the  attaolunent  -wnn  quashed*   the  garnishee  discharged 
and  a  Judgment  of  nil   capiat   entered. 

The  suit   seems  to  be  bassd  upon  a  Judgnent  obtained 
before  a  Justice  of   the  >eace  of  Oklahoma  City  district,   Oklahoma 
County,   £itate  of  Oklahoma,   for  forty»fiYe  dollars  and  ttree  dol- 
lars and  eighty  oamts  costs  against  one  Tai  Jue  (^uong. 

The  transcript  of   the  Judgment  with  its  accompanying 
certificates  was  proffered  as  evidence  and  excluded  by  the  court 
OB  the  ground  that  being  a  Judgment  of  a  state  foreign  to   Illinois 
the  transcript  wmM  not  authenticated  or  exemplified  according  to 
the  Act  of  Congress  regarding  the  authentication  of   Huoh  records. 

There  is  a  Tariance  between  the  nair^e  of  the  defendant 
in  the  proffered  transcript  and  the  nr<me  in   which  the  defendant 
was   sued  in  this  proceeding.     However,    this   is  of  no   iir;^portance  in 
the  present  condition  of  the  reoord. 

It   is  axiOBiatic   that   there  is  no  presuaiption   in  favor 

of  the  Jurisdiction  of  a  Justice  of  the  peace.     Such  Jurisdiction 
must  be  proven.      In  the   instant  case  such  Jurisdiction  must  be 
determined  by  the  provisions  of  the  statutes  of  Oklahoma  regarding 


Justioes  of  the  peace,  if  any  such  there  be,  we  find  none  in  the 
reoord.   It  ie  not  a  question  of  talcing  judicial  notice  of  the 
statute*  of  ft  sister  e^ate.  The  statuteB  of  Oklahona  regarding  the 
Jurisdiction  of  justices  of  th«  pence  were  necessary  as  eTidenee 
of  the  fnct  of  such  jurisdiction «  and  without  such  evidence  there 
w9l»   nothing  before  the  court  which  would  warrant  the  admission  of 
the  proffered  transcript, 

finding  no  reversible  error  in  this  record,  the 
Jtt40BeBt  of  the  l^unioipal  court  is  affirmed. 
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D.f«,4«f.  .econd  .fflimvlt  of  ».rit.  «.  .trlolc«u        _ 

f„  ♦726.   the  a««»t  of  pX.lntiff.  =1.1-.   »*  -"*«"-^'  .PP«1..  I 
ThtT.  I.  no  aontroTerw  reEardlnR  tke  «..»«t  of        y 

.^l„g  .  cou„t«.lal»  of  11320  for  X..000  f.rtlU..r  V,»«.  *t* 
if  .„d«t  .t.t..  it  nought  of  plaintiff  «.d  Pai*  fcr.     It  ..« 
t.at  co„trcT«.l..  aro..  .ft.r  4.1lv.r,   and  pa,»«.t  rog^dlng 
tb.  b.«.  and  <i.r«.^t  olai-o  that  vl.intiff  a^r.ed  to  .co.pt  .     , 
„turn  of  th.  .as.  and  rofund  to  dof «.d«.t  the  .«»nt  paid  for 
tK.-     -plai-tlff.  h.w.«r.  rofu..a  to  refund  o.  roc.iv.  a  x.tur. 
of  th.  b.g»:    that  d.f«.dant  nold.   th.  .ag.  ouWect  to  plain- 
tiff ■.  ordor  ».d  that  pl.intlff  I.  consequently  indebted  to 

,      .^      .-  -595     tki.  differeno.  between   its  olai» 

defendant   in  the  oum  of  tS90.    »"•  >" 

ond  defendant'*  counterolaim. 

defendant  did  not  a.k  fo.  lea,,  tc  file  an  amended 
arfld..it  of  .erltoriou.  defen.e  at  the  ti.e  It.  original  af- 
fid..tt  -.   .triCen.   hut  a.>ced  «.d  obtained  le.«  to   rile  a  biU 
Of   ,«.ption.  -bodying   the  proceeding,  on   the  .otion  to   .tri.e. 
,l.e  d.,.  th.r«ft.r  d.f.ndant  .ov.d  for  leave  to  file  »■ 
tended  .etoff  in.tant.r,   .hich  «.  d.ni.d.     Th.  action  of  de- 
fendant  in    .hi.  regard  «.  tantamount  to   an   election  to   .tand 


by  its  affidmvit  of  meritorious  defense.      It  was  within  the  sound 
disoretion  of   the  court   to   deny,    as   it   did  nine  days  after  striking 
the  affidavit,    the  notion  of   defendant   for  leave  to  file  an  amended 
statetoent   of    set  off.      Harris  v.   £ilMjB,    209   111.   App.   4C1 . 

Under  Sec,  23,  par,  8,  Itunicipal   court  Act,   error 
eoxtid  net  be  assigned  on   this   niling  of  the  court,   as  it  related 
te  a  matter  of  practice  in   thnt  court,     ?.cGuire  v.  Bran efi eld. 
147  ibid  541.     Leave  was,   however,   granted  defendant   to  file  aa 
amended  affidavit  of  merite  instanter,   wiiich,   being  filed,   was 
afterwards  on  motion   of  plaintiff   stricken, 

fe  think  the  reasoning  of  i  r.   Justice  lodurely  in 
gy»—a  V.   Cohen,    2o7   ibid  1d6«    that  affidavits  of  defense,    in 
an  action  in   the  Municipal   court  of  Chicago,   which  present  no  al- 
legations of  fnct,   but  mere  argument  or  alternative  etatetsents, 
•re  properly  striken  from  the  files,   aptly  applies   tc   the  amended 
affidavit   in   thf>  instant  ease. 

Walter  Cabinei   Co,    v.    Ru   sell  ,    250    III.   416,    is  an 
authority  holding   that   extending  the  time  for  filing  a  statcnont 
of   setoff  is  a  matter  of  judicial   disoretion. 

The  action  of  the  court  in    atri  ^^Ing  the  amended  af- 
fidavit of   defense  was  Justified,    as   thia   affidavit   in  no  merito- 
rleut  particular  differed  froc  the  affiditvit  already  atricken.     It 
was  argumentative  and  alternative  in  its  avexaenta  and  presented  a 
olaim  entirely  foreign  to  and  disconnected  from  the  claim  which 
plaintiff   sought  to   enforce,    the  justness  of  wiJLch  w«s  not  in   dis- 
pute. 

■Phe  fertiliser  bags  involved  in  defendant's   setoff  had 
be«a  bought  and  paid  for  and  that  transaction  closed  according  te 
the  statements  In   the  amended  affidavit.     A  new  contract  is  there  set 
up  which  might  raise  questions  of   consideration  and  the  Statute  of 
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Fr«udt.      It  was  not  properly  «  natter   for  setol'f  against  ths  ad- 
■Atted  correctness  of  plaintiff's  clain.      rhe  court   in   the  exer- 
oiss  of  its  discretion  was  warranted  in  denying  Hefendant   the 
right  to   interject   suoh  claim  into   the  cause  by  striking  the  af- 
fidavit from  the  files  which   set   it  up.     The  exerciiie  of   such  di»> 
oretioB  being  a  saatter  of  practice  in   the  Municipal   court  under 
the  aut^iorities   supra  is  not   subject   to   our  review. 

Tor  the  reasons   stated  the  Judgment  of  the  l^unfcipal 
court  is  affirffled. 
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\ 
/XBKR?  KUZI6,    by   hi  a   riRXt 
friend*   Andrew  i^uzio, 

yiaintiff   in   vrrcv, 

TB,     \^ 

\  ^ 

W,  LOIRY,    V  .^lOWRTf  &  CO..    J»/d 
"XOlOWiai-iiiLVlKli;  pAlHY  CO,,       /  ) 

IHtiendant*  in/Kxror,      ) 


SRRC-R  TO   CIPCITIT  OCURT, 
COOr  COUOTY. 


\^ 
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UR,    JUUTIOE  McaiiHELY  DKl.lVi?iap  TEE  Oi-lKiOl,   0»  THJ:  COUKT, 

on  May  21,  1913,   Alb«rt  isiuzio,   thfln  five  years  of 
age,   received  injuries  throui^i  collidini^  with  a  milk  tmgcn  or   the 
Younger- Devine  IJairy  Co.,   one  of   the  def eridarite.     he  brou^cht   suit 
seeking   to    recover  ccw.pensation,   and  upon   trinl    the  jury  returned 
a  verdict   RgRinet  him  upon  which  jud^^roent    of  nil   caj-iat   was   en- 
tered.     Xlaintiff^  seeks   to   have   this   rpiversed. 

The  correctness   of   the  verdict   turns  upon    the   credi- 
bility of   the  witnesses.      In  addition   to    the  plaintiff  himself 
there  were   twr   ether   eyc-witncsaes,    wiif   at   the  ticic  of   the  ac- 
cident  v;  re   seven  years   old   respectively;    the   trial    took  place 
about   five  years  after   tiie  accident.      The   atcry  cf    tiiese  cnildrma 
is   directly  contradicted  by   the   evidence  of    the   driver  of   the 
wagon,    n  ;  r.  iueller.      Without  narrating  all    the  details,    the 
story  by  plaintiff's   witnesses  on   several   important  points  fails 
to   convince.      This   is   especially   true  with   reference  to    the  let- 
tering on   the   wagon,    the  direction  it   was  going,    the  conduct   cf 
the   driver  and  the  position  of   the   wagcn.      tfe  are  of   the  opinion 
that   the  jury  properly  could  accept   the   driver's   statement,    to 
the  effect   that  he  was  iloing  northward  on   the   etreet  at  a  slow 
trot  when  the  plaintiff   ran   suddenly  frooi   the   sidewalk  against 
one  of   the  front  vdieels  of   the   «»frcn,   iriiich  knocked  him   to    the 
curb;    that   the   driver  at  once   stepped  the  vehicle   and  picked   the 
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boy  up  and  carried  him   to  his  home.      The  Jury  properly  could   con- 
clude  that  plaintiff  had  failed  to  proTe  that   the  acciaent  had 
happened   through  any  neglipence  on   the  part   of   the  driver,    ond 
that   the   accident  happened  solely  through   the  hcedlesa   and   un- 
expected  con;Juct   of   the   plaintiff. 

Another   element   tendlnfr   to   cnst   dcubt  upon  plain- 
tiff's  story  is   the  attempt   to  make  out   that   the   injuries   re- 
ceived  were  t'.ucn  more    aerious   tfaan    the   evidence   shows    thep.   to 
have  been. 

Complaint   is  (cade   of   inatruc Lions   ^iven  and   refi^eed, 
but  we  are  of   the  opinion   th&t   the    trial   court   did  not   err   in 
this    regard.      The   instructions   complained   of   are   stock    instruc- 
tions which  have  been   repeatedly  approved. 

Under   the   evidence   the  jury   could  have  brought   in 
no   other  verdict,    nnd   the  judrmf-nl    entered   thereon   is  affirmed. 
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HARRY  KD^IK. 

plain  tiff  iiv'irror 
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"ERROR   TO  MUKICtPAJ.  COURT 
)  03?   Cl^ICAOO. 

iiy  irror.        )  ^  j 
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VR.    JUoTICK  Jio^WlKLY  DJiilVJilRED  THE  Ol-IIJION   0?  THE  COURT. 

i'laintiff   in   error,   hereinafter  oalXed  defendant, 
«»•  arrested  and   tried  upon   tJae  cliarge  of  being  a  vagrant,    in 
Tlolation  of   section  270,    chaptej?  38,   B,    6,   of   Illinois    (liurd'e). 
A  Jury  returned  a  verdict  finding  him  guilty,   and  he  iaris   sentenced 
for  one  year  in   the  House  of   correction   and  to  pfty  <",   fine  of  4^100, 
He  aake  that   the  judgment  be  reversed  upon   the  ground  that  he  wao 
arrested  without  a  warrant,      We   do  not   tnink   this  question    is  prop- 
erly before  us.     The  record  shows  that  an  information  was  duly 
filed  on  November  8,    1918,    and  a   capias  lasued  and   served;    tliat 
the   defendant  made  no   objection,    and  asked  for  a  continuance  to 
November  14th,   and  thereafter,  upon  his  further  motion,   the  case 
ima  continued  fro;n  that   date   to    December  3rd,      It  also  appears 
that  he  gave  bail   for  iiis  appearance  after  he   ^as  arrested  on  the 
capias,      we   think   that  by   thus   submitting  himself   to   the  juris- 
diction  of   the  court  he  waived  any  question   which  might  be  raised 
concerning  a  warrant. 

At   the   time  he  wms  taken   into   custody  defendant  was 
standing  on  a   street   corner  in    the  company  of  a  well   known  pick- 
pocket.    The  pair  were  obitrved  by  two  police  cfficers,   one  of 
whom  was  familiar  with   the   crijue   record  of   defendant,   and  questioned 
him.     From   the  testimony  of  this  officer   it  appears   that  with  ref- 
erence to  his   employment  defendant   stated  he  was  a   cigar  maker. 


at: 


aq 


TBihen  aaked  "where  at?"   he   said,    ••Ho,    I  am  not  a  cigar  maker,    I 
am  a   cigar   salesman,"      In   answer   to   further  inquiry  he  replied, 
"I  anj  not  working  at  all,"   and  to    the  inquiry  aa   to  wiiere  he 
had  last  worked,    replied   Tone   of  your  buginess,** 

Defendant,   as  was  his  privilege,    did  not   take  the 
stand  in  hie  own   defense.      In   his  hehalf   cn«  Rents,   who   stated 
he  was   in   the  fruit   commission  business,    testified  that   the  de- 
fendant was   in  his   employ  and  had  been  working  for  him  about 
four  zaOnths,    in   the  capacity  of  peddling  to  private  customers. 
The  witness   did  not  know  v^ere  defendant  lived,   and  was  not 
really   sure  of  his   name,   nor  could  he  producs  any  record  of 
the  alleged  employnjent   or   the  payment   of   wages   to   defendant. 
Opposed   to    this  testimony  was  tlriat  of   the  officer  above  quoted, 
and  others   v^hc,    of   their  own  knowledge,   were  familiar  with  de- 
fendant's reputation  and  past  performances.      There  was  no   error 
in  the  admission   of   this  latter  evidence,     people  v.    Fah^,   Tlo, 
24392,    opinion   filed  by  a  branch  of   this   court  > arch  18,    1919; 
reople  V.    Sniith,    'c.   24411,    this   court,    opiriion  filed  January 
27,    1919. 

Other  points  presented  are  \tithout  merit.  I'e  hold 
that  the  jury  fairly  determined  the  issues,  ?nd  the  judgment  is 
affirmed. 
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V7IL1IAJ/.   C.   BtoOP, 


Appellant, 


vs. 


\ 


ANTON   J.    ClRMAKi..   Bailiff   of 
Municipal   Court  \>f   Chicago,  Jnd 
NATHAN  dCH'^ARTZ,  V  ^inor,    W 
Harry  Levy,   his  Gil^ardian  a/^ l.iteia, 
^ppellf^s. 


All'EAL  J?KOM  JiUNICIJfAL   COURT 
OF  CHICAGO. 
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KR.    JUSTICE  MC3URELY   DKI  IV)?RKD  THS  OPINION   OP  THE  COURT. 


I'laintiff  herein,    trading  under  the  nome  and  style 
of   "Bonner   Box  Coiapany,"    brought   this   su^t.  against   the  ijailiff 
of  the  )  unicipal  Court  and  >-atiian  ach./artz,   a  mirjor,    to  determin* 
the   right   to  property  levied  upon  under  an   execution  issued  against 
the   defendant   in   the   suit   of   achwartz  vs.   Banner  .Box  Coffljganr^,   a 
corporation,   for   the   recovery  of   damages  for  personal   injuries, 
wherein  judfvW^nt  by  default  was   taken  against   the   defendant   in   that 
case. 

I'laintiff   contended  in    the   trial   court  and  insisti 
here   that  he  was   the   sole  owner  of   the  Banner  Box  Company,    that   it 
was  not  a   corporation,   and  that   the  personal  propf^rty  of  an  indi- 
vidual   cannot   be   taken  under  a  levy  to   satisfy  a  judgment     obtained 
in  a   suit  againyt  a  corporation.      The  defendants   do   not  appear   in 
this  court. 

The   eviisence  wa.s   ccnflictinR  as   to    the  use   by  plain- 
tiff  in   connection   with  the   compnny  nsiae  on  his   building  and  trucks, 
of   the  words   "Not   Inc.,"    but   the   record  siiO^rs   that   such  words   were 
not  associnted  with   the  name   "Banner  Box  Company"    in   either  the 
Chicago  City  Director     or   the  Chicago  Telephone  Directory,   nor  did 
they  appear   on  one  of   the   dray   tickets  which  was   introduced  in   evi- 
dence.     If,   as  admitted  by  plaintiff,    the   company  name  was  adopted 
in  lieu  of  liis  own  name  as  a  matter  of   convenience  and  because  the 


latter  was  bard  to  retnember,   we  fail   to  see  wherein  he  has  been 
harmed  through  being   aued   in   tlie  name  which   in   businees  he  pre- 
ferred to    be   called   prid  known  by,      For  anyone   to  have  assumed 
that   the   "company*   was   p   corporation  was,   we  think,   justified  in 
the   circTimstancea,    in    that   the  nfirae   imported  a  corporation.      In 
Un  i  t  e  _d  a  t  a  t  o  s  >■  xp  r  p  as   C  c  .    v.   :  edbury,    34    111.   459,    the  court's 
language   is:      "It   Beems   tc   coinport   with  reason  that  when  an  as- 
sociation of  persons  aesume  a  naae,   which  implieis  a  corporate 
body,   «   »   they    should  not  be  heard  to   deny  that   they  are  a 
corporation*;    and  this   in  our   opinion  is  applicable   to   the  facts 
before  us. 

On  tiix-i  theory,  then,  the  return  complain i;d  of, 
showing  service  on  "John  Doe,  its  agent,  who  refused  to  give 
his  right  nejae,"    should   suffice,    and  we   so   held. 

An   examination  of   the   eTridcnce  nnd   the  rulings  of 
the  court   reveals  no    error  of   sufficient   importance   to   warrant 
«   reversal,    and  for  the   reasons   indicated  the  judjciaent   is 
affirmed. 
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THE  t8(  ILK  OP  TKK   kiTATfc  05' 
ILLINOIS,  \ 

Befondan'l   in  ]Srror, 


Ta, 


\ 


ERA  BGHD,    iiiipleoded,  ^etc,, 

Plaintiff  |in   tarrcr. 


iSRROR  TO  CRI14IHAL   COURT   OP 
COCK   COUNTY. 

214  I.A.  6  68-^ 


MR.   JUSTICE  HOLDOK  IJELIVIREU  THK  OI'IUION  OF  THIJ  COURT. 


The  indictment   charges  that   the   defendant   and  one 
William  Kavcncaaip,   on  November  I',   1915,    in  Cook  County,   did  un- 
lawfully,   etc,,    conspire  and  af!:ree,    etc.,    together  with  one  Lemuel 
Nutter,    since  deceased,    to   steal   and  carry  away  divers  automobiles 
of   the  value  of   divers   large  sums   of  money,   a  further  description 
of  which  wfis   to    the  prand  jurors  unknown,    the  property  of   divers 
persons,    likewise  to   said  jurors  unknown,    with  the  usual   conclu- 
sion as  being  against   the  peace,    etc.,    of    the  people.      To   this   in- 
dictment  defendant  pleaded  not  guilty,    and  being  put  upon  his   trial 
was  found  guilty  by  the  jury  and  his  punisiunent  fixed  by  it  at   im- 
prlsonment   in   the  penitentiary  for  the  term  of  two  years  and  a  fine 
of  one  thousand  dollars.     The  court,   after  overruling  defendant's 
motion   for  a  new  trial,    entered  judgment  upon  the  verdict   that   de- 
fendant be  confined  in   the  penitentiary  at  hard  labor  for   the  term 
of  two   years  and  that  he  pay  a  fine  of  #1,000,   and  if   the  fine  be 
not  paid  that   defendant  work   it   out   in   the  penitentiary  pt   the  rate 
of  $1,50  a  day. 

Defendant  arpiues  for    reversal    errcnerus   rulings  of   the 
trial   Judge  in   the  admission  snd  excl    sion  of   evidence,    rulings 
upon   inatructions,  misconduct  of    t.he  prosecuting  attorney,    denial 
of   defendant's  motion  for  a  new  trial,    and   in   sentencing  defendant 
to  be   imprisoned  two  years   in   the  penitentiary  and   requiring  hl« 


In   th«  9f9nt  h.0  did  not  pay  the  fine  of  |l,oon   tc  v/ork   it  out  in 
the  penitentiary  at  the  nite  of    -l.SC  a  day. 

The  formation  of    th'    eonspUraoy  and   the  jpuilt  of 
defendant  ere  sueteined  by  n  great  prejonderance  of  all   the  legiti- 
mate eridence  fcund  in   the  record,    so   that  even  were  we   to  hold  tha' 
■ueh  of  the  evidenoe  objected  to  by  defendant  was  ercugly  admitted, 
still*  had  auoh  evidence  been   excluded  the  verdict  could  not  heve 
been  different.     Thie  ie  not  a  cloee  eate  on   the  facte;    therefore, 
unlesa  we  can   aay,    with  l^ii*  condition  in  mind,    that  the  evidence 
admitted  over  the  objections  of  defc^ndant  was  of  such  a  hurtful 
character  as    to    seriously  affect   th&  legirjil.    rights   of   defendant,   no 
reaeon   exists  for  sending  defendant  again  before  a  Jury  wnere   the 
result  could  not  be  changed  if  th«  cause  wee   tried  ^Ith  the  elimi* 
nation   of   the   evidence  objected   to,      i  ep|>l  g  v,    neffiinBon,    25(    111. 
135;   yeople  v.  o*Brieyi.   277  ibid  3r5;   j-eople  v.  Halpio.   276  ibid  36: 

The  prcjcfa   demonstrate  that  the  ocn»piracy  fonaed  for 
stealing  autcicobiles  in  Chicago  and  sending  them  to   defendant  at   th 
city  of  Xiia  residence,   klnneaiolie,   ^^as  far  reaching.     Hans  were 
laid  witli  much  artfulness  to   eliminate^  tn«  license  nwubers  from  the 
•toleo  cars  and  also  to   ret&ove  identification  marks  upon  other  part 
of  Buoh  cars*     The  uanner   in  ^i^iiioh  the  oara  should  be  forwarded  to 
defendant  at  ^Minneapolis  was  also  agref?d  upon.      In  pursuance  of   thi 
conspiracy  it  was  proven   beyond  the  peradventure  cf  »   dcubt  tiiat 
aumy  care  were  stolen  and  «?ere   sent   to  and  received  by  defendant 
and  by  him  acid  to  innocent   third  portles,   ana  that  much  money  was 
realised  froro  such  sales,  by  which  &11   the  conspirators  profited, 
Vhen  the  conspiracy  was  forroed  defendant  was  seeamingly  so  impreaaed 
with  the  ultimate  success  of   it  as  a  money  jaaking  prepoaition   that 
he  voluntsrily  paid  #5CC   for  the  first   car,   not   in   hand,   but  to  be 
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stolen  and  d«liv«r«d  under  the  eojfipnot.     One  c«r   -n  b<;ln^:   drXyea 

to  Ijinneapolitt  wets   etnlled  in   the  enow  at  Ohulltbujrg,    rvieconain, 

•ad  defendant  ««a  requested  by  tc^legmyli  to   send  |51)  with  which  to 

pay  expenses  of   ahiprlng  the  car  by  railr.;«d,      fhis  defendant   did 

by  a  poatoffioe  money  order  to  butter,    the  deceased  conspirator. 

Defendant  expressed  hLiiself  to  his  co-conspirators  as 

partlculnrly  desirous  of  procuring  Buiok  and  Hudson  cars,   v^hieh 

he  said  he  cruld  handle  by  the  carlocid;    that  if  he  ^;ot   Uieci  he 

would  send  them   to  !?erth  Dakota*   'on tana.   South   »akota  and  other 
««stem  states.     This  was   saic;  t©  mtter,   who   rej.l  .ed  that  he 

could  get  all    the  cars  needed;    that  he  could   titeal  all   the  oars 

he  wanted;    that   it    was   such  an   eeay    thing   te   do    thnt    they  could 

vallc  out   in   the   street  at  any   tijse  and  steal  ti  car  -all    they 

needed  was   somti^one  to   receive   thsm. 

Defendant  was  convicted  largely  upon  the  testl^iony  of 
two  accomplices  -  liarris  and  J-hrenheia.     At   the  instance  of  the 
State  l))irenheiA  testified  that  he  had  never  done  a  dishonest  act 
until   he  met   defenlant,    that  he  vms  never   indicted,    charged  with 
larceny  or  any  other  offense. 

'^11  e  this  ti^atimony  might  just  as  well  have  been 
©altted,    in   the  condition  of   the  other   evid«ice  it  worked  no  hans 
to   defendant.     ',^ile   the  prosecutini;;  attorney  in  his   closing  argu- 
«ent  to   the  jury  might  have  omitted  with  propriety  his  attack  upon 
defendant  as  a  lusn  of  wealth,   accuoing  him  of  hiding  behind  a  post 
when  he  was   sitting  in  a   seat  provided  for  nU,  in    the  courtroom, 
assuring   the  jury  that  the   t/itness   ::arri8  would  be  prosecuted  and 
sent  to   the  penitentiary,   and  that  while  the  dtate  could  not  put 
one  Lee  upon   the  witness   stand,    defendant   w  uld  have  no    trouble   in 
getting  him   if  ha  wished,    reference  tc    tue  number  of  counsel    appear- 
ing  for  defendant,    and  opining   that   the  yearly  salary   received  by 
the  prosecutor  was  probably  only  one»fiftieth  of  wiiat  defendant's 
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lawyers  would  receive   in   lue  caae,    «tlll»    in  tlie  light  of  ell 
Xh9  incrifiiinating  •vidence,    w«  oBTiKtit  say   that  thesv  impropMr 
r«tu»rk»  prejudicially  affected  defend»nt'a   ri^iitil,   cr   that   if 
they  h»d  wot  been  indulged  in  tixe  verdict  v»r<5uld  ii^ve  been  dif- 
ferent, 

the  indiotffltnt  was  returned  February  14 »   1917,   the 
eause  went  to   the  Jury  on,  -ay  19,   1918,   mnO  thmy  returned  a 
verdict  on  that  day.     It  ia  contended  tnat   Uie  vprdiot  of  the 
Jury  in  fixing;  defendant's  punisuai^nt  and  that  the  inctructione 
of  th^t  court  tc   th«»  Jury  ref^arding  the  forsis  cf  their  verdict 
were  ftrron«'oua.      in   entering    the  Judgment  upon   the  i?«rdict  the 
eourt  crdcred   tiiat  if  tiie  fine  of  |l,C'Ct)  wbb  not  paid  it  should 
bt  worked  out  in   the  penitentiary  at  the  rate  of    •■1.5v.  a  day, 
and  thiB  i'A  aJiivi   tc   b©  in  contravtentxon  of   .^eo.   2  of   the  /ict  of 
1917,    whioii  providea  that  "Ho  p«r»on   shall   oy  any  court  be  com- 
mitted to  the  penltftfitiary,   reforr&atory  or  ether   sjtnte  institu- 
tion for  the  recovery  of  8  fine  or  for  co3v.s.*     The  Judii»u?nt  is 
therefore  errcnecua, 

There  was  no   error   in  the  court's  refuHin;:  to  give 
Instructions  15  and  IS  reqxicated  hy  dcfendont,   aa   there  was  ne 
eviderjc©  tt    surrort   thea. 

The  record  being   sTithemt  revereibl  f>  error   to  the 
tixnc  of  the  rendition  ef  the  Judf-pient,   the  error  in  the  record 
reeting  in  the  Judftment  itaelf,    it   .vill   be  a  sufficient  correc- 
tive to  have  the  cris;.inal   court  enter  a  proper  Jud^gnent  upon 
the  rerdict  of  guilty  of  conapiraoy  charged  in  t'af  ,indict(T!»nt. 
lee;  1ft  V.  Boer.   Z64   ill,   Xb2;   xec^le  v.    ii''&rfield,   17^    111.    App.   1 

The  Jad^ent  of   the  criwinal  Gourt   i»  therefore 
revoraed  and  the  chusso  in  r^nancJed  tc  that  court  with  leftve  to 
the  :>tate»e  Attorney  cf  Cook  County  to  move  for,   and  with  di- 
rections  tc    the  Criiiilnnl   Court   to   ent*?r,    a   proper  Jud»»ient  upon 


ani."i9JU9 


Uie  verdict  fl«nt«Ti©i»i  d«r«a4(Wit  It*  »i»«4  to  two  y«»«y»  issf>rioi>n*«ait 

in  tJi«  p«nlt«Rtl«iry  »t  joll«t  and  to  f?«y  »  fi»*'  o*"  ««<^  tfifiuawsa 
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at«p)um  Gor«oki  nttgoiimttd  •  lonn  of  |6«0Ci0  mnAh, 
he  and  hi a  «if«  executed  «  trust  deed*   which  vae  «  eeoond     mort* 
gttce  upon  oertein  reel   eatate  in  chlcAfiOt   aecuring  certain  notes 
Ageregating  the  eaount  of  the  loan,     aoreoki  and  hie  wife  filed 
the  'bill    in  the  record  to   set  aside  the  notes  and  the  trust  deeds 
securing  the  sane  on   the  allegation  that  they  were  procured  )>j 
fraud  and  conspiracy  b«twceri   the  def endmit*  Hetherinirton,   nj&vr- 
MM,  Bomaah  and  Bacon.     The  affair  started  in  this  vise,     The 
Cereokia  had  a  daughter,  Hania«  who  answered  an  advertisement 
of  the  defendant  HeUierin«;tca  whioh  read:      *lftMMwi  -  A  bright 
VMMUi  can  nake  ^«000  per  year;   no  fake;      orin«;  films.     Ad* 
dress  D  136  Tribune, •  stephan  Corecki's  daughter  intrcduoed 

hi«  to  the  defendant  Jietherln^cton,   the  adrertiser,    v^o   rejre- 
sented  that  he  was  engaged  in   the  film  business,   and  it  was  a 
great  success;    that  he  needed  additional   cayital   and  that  |5,0G0 
would  enable  hiu  to  finish  certain  gr^t  films;    Uiat  he  needed 
the  money  for  only  three  months,   when  it  would  be  repaid,   and 
tliat  if  Goreeki  leaned  hia  the  isoney  he  would,   aft<«r  tlie  money 
was  paid,  reeeire  monthly  profits  of  4500.      iJhen  cqreeki  tcld 
Ketherington  tiiat  he  ixad  no  money,   that  all  he  h«id  was  real    es- 
tate ehieh  was  mortgaged,   Retherint-ton  replied  that  he  had  per- 
sonal  friends  who  would  adirnnoe  the  money  on  a  second  nortgage. 


Tl 


H^t^erlngton  thmt   Intrcduocd  Gor«ic)ci   to  the  dtfencUuit  ian«nuui, 
H«theringten  and  Bna»B«n  took  ooreolcl   to   tn«  offle*  of  th«  d«« 
foad»nt«  Bomeah  aod  BMson  in  Chioago.     Stoaafth  dealt  In  real    ^^u- 
t*t«  and  aartgakgea  and  Baoon  waa  hit  lawyer,     i^^toon  exari.loed  Uia 
abatracta   tv   the  mortgaged  property  and  drev  the  notea  and  truat 
4aed«   whioh  were  duly  executed  by  Goraaki  and  hla  wife,     j^lgbt 
thoueand  dollara,    the  aoouBt  of   the  notfsn,   waa  paid  in  a  |5,C00 
oheok  of  Bon^ah  to  aoreokl,   which  waa  endoraed  toy  CorecJtl  and  by 
Mjb  delivered  to  Hetherinftton.     Bomaah  with  |15D0  paid  off  a 
aeoond  mortgage  upon  one  of  tlte  propertied  oon/eyed  by  the  truat 
daed  aecurinR  the  |i8,0G0  loan,   the   remaining  noney  seesaing  to 
hare  been  paid  out  for  ootamiaaiona  and  other  chArgea   in   the 
tranoAotion.      At   the  time  the  |;5,0(  c  check  f^^aa  dellTered  by 
Garackl   to  K'^therinf'ton  they   entftreci  into  an  a^reomcaat   in  writinc 
under  *eal ,   which  recited  that  in  c on «i deration  of   ;5,CiG  paid 
by  Goreoki   to   hetherlngton*    the  letter  agreed  to  prepare,  nake 
or  Bftnufftcture  a  certain  f lla  or  filiaa   auitabl<^  for  uae  on  a 
■OTing  Picture  ;&»ohine;    tlu»t  Goreoki  was  to  be  the  exolusive 
owner  of  the  filoi  or  filaa  prepared  by  Heth^rington  until   aueh 
tine  aa  coreoki  waa  reisiburaed  by  way  of  rentals  or  otherwiae, 
fyoM  exhibitors  or  othera,   of  auoh  filma.    In   tht-;  ful7    sua.  of 
|S«OQO«     Thereafter  all  moneya  received  for  the  use  or  rental 
of   eaid  filroa   should  be  divided  between  (-orecki  and  Jietherington, 
Goreckl   to  reeeiva  Zb't  of  auch  laoneya  and  lietherinHton  the  re- 
aainlng  76,^  thereof,     Hetherington  further  agreed  to   employ 
Ooreeki*a  dauthter  lania  and  pay  her  a   eal^ry  of  $25  per  week. 

Keth(»rington  aada  aany  repreaentRtiona  regarding  the 
profitableneaa  of  the  film  bualneao,   whioh  atateasenta  were  of 
aueh  an  alluring  ehnracter  aa   tc    entioe  aorecki   to  go   into   the 
■•haaia,  sake   the  contract,   and  pay  Bethf<ringtoa  the  $6,000, 
Mother ington  aado  at  leaat  two  falae  re; reaentationa;   one,   that 
ho  waa  backed  by  the  keConnick   eatate  and  the  other  that  he  was 


th«  fathttr->ln*lBw  of  Ki«biill,   th«  plmm  mmi. 

The  d«f«ndftnt»  •n«ver«d  tk*  bill   d«B  lug  all  fraud 
6hBirfc«d»     The  dans*  was  referred  to  »  ameter*  nuhe  toeic   the  proofs 
and  reported  hit  conolueione  of  faet  and  low  to   the  court,     Aamitg 
the  »!9»ter*e  finding*  ware  the  following:     Th«»t  »  Xoen  of  lErt^OO 
ant  proeured  upon  Goreeki*e  property*  of  whioh  Banaoli  retained 
$1600  and  ueed  it   in  the  pa:^ent  of  a  teoand  atortgaga;    that  he 
rat«ln«kd  a  thousand  dollars  nora  for  1x1 «  share  of  the  eosi^slsBion 
•f  ^1500  for  MaJcing  the  loan,   paying  to  manMa  #900  at  his 
•bare  of  suoii  eoanieaicm}   that  the  rwuHnittg  #&,000  aat  raaeivad 
hj  Bttheringten  frtn  Geraolel;   that  Bostaah  neT«r  heard  of  Hether* 
in£toa  or  the  ooreekia  until   the  time  he  was  told  by  i^iserman 
that  he  viriied  a  loan  on  the  Qoraeki  property;    that  l^onaah  hesi* 
tat  ad  about  nnJcing  the  loan  and  did  not  make  it  for  the  Msaitnt 
of  eoBBsission  first  offered  by  laeman  and  <mly  eea»«ated  to 
nake  the  loan  by  «itliholding  #1500  to  pay  a   ueooad  sMrtgage  and 
a  ooamission  to  himself  of  ^^1,0:0;    that  neither  Boaaah  nor  Baaoa 
aav  the  Cioreekis  or  Heth<t>ringtoa  until   the  day  the  money  eaa  paid 
out  on  the  loan;    that  Bottai^  and  Baoon  had  no  knewledga  of  the 
fllM  or  moTing  picture  bu8in«>ss;    that  the  only  matter  for  whleh 
Banesh  sight  ba  eanaured  in  ooaneetian  with  the  transaction  «•• 
ike  taking*   in  conjunotion  with  saieittaa*  of  the  unooaadionable 
•annissien  of  j^lbco  out  of  the  loan;    that  li^taon  had  no   int«}rest 
in  the  matter  «diateoeTar  beyond  hit  duty  as  attorney  t^r  fsoaash; 
that  aa  representatiena  knaein^ly  false  m^f  «*da  by  either 
aenaah  or  fiaoon  i*ith  ref  orenee  to  hetheringtMl  upim  lAiioh  uoreoki 

relied  or  had  th<>  ri^ht  to   rely;   that  #T«uCO  of  Boa>aah*s  »oney 
went  into  the  loan;    that  in  otf^king  the  loan  to  Oereaki  ^l&oc  «aa 

dedaeted  by  Bo»aah»   tainting  the  traneaetion  with  usury.     After 

stating  tb«  aeeouat   the  »4»eter  reoowaended  that  upon  the  pm:m«n% 

bj  ooraakl  to  Itooiaah  of  ^?S1.50  the  reiDalning  notes  should  be 


e«ne«ll«d  and  surrcndttrcdi  »nd  the  trust  d««d  eftno*ll«d  and  r«lf»as»d 
•f  record,    etc, 

Th«  na0t«r  furtuwr  found  timi;  n«;itupr  i^omaBn  n9V  BMien 
•vi^r  »M<^  or  kn«v  «ltber  of  the  tlir«4i  oorvoltlt  «y  K«th«rlngt«B  )»«- 
for«  the  •xeoution  bjr  Cor««kl   »Bd  ills  wif«  of   th«  not«»,   trust 
dsed*    etc.,    in   diaputs,   ttnA  that  th^rsfor*^  they  could  not*   a>nd  did 
not,  m&k%  mBy  false  or  fraudulent  repressntstions  to  then  or  etthsr 
of  then  In  sny  liiu»n«r  vhstsoerer  in  r«f«reno««  thf^reto;    neither 
did  }j«mttsh  sr  Baeoa  esnbins  or  ocnfederats  in  »ny  my  with  any 
sf  the  persons  mentioned  to  wrong  e>.nd  injure  tho  cosipiainants  or 
either  of   then;    that  the  eYidenoe  fail 8   to  establish  the  eonspi- 
raoy  eharged  against  the  defendants.     The  findings  of   the  Blaster 
are  abundantly  supported  by  the  proofs, 

Qbjeotions  filed   to   the  master's  report   kieijn^.  ov^^^r* 
ruled  were  re*filed  as  exeeptlons  before  the  olinncellor  and  Sf^ain 
overruled,    «*nd  a  desree  In  aeoord  with  the  master's   report  wss 
watersd.     This  decree  finds  that  thore  is  du«  ttim  ths  Goreokis 
ts  Bomaah  the  sxas  sf  14926.6'    on  the  #d»OCC  notes  erigiaally 
given;    that  thers  «as  due  from  tietuerlngton   to  coAplainaat  utspiiaa 
0ere«Aci  #8734.46,   sad  deoret>B  that  if  complainants  pay  to  Bomaali 
vithin  ten  days  the  said  ^4928 ««o,   the  unpaid  notes  al^iould  be  sur- 
rendered and  thf^  trust  deed,    ftc,t   released  of  record,   f^nd  if 
said  sun  is  nst  paid  within  said  ten  days,   then  the  bill  ef  eo»* 
plaint   shall  be  dinaissed  as  to   the  defendants  Homash  and  baeon 
for  want  ef  equity.     And  it  was  further  decreed  that  latasrlnt^ton 
pay  5vtephaB  oereski  said  $37d4.4#  and  that  execution  issue  there- 
for, with  certain  oUier  provisions  regarding  the  payment  of 
oosts,    etc, 

that  Hetixerlngton  was  guilty  of  frauda^snt   rerresen- 
tntians  regarding  the  film  business   in   '«uich  he    '-as  enK«»iC^  ftnd 
•f  his  own  standing,    the  proofs  fully  deeioastrats,   also    that 


Oorvekl  vas  dtt««lTtd  by  Uicae  r«pr«sent«ti.0R*  and  in  faith  of 
thair  Ttriiy  tnterad  into   tixe.  oontraet  vitb  i:«therini^ton  and  »nrt* 
ga4|ad  ni»  proj^vrtjr  to   raisa  ii&.GOG  tdUkOli  h«  paid  to  iisthorlngton, 
Xowaver,   we  agiraa  with  the  minster  smd  the  oliano«}lor  that  tba  ari- 
danea  utterly  faila  to  anow  any  con«];?lr«6y  b«t«7a«ii  j<«tlberiniSton  and 
ih«  o'whex  defendants. 

the  proofs  oonclusiTaly  damonstratit  that  th«  dafond- 
•nta  Baaiaflii  and  :^aoen  ar*  antiraly  innooant  of  any  aot  vuloh  can  %• 
iat«rpratad  as  in  any  iiay  oonncoting  tkaa  as  partios  to  th«  ais- 
rapraaantatiens  made  by  Katherington  to  Oorseki.       iiille   it   iv  trua 
tjuit  in  a  eaaual   way  th«  eontraet  was  scpkan  of   in   the  presenoa  o( 
BMsash  and  i^aeon,   yet   th«>r«  Is  nothing   in   the  reoord  justifying  a 
aonelusioa  that  aitfear  of  th««  was  aware  of  its  axact  contents, 
WurthermoTtt,   th*  crontraet  it@alf  teaars  no   integral   <»vi  ;©nce  of 
fraud.     th«ra  is  not  on«  scintilla  of  avidanaa  aonnaotias  either 
Haausish  or  ijnoon  with  th«  fiXa  anterprises  of  ccraoki  with 
Batirivrington.      ilis  Goraekis  v^re  oaught  by   th«  adT«rtis«tt«nt  of 
Mati->«rin^ton.     Thay  want   into   the  traai!»action  wituout  any  adviea 
fresi  aithar  Bostttsi-i  or  imoon,      ^iXe  iionai^  rstainod  an  oneonsoioa- 
abXfi  coau»l»sion,   this  is  »11   th«  reflection   vnich  tUa  reocrd  oasts 
upon  hi«.     This  wroni^  has  bean  rigntod  in  th«>  acecu  itinc  and  Goraakl 
MMida  whela  in  r«l^tion  therato.     »aaoB  ««s  tha  attorney  in  th«  trans- 
action*  r«pr«s»nting  Bonsash.     ha  had  no  connection   *ftat«Tar  with 
h«thrinjf;ton  or     jtcrsaan  and  his  relation   in   the  transaction  was  ccn- 
finad  to  UASt  of  »ttom«y  in   tha  isaatter  ra,  rosantiim  Boaash,   and 
WYarythlait  ha  appears   to  harfl  dene  was,   so  far  as  the  reeord  disolosai, 

athioal.     Ke  had  no  relationship  with  ftithar  Retherln^ten  or     metwan, 
and  ^taphaa  Ceraakl  afterwards  showed  his  confidence   in     aeon's  in- 

iagrity  by  availing  of  his   sarTica  in  »n  endeavor  to  help  tiim  gat 

baak  soffl«  or  the  ^aaey  whlah  liatheriogten  had  f  11  chad  fro*  hijs  bjr 

false  representations. 


nit  %mci$uitM"  -'!•••* 


CtfTA 


.iiT"?  'yiJf^    -.-V 


?h«  fr&ud«  of  htt^ierinpton*  hoitrrvr  elAJriaiii  thejr 

mmy  ,!>•»   in  no   v«».y   isipBir  tii«  rigi.te  ©f  i}«maali  ©r  rofleet  upon 

th«  InWgriiy  of    ,«can  or   ev«in  of  Ba«rm(Mi,   for  tb*  reason  tbat 

ther«  A«  no  proof  of  uny  of   Ui«n  teeing  |.i»xtie»   to  Ijetherington't 

fy«ad».      in  l^mitma  v,  fcicjcclbftrry,   ^2  il  l ,    :  .  "  .  .,urt   anid: 

*It  hi»e  X>9im  jrwpeit'ltdly  laid  dowu  ^^'    v,  .  ■-•t  .er 

ecurte  that  fraud  will  not  b«  pr(!8ur;)ed,   but  i^vuat.  .a4, 

lijk«   tmy  other  f«s.ct,    by  clear  and  oonvineine   evileuce,      (Lfion 
Mat,   zjffnk  V,    .itytt   ;  at«   ^^errk*   16fc    111,    256,    and   autuorltiftg 

•  all  «»»^ati  oils*  of  fraud.      Tiie   eYidencf*  rouflt   be  clear   wnd 
t:    ,  fcnt   »nA  wttot   Iftavfi    tfte  :*and    «»0ll    uetiafieif    timl   tii<^  allv.ga.- 
ii'  na  ,'»re  tru«,      ( .Uuinifi  v.  .dtiiliii*   ©l    "^11.  *''?.;      if  th«  r&otxTta 
r         '      '     t  of  the"  parti  en  o  ??itiri  fraud  or  collusion  may 

'  ■■     an  honest  »r)(3   )•  te   douroe  equally  ea    to  a 

v-ni-,    th«  fftrfi.«r   exy)  ■'.-•.    i-iun   ouglit   to  b»   preferred, 
! JJl^  T,  JilCQX,    I    ...cafli,    344,)* 

Ooaqplalnant**   proof*  in   thin  r«»ecru  standing  aleae 
vovAtf  n«t  Juetify  a  deerea  h'^lding  Bomaeh  and  i  r^oon  or  cither  of 
%h«a  guilty  of  eonepirinft  >?ith  Hatherlntrton  in  deceiving  coreaki 
va^rdiim  the  filA  eentraot,   a«  chained  in  the  bill,   because  coa- 

plalBar.ts*    evidenoe  falltt  to   ahow     ny  act   dene  or  word  apoken  by 

eitHer  of   the  aefeiitiante  ]iottaa>i  er  1/aeen  in  oonjunotion  with 

Hatherin^toa  regardiatf  aajr  of   tb*  frauds  or  false  atate^enia  ami* 

naiing  froa  hia,     tht  sioet   that  oen  be  a«iid  in  connection  ^^ith  tlui 

vtiole  jaatter  1«  tiiat  Bo«aah  and  ifMOoa  were  pr«a«tt  at  ih«  time 

Uevherin^ton  and   itej^luiiB  Corceki  exeeute«i  the  film  ooatraot  end 

iho  %h,QQO,   the  reeited  oonoideration  for  its  makini^,   was  paid  by 

eoroaki  to  ii ether int: ton  fr  :t&  a  jart  of   the  proeeeda  cf   the  money 

adwaneed  on   the  notes  for  ^a,GOO  and  the   trust  deed  seouring  tlsten. 

In   these  eirouiBWtaneaa  the  frauds  of  Hatherlnfrtoa  are  in  no  way 

iaq^table  to  th*  other  defendants. 

The  dooree  of   the  alreuit  court  docs  Ju»tico  between  tho 

peirties.and  there  basing  no   error   «lther  of  1«w  or  prcoeduro  .1u«tifylni 
olttier  its  reversal   or  trarylng,   it  is   therefore  affirmed. 
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•f  the   court. 

Itfttbifts  Kail  WiX3iia»  Buehrln  iy««r«»  brothers  «n^tfag«Ki 
%m  tlwi  wiiM>le»a3.<'  liquor  buf(iA««s»  «.«!  «K|.uitX  |tartn«r«.     c-n 
HMTiSh  XS,  IVC'ft   th«i;f-  ftnifrro/i  into  w>*^t  %H<«y  call®a  «n  **.gr««<» 
iwrnt*  ^M«h,  aft«r  r««itlng  tlasiit  tJlu^y  w«r«  «»qvmi1  |^artn«r» 
in  i,hf^  whol«»ftijJi.»  liquor  b:jt©la««!5  T«.f»rrt4  tci  «tn<l  %.imti  "tlMi 
'bu«ia«0iii  la  vftijl.^  Vm;/  vr^r^  ttngAitvd;  was  of  »  pr^KMurious 
natur*  and  o»»  whlab«  upon  iltft  d«ftth  «f  »liher  jimrtgr  vould 
b«  atttsrlally  Injured  unci  wMoh  if  nftttlffd  oould  not  h«  «#ttl-> 
•4  to   the  ndvaatucre  of   th^^  wldovt  or  th<f  «ntAt.«  of  the  do<tMUi«d{* 
tmA  furtbor  thAt,   "it  1»  dei9ir&bl«  that  in  mudh  ttv«»t  tlio  «ur>» 
TiTor  tthould  b<?   «ii«1»Xo4  to   oonduot  Uur  biuilt2««»   In  rJ.o  oirn 
ri«lit{*  i9ro«««d«<i  «s  follows t 


"Sow,  Thef<*fo;e,   ti»i»   Indffnturo  titn^suoth. 
tlmt   th*?  o&id  partlci»  hcr«^to  hav^  tsi^ken  out  «  joint 
flft««ii»yo«ir  ftndowsutnt  poiioy*   la  tlw  ouit  of  fivo 
UMMMHld  (If^OOC.Co)   doll&ro.   fron  tl)«   Illinois  Life 
In0ur»Kio«   .^toastajfiy,   oonditloitso,  for  t>%e  payment  of 
fiv©  thoiit'-mnd  (^SC(C.C'O)   ItolljunB  wj>©b  tbft  <i«Ath  of 
•ith«r  one  of   th«>  inffvir@d   to   th«^  widow  of  sudu  d«w 
oonaod  p«r«onj 

Xttw«  fhd^vforo,   the  und«roi^»d  oovom^nt  and 
4it4Er««  oitif  with  th'-  Qth^r  that  Ofioh  dur;Liig  th«  Joint 
iiT#B  of  »Aid  j»«rti»*«  will  p«y  o?^«-)wiif  of   th«  /eiurly 
9r«aiim  of   tltrffo  taundr«d  «»<l  s«rv«iity«>fiT«  (|3?9»CC) 
dollnrs  upon  snia  iniciurnno*  i^oliogr*   end  ^lll   k««ii 
»«iiU  initur«in(3e  polioy  in  full   foroo* 


And  •aeh  of  iaid  p&rties,   in  confildc?rati0n 
•f  th«  prmii9«9  and  Ihm  mutiud   covenants  hctrela 
vontaiaedt   further  (HtTcnmnts  and  stgre^*   timX  h» 
will   ijnm«diiai«Iy  malcft  tmd  «x««ut«  his  Jiaat  till 
and  T«»taai«nt«   In  aad  by  nhioh  said  Inttt  will 
find  temtaM«fn%  h«  will   »xpr«Bely  giv«  f«til  l>«Quttath 
unto   tto«  oth«r  of   «aid  parti<«?«   her* to   hie   entiro 
Interfttt  in  tSm  whol«Bal«  liquor  buoinoat;  of   the 
partios  hereto,    oonducted  ao  aforeaaid,  and   that 
h«  will  not  r«Tok«   the   »am<»  during  the  lifotiao 
of  the  othor  of  said  partiea,   and  t>utt  he  will 
not  at  an;^  timo  h*»r«?toforo  vmkt  and  oxecute  any 
othor  or  additional   Ifiat  will   and   toataaent  unloaa 
auo}i  other  will   &nd  toatawent  ahall    oontain  a  valid 
boquoBt  to   the  oth«r  of  tho  partiea  h«r«to  of  th9 
ontir«  interoat  of   th<»  testator  in  aaid  bueint^aa  of 
the  partiea  hereto.      And   th«/  do    hereby,    in  oonaidor* 
ation  of   th«  promiaoa,   oovenaat  and  a^roo   that   tha 
int^roat  of  either  of  aaid  ]^rti«B  in  th«?  aaid  flna 
of  i.^ath.  BuahrXa  la  and  ahall  be  that  upon  the  death 
of  one  of  enid  parties  the  <»ntirffi  bualnese  shall  Ic^Iong 
to   the   BurriTor  of  said  parties,  provided  said  Inour* 
anoe  policy  above  mentioned  is    kept  in  full   foroe  and 
valid  and  payable  to   the  widow  of  nuoh  dAoeaaed  party." 

Tteio  oontraot  was  <Kxecuted  in   the  pr eaenoe  of 
two   aubaoribini^  witn^oi^es.      Under  the  sa»e  date  and  pT«<m 
•uaably  follnwin^  the  exficution  of  the  foregoing  <K>ntraet, 
•adh  of  tha  brothers  executed  hie  will,  pursuant   to   the 
oontraot.     In  and  by  his  will,  Mathiaa  Buehrle  appointed 
hl^   .<;ife,  JLaura,  the  exeoutrix  of  his  eatata*     ly  the 
aeaond  ulkuee  of  hia  will  he  gave,  betueatlnad  and  devised 
unto  his  brother  urilll«»,  aU  ills  interest  In  th«  «iiole- 
aale  liquor  buein«0s  in  queetion  and  }sy  the  third  alauaa 
•f  Hia  will  he  gave,  bequeathed  and  deviaad  all  the  ra* 
aalBder  of  hie  eatAte  to  hia  wife  Laura.     Followii^  theao 
olauses,  liis  will  preoeeded  as  fellows ; 

"The  abov«  baqueat  to  William  J.  f.  Buehrle  ic 
eonditioned  upon  th^re  being   in  full  foroe  and  effect 
at  the  tiae  of  my  death  a  life   insuranoe  poliqy  upon 
the  Joint  lives  of  agraelf  and  «illia«i  J.  F.  Buehrla. 
Fajmbie  la  the  evrnt  of  «y  death,  in  the  sua  of  five 
tliousand  (ISOOO.CC)   dollars,  to  ny  wife,  Laura  Buehrla; 
and  in  case  of  the  death  of  lifiiuaa  J.F.  Buehrlt,  yay* 
able  to  his  wife,   Skillle  Buelirle;   and  if  said  insuranoe 
pelioy  Ahouad  not   then  be  in  foroe,   then  the  a>>ova  be- 
quest to  William  J.  ?,  Buehrle  of  aaid  wholaaale  liquor 
bueinese  shall  be  void." 
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«3* 

to  show  %!»%  ih«  {iartil«rii*    Oi»|itittal  «t«Qoyait«  ttttttXeci  a^ut 
#G8*CC>0  in  X91X  &ad  nVout  $07,C€C  in  19X«»     HftthiAH  Bm«J^1* 

ant  In  tititt  Oft0»«  •lArvivJLng  Mj».     At  th^-r  iimii  of  iiA»  <i««i%li» 
ilMi  j^oliia^  pro-ri<i«>4  for  in  th«!  mut.rm^t  »xmmit94  %  %b«» 

qiM>t«4  tkhtffe,  •«««  tB  full  f©y©«  «wa4.  «sff««t  a?i4  tHfl"  W33»ji'»lj!itiMMat 
r«Q«$.r«A  %h«^  flYtt  tliom««nd  dalL^Lrs  ]?£t'>ri6.^4  fer  in  siiid 

•f  ter  ln9MhmM4*»  VBtnta  »fi«}  #eX:i  «><3t«tS  on«  t^tM»«Ea4  ctollar* 

hid  et»tnt«» 

SIm)  u»«4  a  portion  of  tkt  pro«:«i<?4is  of  %h«  tVrm 
th&xmHoA  dolimr  in»u3tvm99  ]|»«li«Qr  %»  |»«gr  off  a  mart^m*  oa 
ooKO  preywarty  vhiol)  nh*>'  m&^  h^r  husMnd  hold  Jiolzitl/,  is^ml  »u'l>» 
iMiqaomUy  mhv  •Ottgb'l  to  ronouaoo  «u<sth  rights  «u»  oho  'hotd  vrni^r 
hor  hu«1»»nd*»  wUX  s^  «leot  to  tMk9  ouolA  »hAr«>  of  t:h«  ofttat* 
so  tjio  Xaw  gairo  hor.     Th«^  eui>on«  olio  fidutrgod  h«ir««lf «  «• 
oxocutrix,  wit^i  tj!i«  fivo  ti^uoasd  ^iioro  ooll«eto4  uacior  Ot* 
joint  In^uroiioo  j^ollsgr,  ^diii  sow  hol4«  tuah  portion  of  tho 
9roo*o4o  of  the  i»oIieqr  wm  «li«  Into  not  uood,  i&waitin«  tho  <!•*» 
torminoilon  of   liio  eourt  »o   to  w^«tJ*OT  tho  |^r«o«o4«  of   VaXtt 
polity  propf^rXjr  oonotituto  »  port  of  hor  ^m»^um/&*»  o«t«ito« 
th»  oarviTlne  lirothor  ¥illi«»,  tho  4«foad«Tti  in  thits  oaoo, 
ooavortod  tli«  on  tiro  portaorohtp  uoooto  to  liio  o-wa  uoo  toA 
rofuootf  to-  oottlo  tho  ^rtnorohip  or  amko  »»y-  ao-oounttni;  to 
llio  oesipioiiittiit,  AO  oxocutrlx  of  tho  tiooooood  imrtnor*     Tiui 
ootij^lalnont  fil<?4  this  bill  pra^ii^  for  tho  appoiotiaoet  of  m 
roooiYor  of  tho  portaorohip,  that  tho  jpartaorohip  E9l«;ht  bo 
oottlod  aii4  that  an  aooottatins  al«ht  bo  ha<l  b«tw«im  tho  s>arti*>o. 


■'^ 


Id 


X%  m^pmmrn  tli»t  Auriiifl:  %h*$  «o«itinu*si«s«  of  tJMt  paring imhij^^ 
tli«  <i4Vf«iid«jit  imd  drmm  out  0f  Ute  tftteln<?fe  f3.c71«22  nor* 
tbaa  hku  >m%h«y  ^thian*     7ia«  oott^Iainaitt  h»»  prt>t««ttt«d 

i%  Imm  •rA«r4MI  that  Ui«  oois^ljaiiiaBt  rttmrrmr  ^OSft.di  from  xh* 
tlttmmdmnt  on  on  aQoounfciiig  of  titet  aatooiit  tfrnwa  out  Isgr  kkla 

la  «i««oe  of  tho  ooaoaat  drmoi  out  Isgr  tli4!>  c«oo&««4  brother 
Iwftro  tiao  lcitt«r*o  dttaUku  und  irh«r*I.A  Mm  ahttxmtiXlow  4iN» 
•rood  UMt,  ^xoopt  in  the  mfttt«r  of  tho  Mkid  »ooountin«« 
tli«r«  VRO  no  o«)uil3r  In  %ik«  ^m»l$iin»MV»  "bill,  ^j^^oii  bill 
tnui  th#r«for«  diiMiosod  for  mm%  of  oniuiiy  in  ovox^r  yssriiouXar 
othor  t^MUft  oaid  aooountlng;. 

In  oujr  os^inioa  tho  righto  of  tlio  4of«naaat  in  titis 
oaoo  to  tho  inioroot  of  bio  d«e«'fii!i«<i  1»roth«r  in  \he  paxtii«r» 
ship  in  tittoetion,  !«;«  doriTod  ooioXjt,   tlufOtt£;h  hiu  l>roU^i«»r*e 
vill  imd  not  thJt»i^h  th**-  oontraoi  vhioh  iao  vaA  hi*  Ityothor 
ont«r«d  Into.     Tli«  loiiu«»«  in  tJtiiii  ono*  root  v^on  th«>  |irei»or 
oonsiruotion  of  tiuilMisiMmo  ftpp^ajring  in  th«   oontrnot  roferrod 
to.     By  tlM  tormo  of  tlmt  oontroot  %m  brotlM»ro  did  not 
oonvojr  an/  int^^rost  in  th»  partnership  to  onoh  oth^r  lattt* 
ftftor,  ia  offoQt.  rooitlao:  thctt  tho  w):»l«»al«  liquor  buB.noos 
In  whiah  tisk9jf  wnr9  MiB«iisod«  mm  mt&uH  partnoro,  vmm  ouoh  ao  •ort^uld 
h«  vatorlally  injurod  if  eithor  of  thon  w«sro  to  dio  intoatata, 
thoy  proeoodod   to  i^roo  that  oaoh  would  ianadiatoly  arnkm,  and 
ajKooat*  a  will  1^  vhioh  aaoh  would  bo^uoath  to  tho  othov  hit 
ontiro  iat«r«ot  in  th«  parVierohiii  buoini^oo,  and  further. 
thdy  iautaally  asre«d  that  thay  would  not  ravoko  auoh  wlllo  nor 
naka  any  additional  will  oaloao  it  oaatainod  a  valid  Wquoot* 
to  tha  othor  of  Xim  sMrtioo^  of  tho  ontiro  iat«r<Si(i  of  tho 
tootAtor  in  »«id  liquor  bufiineoo  «iid  thoy  further  nutually 


'i*;. 


fit 


iff  afji. 


%i**mm 


^Qm 


ttgr«fi(l  thrxt  dvuring  thuftr  Jolai  liT»«  th«^  vouia  ^lAlntain 
m  firm  ^iaousnuBA  4«l]Lftr  lif«  ifm\xr»a(Kt  po  i«gr«  ]Ma^«1»le  to  Um 
widow  of  th«  on*  vim  dl«4  flrat*  ajAd  that  aAflli  of  th«M  would 
yigr  OKOwlmlf  of  %|}«  jreorV  yNmiUtt  fff  »Mid  ]f»oli(v.     It  is 
«lM#  tl»t  tlMieo  9reviiiicia«  mUco  so  ooavo^ranoo  of  m«gr  i^rW 
aoroJilii  liitoroot  !^  oitlittr  of  thA  yurtnaro  to  th#  oth«r 
Irat  it  Itt  oontea4«<l  by  tho  4«f«adiiat  tiMt  %iim  ttmX  owatoaoo 
•f  thm  oeatmot  iiOn*  •odAMplitIt  ouoli  «  oQHV«9r«iio««  aador  wbi«li« 
tliit^ro  ii»»«<tiii^t«ly  voototi  im  liln«  a^n  mmenLtion  of  t2i«  oon* 
trmoi*  ®  oo&tlii(|«»t  Intftrwot  in  tfo«  wMXo  of  the  bu»ia<i«o$ 
M»  right  to  tito  i;K>@ftoci  lost  of  lh«  «ltol«  bttingt  poot£»oa«d 
tmtil  liiii  1i»rother*o  doath*     XM*  ooatofttioa  in  la«.s«4  on  tlio 
iM»rd  *iM*  u««d  to  «3q^r««o  iho  laterowt  df  oaoh  of  thw  partieo 
la  t^  ]iarta«riUai9  1»uola<?»B  ao  iaM;»ir«»»«d  b^  ta«  cteatraot* 
Xa  OYur  o£>laioa  t}««  laMst  ooatoaoo  df  ihd  »oatraat  «uBouats  to  a 
•tat«»oat  to  t]30  «ff#«$t  %fm%  bjf  tJsio  oontraet  %h»  j»{)>rtl«t»  oook 
to  aakd  their  r<ae|>octiY«  lateroota  tlneoo  of  o^tual  pMrta«!ra 
eciq^lod  with  thn  right  oaoli  will  liaTO  andor  tho  will  of 
tuo  other,  to  %«  dxooutod  j^urouaAt  to  tJ^tairvto  of  tl%«  oontraot 
oa  o^aditioa  tJAat  Une  inournaoo  yolicuf',  |iiroTid(r'4  for  by  tita 
coatraot*  1»«  koipt  in  fall  foroo  aad  of  fool*  for  Igr  th»t  omim 
toaod  tha^  oay  that  %n*i  iat'^reot  of  oaeh  of  th^za  **!»     #  »  * 
ttaat  u£>ea  taa  doath  of  oa«  of  «aid  pmrtlmn  tH4»  ^ntiro  buolaooo 
aDail  iroioag;  to  tim  ourwlTor  of  oald  partioo,  proTldod  oaid 
iaauriuied  pcMvsr  aboTo  jsmatioaod  i»  k^pt  in  full  foreo  «»»••• 
Bat  \i^  tiie  ooatract.  Itoeif «  ttm  partl«o  tli<S  not  ooaToy*  to 
oaoh  oth«r»  &say  iav«r«8t  in  the  pertn^rtihij^  buain«^»0.     That 
oaob  WHO  not  'Ui«lr  iatention  eo^^sta  9lt>ar  fx-on  tiatt  faoi,  tlukt 
art«»r  tlio  eaooutioa  oi   th<3  ocatraot  thftj^-  #xeoat«d  tkoir  rm» 
090  ot  ltd  wiilo  la  wMoh  th^^  utsnsiPslXy  bo^uoathod  t«  oaab 
•  Uior  thoir  iai>  r«ei  in  t<ts«»  ll<}uor  ''im«ltt««!»£  tmd  tmide  that  bd» 
<9aoot  to  d«p<»ad  uyoa  th«r«  ooiLz^  in  full  foroo  fmd  of  foot* 


flt««f«l4«a    :'iurf» 


m%  the  tiM*  «f  Ut«ir  id[>«th»  th«  insttr&no«  pclioar  proiriA«4 
for  \m4»v  th^it  9&n%r%9tt  •a^  9roirid«4  ttmf,  nutOi  lMi^««t 

«)M»ta<l  t»«  ntid  in  <Me«  %hm  yn^liqif  *i^^^  tm%  tiam  >•  la 
folio««     If  tii«  «xecutlc»n  ^f  tJac  oontraot  }ui«i  ImA  th*»  «ff«ot 

MMNmtiag  t^  ooniiK^oi,  ««>uX<Ei  tm^«f  Had  rtaftlnin£  »Ui«!i^  an 
InteriNit  in  tUnt  9Artn<^rahi]»  mm  hm  mttrnt^t*  to  Ais^oe*  of  }tjf  %im 
tonuB  of  tlaw  will, 

Ujron  lb4»  (iottth  of  ]^tJai«««  tixt  insiumaoo  pollqy 
provided  for  tti»i«r  tli«  «GatrAOt«  W9*  in  full  fora*  itiKi  effooi* 
Thio  fulfilXod  %h»  oonditioa  of  iho  lMK|uotit  of  ul»  int*^r9A% 
la  %ke  jMurtn«r«l^p  ^fiia«ft«i,  «ii4o  %  MsthlAO  In  Me  vrill  »3a4 
ih«k«foro  %)Bm.\  \)«qu«oi  it^ooMO  ofkorAilro  fuul  th«  lRter#ai  of 
MatMao  la  Utn  jtarin«riiM.|»  ^oood  ttO  William  m%  thnt  tiao 
tami  uR4«r  «a4  V  vlrtuo  of  %)m  t«yani  of  ihct  will  Mit  t>i«  1«» 
Cairo   %lm   finakpl&inanl,   %m  vi4ow  of  i^ijithiaa,  th«  j^rHrili^to  of 
voaotmoinn  hwr  ri&ht»  uaaer  tHo  ««ill  «iad  «:^riiic  i>!>  ^<^3r  imo* 
lHNEid*a  Oiitat«  i^o  th«&  »ttttat««  provldo  tmd  wt  fur«»  of  t^  opin» 
loa  that*  hor  l«sal  rl^g^nto  ia  t«il»  roe^arA  ««r«  in  no  -^aj'  offoofod 
Iqr  t^  ooaii,4^tto«  whioih  Tmr  h»»ymxtA  tmd  hiu  hretimw  bad  oatoroA 
xnto  oa  Uusi  atuitijoot  of  tlm  mouvaneo  |M»li^  nor  ir#ro  th«»y  affootod 
lispr  Her  ooll«atlon  of  tho  yrooooia  of  tHat  poliogr*     Wo  luro  fart)ior 
of  tho  opinion  Uutt  tho  mtmm^  oJM  imo  ro9«iv«4  un4<?r  tho  i»oli«Bf 
Itt  l»9'y  ia41iri.4ual  ^iroyorty  «tn<^  n«Tor  bol«»ng^o<  to  ihfi  ootato* 
odid  that  ti&o  iat«r««t  of  ^tnlao  la  tlw  afaolooalo  liquor  l9uol» 
aooo  le  t^  »riii?»9t^  or  tiie   (»»tat«  and  aJaould  li>«  t  oe^to^i  ao  outfi 
»ad  dlopoo  d  of  «ui  tho  otettttea  profidmt  in  cmuho  of  ronunolatloa 
l^r  t^  widow  aad  hor  olAotlen  to  taka  uii4er  tho  ln»« 

Vox  tiM  rftaaon*  otatod  Uao  dooroo  of  tlio  Cirm;klt  Court 

la  r«voro«4  a<«l  tho  «s»ua«  io  raaandod  la   that  ooart  with  direo* 
tione  to  ref«r  aald  oaueo  for  tho  taJciag  of  an  »o«>unting  aa 
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^ 


l^v  %htf  u»«  »f  a«erg«!  yi^*  %H>«V*  i«£«ilii»t  %a«  a^ftma^uti*,  j»«d^juig. 
W  v*>mf%»  o»  a  r«^X«vJ.n  b«ndl«     tHim  trial  oovtrt  fo>.uAa  tl»<t  lai»u«i 
agalast  th«  j^aiittlff  and  «ttt«ira4i  4tft4jp>«nt  in  fav«v  of  \3m  imm 
f9n<iAn%m  for  «»eata«  to  r^i^v^rao  »i)i<^  ^xaintif.r  liaa  »u#u  cut 
this  urit  af  (^rror* 

a«or£«  «.•  Sfwor  l«a««A  mtftaAm  yrMKlMts  «•  dlwi—t 
ami  Banteum  for  raaiaumat  ji>urp«»a«««     Tha  tanantft  w«x«  In  ariraaxe 
far  arant  aii«i  ^»i»aar  raaav^raa  a  ^vkA^gmtrnt  aipiiaai  tipt»i  is  tii»» 
trvae  px« avadiaga  wmanr  unioli  h«r  ta«k  paaaasiaioc  af  4j41  t)»air 
a<i!ttij^«nt  ivnct  pavaomu  p2t>p«rV  i<?twi«4  en  thi»  pT<oiui8«a«     Aftar 
fipaar  aiuurta^i  oIb  ^rac^rdiaf*  a^aimit  Ui«  tanaata  but  \i«fora 
km  raoavarad  Jtt<iCM*at  ia  ()»«(  diatraaa  pre«a«4iiii^»  tlut  (i«f«»*» 
aat  WurlitJ^ev  OMipiaaQr  rtt|>XaTla4  fyoai  hiiM  m  pLum  wiilesh  trJtegr 


'■.V 


ima  prmrioiAiiXy  wild  %^  et%A4  t«o«nts  •itwi  vMoh  apoor  had  ••i««a 
lMg«tii«T  vita  th«  ati^jt  »rosfr%,^  of  th«  t«»»nt«  ftii<l  in  ttmt 
««Wfi«aiion  tii«  t«o  «t«r«a4Uuit«  in  taiii)  &uit  iKx«9ui«<i  tl!i«9  r«» 
pX«Ti.ii  bon4  on  wtii<s3A  %ii«  present  tiortiofi  it:  i<«^iflh<.,  HMn  Umi 
r«{>X«Tla  ai.otli»n  «••  r«iQ)i«<t  f«r  trial  i»  ^u«  o>»u]rf;««  It  «»» 
dladttl»«««i  f«r  «M9ki«t  «f  pr»»<fautioii,  i«lM»r«iip9ii  tU9  jpr'.'timi  &-3t:Loa 
wMi  iii«titut«4  on  t^  le»o»4» 

Xt  furi^JBMKr  •i>^'««vjr»  from  t^«   eir;ia^'no«»   vimt  t^ft  fuv* 
llt&«r  ^HMONW^r  itttttltutod  tV«  T«^I«vla  pro«««iiia^ft  jr«f^^rr«d 
tv  ftttcii,  Upon  Kivins  their  bon4  witii  (I$f«n4«»t  !i»i t«Nii  it«t«« 
fidMlitjr  iinii  Gu<i.r««ntj^   J<(»%t»«iiar  a«  »ur«ty«  &  qom  <>^  «fM.i»h  b«nti 
WW  int««ittt9«U  ia  «Ti«l«a9«»  tJ»a  vrit  ms  X»»u»ci  ouk^  under  it   they 
««oiu-««l  ,-^«9a««»loi} -sf  tli«  piant>«  «ft«r  viUoh  the  r^^Xrvin  auxt 
tiftfi  UiAai»fli«Ni  fojc"  w«ni  t»t  pr«iittauti<»n  jsmia  a  writ  of  Tfftorpp 
hmh^n^  T9uit  ttmirdftd,  wMoh  writ  wiui  rotiumoa  ^  %^  htuiiSf 
•f  tA«  Autti^i^ml  <3a«rt,  «»<;■  i^xi  i»*tififl«!^,  ft^srt  it  furthsr 
apta«3%r»  tisiiit  t^t«  t^ltt^  6f  tM^«  iviam  wutt  #9C0«     Ti^e  tsiuic  out 
»  MlJSfi,  f^^M  •*•«*  ««^itiiti£  t*«©  jftjL&listir?.'  to  rtjoovor*  llolife^^ 

Ceurt,  I.tt  Dlntrlot  #18693.  cjiintfrji  ni#tA  Sia^-  2i»  XSU^ 

f)Bt«  doftod^oits  ril«4  an  affitlttvit  of  laerito  aooylttft 
oorUULn  «il«^«tl<»i&  ia  tJ^   st%t«>»«sv  af  dXti.Uk  vkimii  a^ik  isa^x^u 
filo4  Vy  tfc«  pi*4Btl-ff,«ll»Si'»sr  tfes*  iiwrnliiit/  «f  U^  4it* 
troos  i;^ro««e«ti«[r»  aasl  furtiaar  t4tti»^  ;«£>  *  eiiaitol  nert^iigfS 
QOTffriac  **»  yA*«io  its  {luocitiun  uinuMfs  aa4  ^y  -firiue  »i'  «iiioi»  it 
wi.^   :!lni.^«d  iliat  tU9  piano  mia  t^  pro^#rty  of  ti^o  aefatiaast 
Vurlitaor  Ooapaciy* 

Aftor  U»«  piiiintiff  imA  oulsBitiou  lAUrfioicnt  prcof 
to  aako  oat  bi«  pylta^  fHei»  oaoo.  ««  abovo  oot  forth,  iu> 


-«tl** 


«»11 

•f^'.' 


-•(firH   ii  i9bciu 


WKffM 


•3* 
•f  1U«  <U»1ur«l|t:  9X«««e<lizi4l»«  Ik  imtMir  wMoh  ^as  wholly   iisft* 

tm  tief«n4AJit  ia  ttjrroi'  tea  f U«4  no  brl.«f  1»  Kits 

o»vurt.     It  tt^^imjtm  finuK  ib«  r««»r'i  tlKst  %i»9  t^ial   .;ourt  -«•« 
©f  the  oplaliku  '^teat  ti»«  dl(Rt.r*i»«  pvn  Qm'i^iiingm  tf-'fur^  faullby 
«ita  for  ttoftt  roftoon  Jmi  fo^ACia  %h#  l««%ioo  feur  tjjK?  4«rf«iii£lant8., 

ibfcVil  of  i&orito*     mia  ««•  9vr&r*     th/it  k^^  iesuci  bofero 
i*io  oO'UTt  WHO  wh«th«r  U»«f  'MurXilmmt  (JaapBav  waatho  owttor 
of  tho  iJlarao.     Hjr  perssitUia^i  ttM  ap«pl«r»ia  oult  to  l*«»  4i»» 
»ii»e«a   i'  fir  >«i»t  of  jproMoouti&n  %im  WuriitjiDtr   JU'Oipfij^  lost 
tJ.1  tUiht  %<i  ttmuieuX  it^t*  ^^XaJ^M%USH  <a«ti»  to  tia«  i»i»m> 
exo«jrt  Uiftt  Oftte^  to  It  )qp  t^  etiit)iit««  will  ok  imui  tc  |»l«iiA 
Sia«i  ^3Pov«  t>i8.t  tl»o  iwriiii  of  tlK%  •»«#  Had  not  b«»it  tfof^^naiao* 
in  %tiM  trial  oT  tix*  notion  i»  w&iaii  tlio  tettd  mui  i^voa,  and 
it»  titlo  to   tlM  #r«P'«#ty,   In  latitijEAti^n  Of  4«^.ikgoi»«      In  i»o 
•tiwr  r^ttj^oat  oouXd  tit«)-  <l«r«ti4«mt  o^nt^sitt  tli«'  pltkknxLtf^ 
titlt*     It  <K»u«.4  ^«  ttttwok  %im  r%ht  or  Utl«  of  tuo  b»ii« 
If i*  or  ©^  tJp*iujr,     |£i££j^aMt  ^  ll  lau  iSSaaWJt.  »<^  iW  ftWj 

4;^  ai,  Ai>i»-  a&cj  iaysiM  i^  ■§.U^.til»  a*  ^i-  ai>p.  364; 

ist4  iii,  Apj»,  xAci  Maism.  m.mi&i>  Mx  m^^m  ^yinwntw 

:«  IW  Xil#  Atp,   69,  1Pfa«  «ifflr!T¥&ttT«  #r  Ike  lo»u« 


«•  to  <l«f«!»ttaiit»»   ri^ht  to  th»  pmpt-rty  iiiTC)iT*4,  *a.«  upon 
tho  «ofoii««iiit  ^wrlltoor  aosjp.'wss^ •     St^ity^o^.f  Hs.  iS^mia*  »m^*-' 

ootoblittheci  its  ri|;l&t  %•&  th«  piano  unsloF  tli*>   «h.*tfe'ji  iaortgimo« 


•a* 


-•c 


oo 


Mill 


9«* 


plotTin  suit  MMt  tmiXvatHf  V»  r«tujra  Ui«  pr<»j»«rtjr  in  «os3er4«ao« 
v4i£t  tin*  Jitt4i9af«l  <Kf  %lk«  «K»ujrt  in  »«Lia  »uit«   ooi3«titiii«4  « 
lKrMk«h  of  %^<^  i-«pX«vla  bQikd  for  «l^$h  ii»»  emigoA  in  iIem 
bftiia  would  lM>  «a%itX«4  to  r«<M»v«r  a&ttl»«a  4im»tinn,     g^toi— p 

%«utiU4>(;'i3^'  du  *;a  i»auit»  ^htkt  vf&a  zmt  in  y»e  --3^»<i,     It  »«»«  not 
iaawab^at  upoa  ii^ya  ti.^  8Ui;>,^^  a&i>  tlt?*««     ns^vlnii  i^;j^#K  out  hiM 
AirX^  f,i\^ifii  «u»d*  1^9  d'Hf 'i«lasit  a^uld  ^vi»  latojifi}  ,?<ir/^ttiy«xl  to 

imk^  ■'.'^%  ii.«  ftil;i«  uadar  it*  affia>:iTiv  of  !a?j-jrit,9  la^f  «»  pp.r«»» 

Ci(»urt  in  r«ir«rs«a  «nd  ih*  <au«««  in  r4i££«ai»4«><i  t«  %m%  oourt  for 
11  a««  trial. 


U9  •  244iSd 


v«* 


a. 


214  I.A.  6S 

MR.  PRESIDING  J'^efXSI  TSOBSfii  4«XiT«r*i  ^tft  ©pioiea  ©f 

fli»  F©rt  iwsrIwiTB  Pirapyoef  J^t©r«;g«  Oo^^sj^y  br&u^^ 
tM«  &«tl&a  a^epaimt  %M  united  Jl^&r  i>t«ir«ti  Qmm&j^  to  riN» 

#f  t^  «l«fs3»la2it,  Iji  tU'iTiag  oae  of  its  trtt^c^es  ami  $Qili4iiifl^ 

Tha  %««ti.neii9r  «f  ih«  drlvair  &fid  ^Ij^«7  «a  til*  ii«IMi» 
tijTf^s  irucdc  w^  l;4»  Vm  tttt%<^  VBm%  Wtl»  «l.4*s  ef  L&  l^^l* 
•%7««t,  aflftr  F«Uc  iitir««t,  is  tiij£  Civ  «^  £SMl€a#»«  i^«r«  tlMr 
AQoident^  lmp^m»04.»  ««?«»  Iiit««l  «it.h  S«r»««  timi.  ym^tat  lo»<ins 
•ttd  ualeaiSXskg  at  th»  l^i^t  is»tMi««  wMeiii  mxm  i« stated  on 
betl^  »iA«s  of  La  SaXIe  «trt9«t  «.i   tbat  v>eiat;   ti«&t  tJ»9  i^ftiii* 
tiff *•  truolt  «Mi  «taus4iag  iiiill  f&clae  aortjx.  &»  th«  «uit 
«i(i«  of  t^  s^r<«t,   oleso  l»   Um»  l^xneo  %tt4t  immi^»mi  mid  ethor 
irohi3l«'«  «tstSK^i£^  th«r«|   tlMit  tJiero  «ao  »  i^p»^  Of  &bftut  Xft 
fo«t  b«Wo«rn  iJw  out«r  si^«  of  tl»»  ^i&intiff*«  tjruok  i»id  Um 
iiors««  V6A  wmMM  tt»d  otJ^er  Y«>tioi«s  »t««4iim  os  Uw  »o«t  oi£l* 
•f  tJise  str««t;    tlMt  tk«r@  wks  a  tDuail.   9il«  «f  »no«  an«i  i(Ml 
a)wut  tM>  f««t  i»at«ido  of  ih«  ▼•]ftioi#ii  Xktm^  up  on  tlM>  «ost 


OKiiic~ji'i  .yji 


»ld«  9f  iJb0  »tr««t  a»A  *  liitX*  to  %k^  mtr%h  of   the  plMlntXtf^m 
tru^;   tjat&t  t^  cUtdTfrntlAiit* «  irtt<&  «k»*  «a«««  Xa  S;r11«  iitr««%, 

%j»4  i€»3  r«f«rr»4  t«s   V^t  %im  front  <»^«\  |^Ait««4  over  Umi 
««s(m  cuBsd  id«  »Xl  jri|(ht  %ri%  th«»  r«4^  ^^  %h»t  trunk  <aaiiit«d  <»v«v 
Ut  tJHB  X«ft  n,aa  >ik^ih*^  Aate  tis«  .^l^iat^iff's  tru^  en  tlam  lmt% 
•i4«  »f  t^  fr»at»  »«ni94a(S  tilei^  i^  <mti2'«  letigtk.  «j»4  «mumi 
t«  ft  stop  18  ojr  j|0  jr««t  \>m^f^»     tim  yil$iXn%tft*s  43riy«r  &*9ti» 
ficd  tiani  IMS  ^t  «rr  hl»  iTusk,  «^d  ImqM^4  it  oTer  ^t  %imt  hm 

fi«Bt  #a4  «f  Ms  trttC^  fifi  t^  ^mtmt4ss»t*&  tsu^sk  warn  smmmitm 
maA  »ft«r  Um  Xfttt«r  JttL4  ^scsiM  to  «  »t»9  Iwr  ir«ni  ia*<l(  tueifd  a»t 
tM*  iHMPMr  of  tJm  &ft0asXam%*m  %ru<9k.t  limt  thmt  Ui«r     «a»  no 
•esv«r»&tiiiil  ^tiMi«Q  Mm  mvnA  th^  a*feis4aiat*»  dsMv^r,     It  is 
«ElttijwMI  tl»»t  tim  i^diatsr  «f  tlie  ^l&i«»tifr*e  truak  «%mi  »es»e* 
vitet  4liUH«g«€«  t3m  $!\m»  c^ftft  ^ims  ^tat  msf^  th«  «'mtire  Iftft 
•idft  |N&a«I  •<'  tiM  tJTttdlc  wt«  8^x^t^be4  afsa  «t)Mirwle<«  4ft«wsiNt» 

i^t  tJm  iWiiiM  Xw^  titm^tl^n  Im^A  »»%  htt^on  4«mic»4  is  &i^  krjt  aa4 
tlMkt  tib«r«  }^m  W^B^  no  dooftftioiit  Ji.t  er  abdut  t]m  tl^«  ef  tilt 
ftll,«m«d  aaoldt^at^  tci  »«k*  a^  jr«£»&ir«  ui^s  li»     ti^«  driver  of 
tJM  4«f«iidii.@t*g  tru^  t«&tifi4r4  tlut-t  »a  th«  4fliy  o«  «M«:1»  tlM 
a««i4«nt  !«  «a.Xo^a  t$  h&iri  ]^pp«i3«4,  lie  4rov«  ik@  tiru<^  ^ 
fitftetiettt  Wt  timt  «t  no  ti»9  ea  that  4«7'  «li4  )io  lattvo  ttngr 
eooiaont  or  <3oXiisloa  with  ojagr  trufll:  &a4  tSutt  v]^tm  ^  4rov« 
it  ia  t)mt  night  it  did  aot  I^TO  «  ocanatoiik  on  it  «md  it  mi»  in 
th«  M»&«  ooatSition  t^t  it  mm  i^M»tt  Ite  took  it  out.     Ite  tooti* 
fio4  tiMt  )M  aiislkt  JMVtt  itrXvmt  OA  X«  £^«ii«  otroot  tiMtt  4far 


•3- 
^t  Jw  «Sos*t  rm^t^imr  th»%  im  WRm  in  tfee  Tiftiaity  9h»rm 

Sflu(?«;   ttrnt  m.&m:r4>Xn^  %^  th«  2^«4£}  ejm  ^t^^u^m  ^  had  thut  4adr» 
i»»  tei»e  t9&*.  MrotHMl  tJt»t  freight  4«pot«     Tto  ceXlidioa  vra.fi  &n*g«4 
t«  heiY«  e90urr«a  ^elbrua^^   6«  19X3.     ?)}«  irial  df  tMnf  <%»•  ooflsup* 
r«d  t««  E^ath»  l«tt«r  and  tli»  «its«««  t«stJ.fl9<i   tlsst  Ms  ^tten* 
ties  ««»  e«ai*d  to  tli«  ^te  in  ^u^&ti^ti,  ftltout  a  %«^  b«for«  Uw 
trXAl*     it  Is  &pi?»rei8t   firoii  otb«r  «Tid«ii3^  %im%  tm  d^f^ittfMlft 
IBM*  ci*  thm  tmQX  ib&%  t^  <»llissi«i  w»»  aXle^tNl  %e  Iwv*  ««<mrT«d 

flwi  a«f«»u*s«t  oa&at#»aa  tlE»t  tise  4udi^-i®«t  of  the  trial 
»urt  fer  tiwi  jplaJLntif  f  f«r  tha  i«w  <^r  law,   the  ooet  of  r#» 

the  aaaifeat  «e%tet  ef  %hm  «»y44«S'3»  ijt  tfesat   t&d  ©ridesa©  fails 
%e  «S3«w,  "fey  «  |jj:i3per  pr«^iid#raao« ,  flr«i,   timt  ta«s  a«olaeat 
•e^3ejr7«a  nt  «XX  and  ««9e«d»  t^i  if  it  ditf  «<s<mr  it  i^»a  «itt«  to 
Mgr  a^Xi£4me«  »a  ta<»  i^ari  of  %a«  a«f«au»at.     ?)i«  witaee^tti^s 
««r#  f««  ead  t)&e  «t!Vi4«noe  fL&tijr  a&8,tJnaMU«}t9X'^*      4'e  hnve  sXefto* 
.|jr  oaeaoiae^  t]»  «nri4«a«^  mm  mmUkiwsii  in  th®  r?<^r^  ^m^  iro  ««»* 
iwt  m^  that  tim  fx&aisig  ef  tltii  triat   eE>u3>t  Xe  imnifeatXjr  a^g&iiuit 
it*     Jyt  ^  t^  »«gXigea^e  %XI«S«4»  t%  ti^i>i»are  fi«^^  t)i»  teetiesoa^ 
•f  iho  pi&intiff*8  wi^««»«ti  that  t^3r»  «$ui  im  iks^o  asactrat  «f 
x^tm  b«tw«e»  t&«  pii«  ef  saw*  aod  i<»i  r«f«?rjre4  t©   tvg«i  tlite  |i>l&i3a- 
tiff's  truisk,   te  h»\r«  eaabXod  tfe®  4€f®tia»Rt»6  4yiv«r  te  p««»  witl»» 
dttt  difficult/*  aaa  ir  %h0  t«{itia«i]ig^  of  tl»  j&X&laUff*«  witneeooo 
io  %ru»»  the  4«f<tnviai^t*fi  driver  was  {Hs^XigOBt  itt  oo  ariviisg  hi« 
truok  OT«r  ths  piX«  of  tmev  asKi  iao  um  %&  ^t\mm  it  to  eicid  over 
to  ths  Xeft  «^d  o^sio  ia  ocnt^ot  vith  t^o  |»X«.intif f *  e  tru^« 
Vo  fiad  aetlUjas  ia  th«  rooerd  %riti  alb  «Ottld  Xs^d  ue  to  th«  ooa* 
oXtHijion  thftt  tito  triftX  4ti(^o*  vbe  lt«tir4,  the  oviAenoo  witiiottt  a 


."*  r-.T-  J*'- 


$wpjt»  v««  it0%  «3tjrre»t«4  in  taJsi^  \3m  t«»tiaoi3Qr  of  th«  plain* 

tiff*  9    !jeiin$l|«««  Ml   iyu«« 


4Kr<4Nv     ^      WtW»1Wf 


▼•• 


ii«r  of  th<«  f Im  of  tho  S^oftwuMlos    ^ 


\ 


Z14:  I.A.  669 


MR.    PRESIDIKC   mStXS'^  1fIC«^£Sl  *i^itti^#«i   |H«   opiniois  OfONl 

TIkio  v»«  wi  «9%ion  of  tk«  firot  o1mo»  in  ib«  kunioi* 

to  r«^T«r  ft  l3«Xsm9«  aXl4^o4  io  >»  <iu«  Mn  from  tlm  {|«f«XMh» 
imtf  for  tolk£ib04io  ist'l^  «Si4  noXiir^riiU  l^'  t)»e  yXaiiatiff  to  th« 
9«rin'?rohtp  «f  o33i.^tio  iieff»ttci«»t  is:  itlX«i««itt  to  be  xhm  mur* 
▼Iviisg  j?i'*rtn.<?af.  ©/  %iji«  %(Zl%  Of  ojFjror  U»oij«f»n«»4xat  aooko  to 
rffve^roo  o  jutiij9tK?at  in  U10  »uai  of  #14@4«£>li,  ron^ort^a  oigRinot 
iMijr  ia  t^«  trial  oeurt  «rt«r  o  isteturliitf  of  tli«  ioftu«»ff  isgr  tiift 
•oiurtt  m  juJTjr  hiaviaii  l>0'm  vrsiiv«<i. 

Qa  notion  of  the  tt«f  eo«laot  in  err&r,  iim  IMUU 
of  <3at<H»ptioao  Jaao  iMon  otriskoii  fro»  %iam  rooora  ia  thitv  ^aourt 
mmA  tk^^roforo  tliitrro  i«  no  thine  Imt  t^«  <WMBien  i««  r«oor<i  bofoiro 

Ufl ,  ana  of  tko  pointo  nM»d«  li^y  th«  ^iAintif f  in  orrf>r  tlift  onijr 
Oii«  trhi«&  wo  0(4ii  oonoi^osr.  1«  hmr  oont'mtioa  thnt  tlw  etaftow 
Mont  of  itlvJ^  io  inottffioiont  «n«i  fntctlXjr  UEsfocttTo  ia  tliot 
it  fails  to  ftvor  tJtefct  1U»«  i^ioiniiff  woo  a  IJtaoaoofl  nau  q'uellw 
fiod  aoiaor  in  ioaf  toWooo  tmd  tHat  tlio  <l«f«n4mit  «ao  a 


-TV 


i^vj.i 


<k^u 


OKiciflriflq  .HiL 


lio«iiai«<i  4»&Xitr  lit  tobcioao  stud  in  ike  aimufaeturw  of  oia^ri, 

•on»  «h^  thitt  «ioxi%«iit&on  oaitnioi  b*  ut£04  ttu«to«««full/.     It 
will  h9  fluff l.oi«nt  ta  vti^t*  tJ^i  th*  qtt«etJLon  r«i»«iA  tmi  » 

uaUL««»  tk«  oojttarui:^  in  •«j}«aliili;ir  r«l.i««i  on  ««  «  <laf«»»«« 
)l^f«il«y  fft,  f^t^^ifiyi^*  X7B  111*  /<^!»*  M9  iinA  munmm  thure  olt«4« 

It  «a»  not  »(>  r«ell«4  ttpon  b;  ih«  4»f«i!i^j!-a»t  in  thi»   oajsv, 
8«r  «ffld«iTii  of  Morlto  eiaae  no  r($f«ir«»4t«  to  ouoh  «  ao»tttx»» 
tioo  »aa  ditii  ntething  l»«;yoxid  aftkiag  «%  deniitd  of  •»#!  <uid 
ovory  ftllOi^tiQiti  ill  Ub«(  «tot«a»«itt  of  al«i.ia.     Timt  ^olTtg 

Xhie  m.mi  oho  wMWOt  iirs*  ilio  nMi%t«x>  £tOw«     C:^si  tlitt  r^oord 
liofer*  i»»  th«i  »ia(fo^4nt  of   3l»3i.i«  »«£  fai'th  it  gotfi£  OiMiAOO  of 

AOtlOft* 

for  tiii«  r«Mt«B»  st&iod  t))(0  JtMMi^«iit.  of  ilw  ^^uni  oilMhX 
Court  is  9ktflrmn&^ 


AIQfXMQQSb 


imi-  s^x   fttfotf. 


'^fXtiXn%ift»  is  irror.    ' 


214  I, A.  66 

1£K.  JOFtlOSi  «*MMft  ilAliVArftd  th«  oplnien  of 

i'^ntiff  iMToy^iit  euJLt  «iigftiii»t  Vaia  4«f»flM)laa%8 to 
9««iT«r  tto«  ^l6ae«  da«  om  trkr««  pr^wioaoyy  »ot««  of  1^ 
•ao^h.  «•••  i&)>a8«l;Si«  tuid.  la^idi  ju4|$jft«nt  i%  hi»  fiivor  for  t^lio 
fKMOuat  of  M»  olJiia*     To  tbo  fiti».te£tiimt  of   olmixa  ci«-f«tndant9 

filod  tfa  affidavit  of  jsitoritOa  wM^  &n  action  wm»  etri oiNtQat • 
nxiA  i&jt  l«av«  of  ^ujrt  4«f«i7i4«into  tlXmA  tm.  immid0>.i  affidavit 
of  M«ritOt  whioi}  w<ui  iikovio*  virioken..     Tla^roupo»  dnf^mim 
onto  «l«4t«4  to  Ktrimd  lit^'  th«ljr  a£a«xi4«4  ftffidsr.'Ti^:.  of  la^orlto 
<m4  Ju«l«psii<s»itt  for  pl»>in%iff  «».»  tttit«r«4  oa  Mo  etatfeaimt  of 
«laii»«i   to  r«v«ro9  wJhUoh  tH«  <lor<»Raaiits  havo  otto4  out  tiiiii 
«rli  of  ori^or*     Ym  &uk:^  4|u«»tl.o»  .InvoXvoa  t^rmforo  i» 
vlwrtliov  th«*  iMMiitdoa  «ffiaairit  t^f  Moiriio  not  u#  ft  I«g«l 

40fOIMKI« 


thrmti  m%«9  on  iMoiU  iploiiitlff*^  «3L»JkBt 
1m.mm4  w«rt  oaoh  for  th«i>  oua  of  #6<Si,  dotoct  Jul^r  1»  1913 » 
«n4  iluo  Janiiikxy  lot«  Aiirll  lot,  ^ind  Jmly  let*  1914*  reo* 
yootiToljr*  p^a.hl9  to  tli»  ord^r  of  plalatlff  an4  oigooa 
liyr  thi4»  4of«ii4aato«     fhn  rtot^o  w«>r«  nuMtbosiKi     2,  3«  r^i^i  4. 
#90  imA  h»«m  9«i4  oil  aoto  ^^a,  &,  ana  ault  wue  brco^iu  to 
roooTOr  t)^o  iMloJiOf^  on  thm%  no  to  eiuS  !!ioto«  3  ixn4  4. 


tf^e. 


^AAfWMI 


,* 


tlt«  net«n  in  suit  w«iar«  of  «  k«itI«»  ftf  «X«ir«ii  a»t«i»,  given 
hst  Uit  «t«fetn<Snnt»   to   th«  Flttintiff  in  p.«rt  imofiia^ttt  f©r  • 
pXitmfaing  ftjobop;    tha%  tiftcirr   th«  pajrvHsmM^  of  tlk«  plimMnci;  «]m>9 

AiKl  Vh«  «x«>«mtieii  «iai<i  4<.^iiT«rjr  «f  il!'*^  <;Xfi»ir«n  noicit*  via; 

and  i",  J.  BoJMnn;   th&t  at  thAt  iitt«  th«r<»  mk»  m  aaxtuml  -vrnvTuti 
mntrtk^t  m%X«rit4  into  %)ft%w««n  %ki«  pXaintifr.  4«f«tn£ianta, 

to  Kooxma  axMt  Bototoi,   wim  «•  a  94art  of   IhM  (90n«4(l«rftiioii 
iMB;r#«4  to  ptty  tht  h&lmim  duo  on  th«  oorloo  of  m>t«o  tO' 
9l»inti,ff|   tlamt  jtlAintlff  iMjpr«t.(?<i   to  i&oo^pt  tMfe  ;t»&^i»»at 
*ft4  roXoftooil  ti»e  (i«r«acl«ato  oa  tii«  £iOt«»«  cmd  tMi  tlu»  il«» 
foadnnts  c<^vo  ojr«Ult  to  Eoarad  and  Boiun  for  tiio  baUunoo 
<Hfi  oa  tlio  ttotoo* 

fho  4ef««iduit»  ooBtoatf  that  %hl»  tranoaciion  oe»» 
stitutod  a  novation*  an^  lioa  tli«r9for«  a  m>»tpIot«  d«r«ii80 
to   thm  ouit*     l»Xftintlff*»  pooiUon  ie,  a«i  wo  usKiort»taa4  it* 
%3mt  if  th«  a«roa(Sk«n%  Q6ntena«4  for  l^-  tiio  dofon^mto  lia<i>,  iMMm 
aaa<ui»  *tho  ao%oo  in  (tuootioa  would  tamm  oitiior  boon  dolivoroA 
«ii  and  oaaoolXoti  *  *  *  or  oome  nolMfttion  «ou'i4  hmf  bo«a 
irriiton  en  tho  notoo*   *  »  *  a  vritton  r«i«a»o  or  in^truiiiaint 
Maot  b«  exooutod  an4  dolivereci  to   %h0  plaiatiffts  In  orror 
Iqr  iho  deftsnaant  in  orror  to  roliovo  or  roXoaao  tno  pXiatt* 
tlffo  in  orror  fro^  ptiyioont  of  tm^«  stot^s."     '^e'  kiiov  cf  no 
•uah  roquiroaont  of  tii»  Xav*     Plaintiff*  s  argu^e^nt,  in  it» 
Xaot  aaaXyoio*  looano  tim\  th«  a«;ro««ii«ttt  aa  oot  uy  in  %Im 
aauMdod  affidavit  of  attrito.  w&n  not  nado«     S^Mo  of  douroo 
io  a  «iatior  of  proof*     Wo  tMnk  tho  aaondoct  affidavit  of 
aorita  otontainod  all   ttm  r^quioitov  of  a  valid  novation* 
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tiXmd  «  pms^t  Vtmamoript  of  r«96nl  in  thin  wuri  %jii&  th*  writ 
•f  ^rr^r  ftkouH    tlk^T'tfor*  b«  tfil«ml«e«>i  »t  tthe  tx>et«  of  pl«i»» 

KAOtJlior  diTi^ioa  ol  tinlii  «ti»uxt«     i^o  defect  tn  %hta  r^mTA  49 

94»iai«^  fiittt«     Wm  liair«  ex^vaiii«d  tH*^  r^atpy^,  &Tm  It  ia  «  (oom* 

1^  «itipulatio]i  ef  th«  |!i»rti«$(;^  is  ino^rpormtvA  in  tii«  jr«<aor4* 
W«  tiiXttk  th.#  mkmnA9fi  akft imvi%  of  a«ttrlts  on  ii« 
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ALLEN  ERACC,   by  Nicholas  Kr&ok, 
his  next  friend, 

i>efendant  in  ISBi>or, 


WILLIAM  T.  KAYPOLS, 

n»intiff  0a  Srror. 


ERROR  TO 
MimiGIPAL   COURT 
OF   CHICAGO. 


\^  214  I.A.  670 

UR,    JUSTICE  O'COimOR  delivered  the  opinion  of 


the  court. 


Plaintiff,  by  his  next  friend,  brought  euit  against 
the  defendant  to  reoover  damages  by  reason  of  being  bitten 
by  the  defendant's  dog.   There  was  a  Terdict  in  plaintiff's 
faror  for  IIOOO  from  which  he  remitted  the  suiu  of  #500  and 
judgment  vas  entered  for  the?  balance,  to  reverse  which  defend* 
ant  prosecutes  this  writ  of  error. 

The  amended  statement  of  claim  on  which  the  <m»9 
VM  tried  alleged  that  the  defendant  was  the  owner  of  a  bull 
dog  and  carelessly  and  neigligently  permitted  it  to  run  loose 
in  a  public  thoroughfare  withsiiit  an  attendant  or  muzzle,  while 
it  was  afflicted  with  the  disease  commonly  called  rabies;  that 
the  bull  dog  was  a  violent  and  vicious  animal;  that  the  defend- 
ant prior  to  and  at  the  time  the  dog  bit  plaintiff  Icnew  that 
the  dog  was  afflicted  with  rabies  and  was  violent  and  vicious; 
and  that  th^'^tigh  such  carelessness  and  negligence  the  dog  bit 
the  plaintiff. 

The  affidavit  of  merits,  eo  far  as  material,  denied 
that  the  defendant  owned  the  dog;  that  the  dog  was  afflicted 
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With  rablfts;  that  the  dog  was  Tiolous  or  diseased ,  or  that 
the  defendant  knew  that  the  dog  wao  Tioioua  or  diseased. 

The  record  discloses  that  the  defendant  lired  in 
Chicago;  that  he  had  a  .sioiaer  home  at  Fox  Lake,  Illinois; 
that  about  eight  years  prior  to  the  time  in  question,  he 
purchased  at  a  bankrupt  sale  a  grocery  store  at  Fox  Lake; 
that  the  etore  vas  managed  by  defendant's  son  who  was  about 
thirty-eight  years  old;  that  the  defendant  during  the  suiniaer 
aonths  lired  in  a  cottage  about  two  miles  from  the  store 
and  was  around  the  store  frequently;   that  about  a  year 
prior  to  the  time  plaintiff  whs  injured  the  bull  dog  was 
sent  to  Fox  Lake  fron  Chicago  to  the  defendant's  son,  who 
was  nanaging  the  store  and  who  was  liring  in  a  flat  immediate* 
ly  abort  the  store;  that  plaintiff,  a  child  about  13  months 
old,  lired  with  his  parents  in  a  flat  abore  the  store  and 
adjacent  to  the  one  occupied  by  the  defendant's  son.   There 
also  lired  with  plaintiff's  parents  in  the  same  flat,  plain- 
tiff's sister,  a  girl  about  four  years  old.   On  May  6,  1914, 
a  little  before  noon,  plaintiff  was  taken  to  hie  mother;  the 
child's  lip  was  bruised  and  out  and  was  bleeding,  and  he  was 
badly  scratched  near  the  base  of  the  teraple,  and  while  no  one 
saw  the  dog  attack  him,  it  seems  to  be  conceded  that  the  in- 
juries were  caused  by  the  dog.  Physicians  were  consulted  and 
the  child  was  brought  to  the  Pasteur  Institute  in  Chicago  and 
reoeired  treatment.   The  child  was  not  sick  at  any  time  and 
soon  fully  reoorered.   The  mother  testified  that  the  only  re- 
maining evidence  of  the  injury  was  just  a  little  white  mark 
on  the  ohild's  forehead  and  a  little  gash  on  hie  lip,  which 
was  scarcely  perceptible.  And  at  the  trial  counsel  for  plain- 
tiff expressly  stated  that  they  made  no  claim  for  permanent 
injuries.   The  dog  was  shot  shortly  after  the  injury,  and  its 
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h*ad  vas  brought  by  the  defendant  to  Chicago  and  taken  to 
the  hoalth  department,  where  the  brain  was  examined,  the 
ozaadnation  indicating  that  the  doc  l^d  rabies.   It  further 
appears  from  the  eridence  that  defendant,  upon  being  notified 
of  the  injury  to  the  child,  expressed  his  sympathy  to  the 
ohild*8  mother,  consulted  vith  physicians  and  told  plaint-* 
iff 8  mother  that  he  would  stand  all  expense  for  medical 
treatment. 

A  number  of  quoBtions  are  argued,  but  in  the  view 
w«  take  of  the  case,  it  will  be  unnecessary  to  consider  any 
•f  them,  exoept  whether  the  eyidence  sustained  the  averment 
that  the  dog  was  Ticious  and  afflicted  with  rabies,  and  that 
the  defendant  Icnew  tliis. 

Plaintiff's  mother  teetified  that  she  lived  in 
the  flat  above  the  store  and  adjacent  to  the  one  occupied 
l»y  defendant's  son,  from  October,  1913,  to  June,  1914;  that 
the  dog  was  about  the  premises  ever>  day;  that  the  dog  was 
kept  in  the  flat  oooupied  by  defendant's  son  who  was  nianag- 
Ing  the  store,  and  that  it  ran  loose  and  had  the  privileges 
of  the  store  and  porches;  that  everybody  knew  the  dog;  that 
Bometimes  it  would  lie  on  her  back  porch  in  the  sunj  that  she 
sav  the  dog  9r»ry   day,  but  never  saw  it  bite  anyone.  Peter 
Langbien  testified  that  he  lived  in  Pox  Lake  and  had  known 
the  defendant  five  or  six  years;  that  he  saw  two  bull  dogs 
around  there;  that  he  heard  the  dog  bark;  that  the  dog 
"barked  at  him  as  he  went  by,  so  did  the  other  dog;"  that 
the  dog  did  not  run  towards  the  witness;  that  the  dog  would 
"stand  there  and  as  a  per eon  would  go  by  he  would  bark,  growl, 
but  I  cannot  say  he  ever  made  an  attempt  to  bite."   Joe  Custer, 
called  by  plaintiff,  testified  that  he  had  lived  in  Pox  Lak« 
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aliout  nine  year*;  t)mt  he  had  eeen  the  dog  around  the  etore; 
that  he  valked  by  the  store  erery  day;  that  the  dog  did  not 
bark  at  anybody;  that  he  growled  at  the  witness  once  as  he 
went  by;  that  h*'-   never  heard  hiin  growl  at  anyone  else;  that 
h»   nerer  told  the  defendant  that  the  dog  growled  at  Ixim; 
tliat  there  were  two  dogs  around  there  and  he  could  not  8w«ar 
which  one  of  them  it  was  that  growled  at  hiia;  that  the  defend- 
ant's dog  wae  *wery  ugly;**  that  he  never  told  the  defendant 
anything  about  the  dog.   0.  M.  Spring,  for  the  plaintiff, 
testified  that  h«  lived  at  Fox  Xrftke  and  LiLertyville;  that  hfl 
had  no  business;  that  he  lived  in  Fox  Lake  in  1914;  that  he 
knew  the  defendant  and  saw  him  nearly  every  day,  as  he  fr«« 
quently  visited  the  store;  that  he  saw  the  bull  dog  around 
there  every  day;  that  when  the  witness  pasf^ed  the  store  one 
evening  "he  soared  me  badly;  he  Jumped  on  me  and  grabbed 
at  me."  He  further  testified,  "shortly  after  that  I  saw  the 
defendant,  Mr.  Maypola,  and  told  him  that  I  thought  he  ought 
to  do  something  to  that  dog  for  he  had  me  'buneoed.^   He 
said  he  would  not  bite  anybody;"  that  after  this  the  witness 
wae  in  Fox  Lake  until  December  of  that  year;  that  he  watched 
the  dog  carefully  and  never  saw  him  run  after  anyone  else. 
On  oros So examination,  the  witness  testified:   "It  was  in 
the  early  evening  that  the  dog  jumped  at  me.   I  was  in  the 
street  and  aa  one  was  with  m«.   I  was  probably  going  to  the 
Maypole  store.   I  do  not  reinoaber  mentioning  the  fact  to  any 
Ott«  in  the  store  that  evening.   I  cannot  remember  how  long  a 
time  elapsed  between  the  time  the  dog  jumped  at  me  and  the 
time  I  told  Mr.  Maypole  about  it,  and  I  cannot  remember  who 
was  present  when  1  spoke  to  him  about  it,  but  X   spoke  to 
liiA  in  his  store  and  I  think  his  son,  Harry,  was  there." 

The  defendant  and  hie  son  Harry  both  denied  that  the 
witness  had  ever  spoken  to  thein  about  hie  experience  with  the 
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dog.   There  is  not  a  partiole  of  evidence  that  anyone  knev 
prior  to  the  examination  of  the  dog*e  brain,  after  the 
child  was  injured,  that  the  dog  was  afflicted  with  or  ex- 
hibited any  eigne  of  rabiee.   Other  witnesses  testified 
that  the  dog  was  of  a  gentle  disposition  and  not  at  all 
Tieious.   We  think  the  evidence  falls  far  short  of  estab- 
lishing the  faot  that  the  dog  was  of  a  Tieious  disposition  and 
that  suoh  Yioiousness  was  known  to  the  defendant.   The  most 
that  could  be  said  of  the  witness  I^angbien's  teetiiaony  is  that 
tho  dog  barked  at  Tain   as  he  went  by  the  store,  and  the  defend* 
aat  was  not  informed  of  this,  so  far  as  the  record  shows. 
The  witness  Custer  testified  that  the  dog  growled  at  him  as 
he  went  past,  but  that  he  did  not  tell  the  defendant  of  the 
occurrence.   The  witness  Spring  testified  that  the  dog  once 
juBiped  on  him  and  grabbed  at  hin  and  that  he  afterwards  told 
the  defendant  that  the  dog  had  hiia  "bunooed"  and  that  eome- 
thing  ought  to  be  done.   Re  does  not  say  that  he  told  the 
defendant  that  the  dog  juaped  on  him  and  grabbed  at  him. 
The  question  that  the  dog  was  afflicted  with  rabies  should 
not  haye  been  brought  into  the  case,  as  there  is  not  a  par- 
ticle of  eyidence  that  anyone  oyer  knew  of  this  until  after 
the  dog  was  killed.   The  eyidence  was  not  sufficient  to  sustain 
the  ayerments  of  plaintiff's  statement  of  claim,   yield  y. 
Morrison.  142  111.  App.  454;  Domm  y.  Hollenbeck,  269  111.  382; 
Swan  son  Tj.  Miller,  142  111.  App.  208;  Ftitsche  r^^   Clemow,  109 
111.  App,  356.   And  the  court  should  have  directed  a  verdict 
for  the  defendant.  Dogs  are  presumed  to  be  tame,  docile  and 
harmless,  both  as  to  persons  and  property,  and  to  hold  the 
owner  liable  for  damages  occasioned  by  them,  it  is  incumbent 
on  the  plaintiff  to  prove  that  the  dog  was  vicious  and  that 
this  was  known  to  the  owner.   This  has  always  been  the  law 
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in  this  8tat«,  and  is  clearly  announceu  in  the  Doam  case, 
K^er*  the  court  said:   "The  natural  presumption  from  the 
habits  of  dogs  is  that  they  are  tame,  do oil e  and  harmless^ 
both  a«  to  persona  and  property,  and  the  owner  of  a  dog  is 
not  liable  for  damages  resulting  from  the  vioious  or  misehieTx 
ous  acts  of  the  anizaal  unles:;  he  had  icnowledgo  of  his  mis» 
chieTous  or  Tioious  propensities,  and  such  icnowledgo  must  bo 
proyed.  *  *  *  It  is  not  enou^jh  to  charge  him  that  he  might 
have  known  of  the  Tioious  or  miachioTous  propensities  of  the 
dog  by  the  exercise  of  reasonable  cars."   In  the  instant  oaso 
the  evidence  is  far  from  sufficient  to  show  the  fact  that  the 
dog  was  poBsesBOd  of  Tioious  propensities  and  was  apt  to 
bite  or  injure  humans. 

The  judgment  of  the  Municipal  Court  of  Chicago 
will  therefore  be  reversed  with  a  finding  of  fact. 

REVTSRSED  WITH  A  FINDING  CP  FACT. 


yUTDINO  OF  FACTS 

We  find  as  an  ultimate  fact  that  the  dog 
was  not  posseiBSd  of  vioious  propensities;  and  that  the  defend- 
ant hftd  no  Icnowledgo  that  the  dog  was  afflictod  with  rabies 
at  the  time  of  the  injury  to  plaintiff. 


!R.    JUSTICE   TAYLfR   DISSEITTS; 


»»«iyp  jjMtoq  ftd^  ill  fnnuoaifft  xlXBitlo   f  ,  9i«#e  aidi  Ri 

ai   sot                                               ,   .i-'(»f  ortq  i>£u»  i^ie»  j  ou' 

'rdJLhoiJtm  la   sijoiic                      ■  i   ■^ittiSM*^":  ton 

.ir'j'  ... 


:c;TWS83ia  K-y.iYAT  r^fciTauL  .Hii 


3^  •  :^4034 


0f  ';:siaAao. 


214  I, A.  670 


3- 


m»*  m^ttC^^  tHiXhm  4«il.ir#*«4  tt;*  «?iii»46R  of  thn 


Qourfk* 


Jja»  ^%siXn%itT»  em  ak%.%»r$i^  ml  i**,  li*^>*f.kt  suit 

«4  th«  d^«ii4«stii.      It  wfcs  «wS»ltv«4  *^t  «!"   tte&t  »utt  |3»S0 
«a9  4ue  for  4wwlw«  i*f  •«ri«i»  «rMcd««  ei*  4i«8©luU©a  «f 

3Lfe  Jofafeg»ia^  ot  iJk.  4a  %^  Eua4«ip«a   o&urt,  wii4e*i  w«r» 
fWrtJi  $SS»CO.     Tl».«  4»  ao  a4a^at«  tiiat  tl*e  i«gai  *«rT4oeo 

iM  tte  t^3f»r^  of  tue  4»l'#»:J*«tt.  S-9lmmkm»  *^*  ^  «»*^* 
AS  «^sf-'ii*eai  ir4tJa  t^  pl^iaUff  iiaft.s-  t&«  a.at1i««'  sa*  to  ro-» 
c«4vo  ia«  f«o»  fco  »ttom«jf  ottt  of  tft«  iis^aassUoa  Waa  irhi^ 


ISA  ^i«  iMNPalag  mi  ^tam  d«  X&r#,  a^ut  9zCQ  ^^la^tn^ 
J^^ksk'smkim  w^tt^  1^  ^«  «ff ia^'  of  i^  jpl«ddi4ff  muA  miatmmA  Ma 

vSeurt  at  lOsOC  e^tsJtosk  i^m%  «&^»  oa  »  aotie^  fetr  an  lnjvm«tioa 

la  1.^  oo«o  of  iii^i^^r  kim^M,  Mx,  t^  ^mm^m*  mMWmmm 

a  o^l^  of  %i3»  hliX  &i  mm^lAimt,  msA  ilit«m  wmi  l«^or«  «imilipt 

9lj^j%t^Kt'  {4«3?oo)   y»e  ooart  «Ki»tii»»4  %m  muttttr  \mtr^I  tJcts 

sext  4«gr«     Th^  m&tt«r  et^o  up*  &^&i^-^ims^,  ois  Ji«e»o  $,  1!^19» 
mma  tm  oriiojr  «wo  «^»t«ro4  allo«l,«(g  t^  iSEm^adwamt  to  «a>»iMl 
It*  hill  of  gg«i^BA«»»  «ii4  «  t«a^e7»2;3r  iaj:^«ti©»  w®«  JL«M»UO«l. 
3bH0MUU.t«ljr  tl^s-Aof  t«jr  tlt«  plitiftiiff  |)jr«p»jN»d  smm^rm  &»d  n 
i«r||0  »yab«7  of  ojrfiii&YiiUB*     Vox'l^iko  o^^^mup^sooo  Is  ^-^t 
v«70  »i4«  lii^r  t)^  laal^tiff  l»  ^^»o«  J«ki^  m^  l^pi«)i0p«r«  l.tC^* 

@«to  l»«for«  %hi»  ^«8*t-«r  is  a*».a««*3f  oa  ©ffir-rrftl  €if-fs.'-*at  oo-aRO- 

r«»4rt  o1aJ««tio8ai  »®re  f  *!.«.*  ther^Ws  smd  t&^rsiifter  wejfo  or4«ttPo4 

1^  tJsfcs  ^feaa^mi  lOT  4©  otjsss^  a«  «:fi<s9Q%±s-fm,     Thi«Qf  ««oy«  ooritpwiNi 
^fojTft  *Js»  t«^6»««i.lo7«  ias4  ©a  F«^«nisu:y  l&,  1910»  tAo  «wM»%or*o 


^1  s^~ 


r 


«3- 


Vlut  4!^tmi4.^miLt  Mtmxmln^t  t<»«ti.fl«^  ilMit  hm  wmi 
leMts  •(w^  #«3nriQ»«  la  %3m  »«ttliiig  i^^  ftf  %}m  ««tii%«  ef  his 

that  !,»  »Xl  tm^  mm%  *  *  *  ^^,  lei  tJi«ia  ^v®  ta«  injtai«» 

tiPUt   ii^  tifitr«r  i«  cwiMiaii;  t«  gi<^  #1$  ttet  x<^»t«^  @i^;   ^imt 

'l?#*  •^a«talB!S  m».%  **ao  s-*^  4sa*«'8af*;   ti»i  h»  t»XA  tb«  pi»i.ii» 

i^i«t  fttMrtixtg  out  a>tt  i^i^sJla^ss  ^aa  ^d  im  s«fi«^  f»r  XiUgsr* 

tlflaj   ^&t  t^  plaintiff  »»i4  "ifeat  ^i^f  «%©«t  t3m%.     I«-m 
lc;t»9«  the^  J»a*»  So  ^iir«  «.  l*e>ad.       Any  fe^^ljr  i&at  §«%«  ^m  i»» 

4Mm»»  tl»ii»  Vm%  lh»^  <»«♦*  ic««»  that  Ariifmr  ©ff  ©!■  ti»t  «»»*«♦ 

««^4^  tiai»$  «a^^  %l^%  iM(  «i^a4  nfctla#7  x»kis  Urn  driTer  »^ 
mf*  mntm  «kad  step  !&•  iiU^%l««j  «wi«  heif«ir«y,  if  jr^si 
9sn  t^  #3£^«.0O*«    it  «1U  ^  lt»   t$$  ^<^u   t4»  £«>'%  it  b«%  ^ll*t 
f  iSflirtp  utt  g«i;t.ify|  sum  %hm  |SD©«e©  jfsu  $:raid«#d<*|   %J*at  tSs^ 
pJLalstJil'f  »i>44  *tto»  »«a«y  1  imai  -wiil  *«*.#  m^rm  ©f  it»«If 


•£. 


iti 


.>• 


}*»«!  IflNltf . 


yo«i  hmm  jreu  vllX  g«t  jr^^r  aMMMigr*';  tiuit  if  b«  «i>dk«  to  mat 
9ft««  h«  «pak«  t     i>&a  t9»  mr  tittmmt  timm  in  M*  of fio« 

tmi4,  «[uMi»     if  jTda  tttm  not  n^mA  »e  iMIIIiO.OO  iciattX/  »«mtk 
mm  sufsh  «  »i«i  ««  jreu  Ar«  alkl«.     As  /«u  lca»«  tlw  «MMr 

«if  iiur  eofl^  f9jr  a9«;«N»««r3r  «9^f»«M«  in  JMtd  »li^i  the  Xiti* 
l^atlea  of  this  suits*  ^^^  *^^  ^  ^!»t>*  «v«s^  i^iseiY^d  oa 
Aooouat  of  1«(^»I  s«rvi««s  ia  %hm  iajittatloa  a^it  i«  th« 
•in  of  $1.3«0€^   t^Hfti  jScrrtal&exrgejr  mm»  t«  i%i»  of  fid*  «««  4«jr 

lun^  &aia,  *^r.   ^^jpoa  I  mmm  m  m9  jr<>-u  memm  xmmt^  k&  Us« 
iaJuBetKm  «»«•;*  tli»t  T^Ftsbwfcwr  l»roaigJst  oitt  &  db^ak 

#Xd«0O«  1  ]|»ir'r«  4tt»i  ||i«i4  o«ur  h»lw  L&et  f  tttur^a/  afid  if 
X  texvm  y»u  ft  Xafffwr  c^B^tsk  it  «oiil,^*t  i^  tlBureusli*;  titftt 
Jam  T«^»ivmi  t&«  ak«^  ma^  HKV*  *  r«<a«i|»t  Ui^^'-efer  te 
Joiwffliiiig  &  iNMhlifl»«rx«r{  thAt  tkukt  warn  tim  ^aluf  mua-imt  b« 
«v«r  jr«Q<»iT«d  OA  »«i90t8Kt  of  tite  laJ^XRatloa  suit;    t^t  in 
Urn  Bmm»f  of  19€i9  be  3Uid«  r«i^i»«t8  of  ttiimiwilng  fer  fe««» 
ia  tJMt  p3re»«no«  of  Bessi*  HnoiMilieaGy*  ft  BtJKa04pr»£r£M», 
3sjrtk»  A.  Bitaw  MKi  iNolKiri  ik«  ^«a4tanri»»  «!»  aa^iupiea  iJNi 
MMUB  sulta  or  off  lots  with  hiM,  £»4  aXoo  o«  Jianaaxy  ^t 
]L9IC»  ia  t}%e  pr«»«»<90  of  "S^vtz^tmrffor  vhoa  t^  dieselutim 


««• 


>9  iXJtv  t.«\  vonJl  U9% 
'91  sin  i^Ustmm 


A««B^bv 


o   «0l 


V'^  '-'9"  ''  ot  •««>  tiiiiitir  .jd«&x4  "i*  «»• 

1  ^  kite  )pi»vai»«»  Max  «fM(  <t9»  Ma*  i««t  <nr^  X  •M»«SX| 

i^  tfiMli    {lJUr«  a«i/'< mi tKi  •djr  !•  #iBnt»  «•  i>»vi— pn  -!•«• 
«M*t  «««  latlltWI  t«  XlJMjIW:  •!»»  Ml  «I«X  %•  Wiif  «CJ 

«8S  ^— jilt  ac  sc:  tAltf  A#JV  iii»<tl»  k«  tt^aas  Miaj 


xvilXtf  aX 


for  dis««ul%lca  -mm*  drttue  vq^  r.siw  sign^a,  ii«  tol^  JCtlnmning 
timt  it  iir$Tlde(^  thai  kn  tiw«a4  pa^  all  thm  4«h%m  emA  e\»ligi»» 

sai<l*  "Mr,   Joh&miln^,  that  inclu4*«  ^gr  «>ttert$«/*8  f9«»  ia 

^•rtbers«rs   tl8&%  Jeim,>iitlaiE«  t]»«  4s  f ftsh^^at ,  »«i4  "iai  riglii 

X  ii]i<^«rr«taiid*;   th^%  &t%^r  li«  nervism  »«>ti3t?!  en  th«  <i«f«iia^^t« 
«tf  ^«  aitbdlra.'waX  m»  %!»»9-ir  #.tt«ri»ea^,   'lelmriisiatf    qim#  to  ^iis 
•rfi<9«  «t»l  a.»k.«iil  hiu  m^  h^i-  »<stvmi  ^oti^e.  @»  Ma;    Uiiat  li;» 
%9X4.  hia  'ROW  1  ites.v«  b«?r@a  ««jriftij^  fiBjr  yeu  f »i  ilsf xOly ,  1 
luftve  »9«at  «  jgr^at  4«a3L  of  if^  ti^#  i»»(i  smmsy  «&a4  ^su  h&v« 

ttod  you  b«tv«n*t  4en«  »o.     1  i^n  «»t  |gi»  Mit«siMt  ia  ^otsr  <m»m 
u»Xes&  you  lutgr  »«ift«t:'ia^*;   timt  Je^nsniag  tJ!i«»B  sai4  *;3reu 
lci»«  jr&u  iiriXX  f«t  jr^^ic  a»mt^  jr@u  ar^^  a»t  afr«ia  I  imT«n*t 
Kfti  it  new*;   tl»»t  i»«,  ilia  pX«iatifr»  tia«^  mmm^^m  *weXI 
jf^tt  l^v«  tola  sies  thmt  ^^■pmk%«aX3r''l   t^t    *«iayt»ieiji  iimn  «MKk«d 
"^9  aRt«^  4o  jr<m  «ssit»  wlM^t  «r«  ^oux  f «««'*;   tk&t  he.  y^ 
plsintiff ,   »&id  "I  tesve  <mr3aM54  f4'€0»00  \m%  kf  ^^u  »ili 

tl^a  )^i.d  *ao  I  w«8*t  9«i^  yau  ual«{i»   I  h»v«  t<»**  somtiitMfia* 
t»  t:^t  «ff«at«  $ia^  l^^ft  tJt®  dffi«»* 

Femr  •t^r  «iia«tt>:«»  testified  in  oojfreberatioii 

A«  BluMM*  &tt«2-ii«>3r  At  XtirWt  ^m>  vma  km  %^   ssmi^  suite  Qf 
mtfiem*  with  Uw  f^^i.'itlff  in  19C9  a»4  l$l.€,  t«&tiil«^  tlMt 
h9  iMm  tb9  4«f«a4!tnt  la  tl£»  ia.%imtlff  *b  effiae  a  aiaiHJ»«r 
of  tla<rs;    timt  ^  iieard  tH«  ^I«uatlff  wik  J^e^Numimg;  »ver 
ttM  t«l4^ia6a«  for  £so8ii^  en  aooeitat  wf  ««rYi9^«  r«iider«d  in 
tlM  iajwoiatioii  tmit;   %'im%  im  Itsmrd  tJa^f?;  pX&iatift  ft»ic  if  ^ 
«»ttI4  ami  imurm  #ftOwOl^  »a  ftooeuat;  tia«t  htt,  %^m  vlia^mii. 


•  i !  J  ,  Mil 


9i 


.t'rsi^Vu 


htnLsa 


ysi; 


•ap/siiirf.: 


Bin.;  v^ivK   i^.<i~ 


2  l»i#«ff»t 


%»^h  th9  affioaylte  of  a  mmb@r  ef  >siia«sii««  in  aonn'^cti&m 
«i%&  %im  iiMoRaticn  salt;    t^%  «lo»i»it^  |»»44  Mn  112*50 

t%9  si»%nri^  fa««;    timft   yi^ra  wsur.-s  2f>  or  4v  «ff4d.n¥ii»; 

ti^t  M»  b«st  z'«oE»l.l nation  i»  %Mt    '>^}m..l!t^  ^stl4  Mm 

*#  tJwi  t»Xflkiistiff »  t?^«tif.t«4  *^sk%  nh#  did  sU  .1    ?,^.-j  mrX  as 

r^m^m^tm  4i«ti«i$tljr  tint  >laJiiitlff  rmklw^  ^shuwfilnfi  f«r 

»ia«^  «n  n«>3«tt«t  «f  Jsie  f»««;  ^imt  nlm  tee^T«4  the  j,»1i«i»tiff 
tikUe  %^  him  ©vwy  ih«  t«l»p*M»«wi  ?&  asash^r  «fcf  tijac«j   thsi 

glMimtiSf  4m  »#soimt  «f  K«.rr$.aae  r®nj:i@r?s4|   llifet  %imt  w&u  ia  the 

lull  «i»ifti^  s»(l<i>^a^t  iiis^'  £<c-R«^  ci\  }%it'  r@r»;  U)itii.i  s@  'mtm  p»;fiJB^ 

Hmt  ft  £«t^l^   6.».&X   of  8K?.£l^   rJIU   felt  l»i   &Ui^t    tH    4»dVtit»0«   Jilat 

IM  %eul4  |pr&  it  '6tt&  %t  l-J^^  ]»£'«;«'£:&!&  "iissiii  hi«  smiB^  yg&m  all 
•f  wi%]ias««»X  tr&m  tlsw  iaja»8ti@«  m^i%  |»«jr««>;mll>*  oa  ion; 
pxmtmem  «xpre&i»ieii  imt  1  4i»  ^>i  kmnr  tisiftt  it  was*;   &h&i 

i^skS  <Ij3  %  tiiJl»g  Alice  tMtt  for*i   timx  «m  earn  i»oQ^gi&a  ^hea 

.t«iiayijijali?!j{  -ad  ^^^jrinb^rjEej*  5^r«  In  the  ^^l.stifT*»  effltf* 


•a* 

eiift  nevf^r  htmt^.,  mxsy  f.if  ciss-fticr.  or  t«i3£  tfeet  r,h»  pltiijcttlff 

V£«  in  tJfet*  »£b&«  suit*  »f  offie«ii  «ui  th«r  |»i.j&;li»i,ilff  t««t4.fi«4 
ti&ftt  in  iJ^  Spring  •/  ltic«  ^  %c««  -pr^nnnx  Msmn  J«.imimiag 
eusMS  to  %h«  of  7 ion  £y»a  ai&lt<^  tli«  ^l&a,!9tiiff  *wi^  (ii.4  jr«»^  <^ 
ilHit>#  w^  4JL4  jram  »#n4£  msj-  tJ^t  »i»tla4»  :^'7*   J&arost'?^;   Umt 
tli«  latter  «.«i44  *2  mkvm  %&  l^y*  fM^;»«  sij»a4i|r«  I  My«  $»«aew 
f»nit(?4  i£  lot  el*  '«t»r)c  in  ^«^u.r  ^mns  &.fidi  1  <s«^  »oi  ^  oe  witii 

»6a«jr  ^tttii  /«u  imv«a*t  4ie»(»  it*;   t^mt  J^imis^i^Utg;  tlmti  e^ii4 

jr^u*     l^»  Jt«to42ik  i«  ^««^«-  I'fe'i    l.i^i  (&^  ^Xis^ntitT  tMmm  %»lM 
9im  Gut  ^uii«  6i  «isB.  i^&x  ijpswTiti^ji  «%fi4  » t«r^^rr,-^M  IS  s:enri9««| 

i»l»  mift  a  3»sirt»«x  with  t)m  ^mfmmmtt  ia  IfCH  ^ft#  ItJLO*  en^ 
iii»9  ftttl»s«f;iu9iiU#  »elMk  M.si  iat«r<»t  iM  &&#  i»a»4£3r  b(uus.ia«ft» 

i^tattt  ifc»  first  w^it  %»  tJMf  pxaljatiff**  Orffie*  feiar  «>r  fi»* 
tf«y«  after  tli#  ioj^zidtioii  salt  w«l«  et^ue^t^;   ilt&t  hm  iem»mibmtm4 
gioiag  t«   likfi  |^Iaintiff*e  ofi'i9«  tt»<l  9«i^isig  ^c>a«^^  ^n  tkVi'30im%i 
Uiffct  to*  lMk4  &  '^ntnrintifkn  with  Ms  Furti»«jr«   Js.lmani»£«  la 


for  iMO'CHinjr  «a  »e«6tmt  tii«il.  it  Vsga^ti  %@  g«t  ii«  w«  r«silljr  imted 
«r  f«3t  *Xim  009^  «^uai  aada  i»at  f«jr  11^^^^  «»i£4  I  ti>«lE  it  V» 
lAm,  Vmt%mhmei^wt%  ttrnt  tim  '^mX^  »uit  ^^^  ^4  at  nimt  ti»« 

ii«a  9f  th«  pa^swiat  #f  ^t^  t'itxm  tl«b&ii  jy^ol^sl^  hiss  fees**! 


lilfintiff  tv  %»  tiw  «ff»«Et  Us«t,  aft  T  v«fe8«i«ii^£  »%4&t«»«  yam%  hm 

Aft^  tol4  Ms  Vtmt  lHf»  '«.&»  set  #c»i^K^  ^  ^  iuiiijfy:il^  i4i  tt.^ 

•/^hftsiiillg  »%i<i«  *I  ^«nnHi*'t  it  hmrm  hu%  1  wiil  bri«ig  i%g 

Jl  vlll  iNriae  tJM  iBOii^  a«att  <la^;.   ti%\t  h»  omm  m^wkim  ssx^ 

of  olaiaj   Utt&%  m  |J^jr««)  j^r«|>itr«ii  wa  mffi4mvl%  «i   s^iitA 
and  lBinrrc«^t4»rl4»s  &aa  jru.««i  umhs  «]at4  sulbea^ju^ailjr  na^dm 
*  aotiott  for  a  rvki«  l^r  the  ^alatifX  to  amtm&t  tlc^  i£it«l^ 
t«Kftt»ri#»*     Cfi  tim  otb^jr  )ttdB.a,   tJo®  4«f<»%'e«KAi;.«  J£^lafe»aaiii9|t* 


Aim)^  MOM  «tf  :    Vioib  ;ra»«  fffutmn  Mta  9Bi«tf  til*  I 

Ji**«»  rnxma  »  •Ix'i   ami  mU 


X%l€i  i«t  y3L«MQiuMnl»  aa»#,  hs  -^'^s,*  m»4.  ter  ISffC.C'C  fox 

I4ti^«tioj^l   fcjuifet  t^®  ^l^lsiiff  tt^i^d.  •So.     If  yuu  go 
#tnm  %^r*  ymk  w43.X  a><i«til  yrnt  mm  %S&^  m^  %hv^  will  }»Xi 
yttu  v^  for  t^  m»m^i   tkmt  h»  tli«ft  %j[yci6&  %IM»  plitlntlff 
(JTstroo)  *i9%Hit  is  jreux*  ^imi^i^  sa4  tli«  I&.%lr«r  8^4  *l  will 

4eii*t  oeiinii*  iin»ii«@»»)^«  if  *.  idi^m  g&  diS'^a  %h^-c^.  ami  giV9  tJtsa^ 

titaii  til®  j^l«ujsiif3r  i^d  V««^  ^^^  ^'  &®  iF^^  p^^sig^^'^;   timi 
lIHse  Qftso  imR  <;%L1»4  i^ottf  we^  ^Ti^r  IMi^  ^^:siiff*ii  nl%^ 


V«  aar#  of  %h»  mplrnXun  tl^t  iyal»  ci»^t»o  iih(H^l4 

4mfmk^9m%t  ^^'^mtnkne*  stmrnXf^^i^t  f«til«4  t&  i^r&r*  viili 
««ff ioiottt  «vid«s<s«  tiisii!  «^ntrfk«%  for  «  «N»mtine«a;i  f€N». 
th&r^  «]r9  »o  lioagi'  oe»«ri«;t«^t  <3i.ri^is»it».s».0»e  t««tifl<Hi  to 
Igr  tJMi  plaintiffs  Blsi»i»  £>««i4.ftjrv4«t  •  Qis^ftmaidllgr,  iyci4 
9«iPtslNeir^«^  t.h«it  tk«  «iri4«ad«  e«  th«  ^fc^^^gamt^*  ^«l»li' 
i«  of  wmr^  f««¥l«  prol»£^tytv«  feroo*     ?)»»»»•  t«»o»  fim  tri&X 
in^m  orriKt  i&  »ujit^i&i£i|;  ajs  o^J motion  te  tb$  Qa4»£(tios 

*»vi»^  itiat  t«»setifio4  timl,  ©s  Jamiasy  3»,  ItlC,  &t  plmis^ 
tlff«»  «ffio«,  wli«at  tfe*     laiaiiff ,  f#i!iwis#jpg«r  Jind  Jaiaamiag 
iv«r4i  pr«ft«ai,  and  tij9  tiie»olutiam  it^r«^^^«mt  ix&4  "k^m^m  4iXiamk 


.-r^ 


mis  Ami  -iufcioT  «v4Ht.« 


*t^at  the  ft»m«#tUo«  »f  i^  fina  d*litii  iaalttd»a  hi«  fiies," 
It  !»%«  @atir«Xjr  frsp«^  for  tii«  stl^Uitiff  t^se  i»  iialc*  «• 

r«bttttftJl>  )>««;i«fm  J^^satfrnin^  Imd  <ULr«w|ir  t'^^tifi^d  «a  r** 
dijr«9t  «xa»inAti&a  t^t  ***]»>  tiiiisig  netM  s«ul&  ia  1^«  ^c«  of 

th«  ejts»4nMi<w  of  ti»e  S9£uriv«7  L«^afdj3r  ffift^i*  netnixm  «%»  nam* 

ti»4.  %&&k  pi.A9«  dt  %S3a.t  a9j3i¥«tanmii(m,  it  vf^s  ofiOLjr  ri^ht 

si^vot*     Almi,  iJtm  la^irudtitm  &&n%»inXn^  \,h^  >sordiit  "^ad 
if  S'^a  l»«ii®v«  tb&t  tl9t<^  plaiatiff  %ritMre«  em  uttern^y  Trem 
•ai.4  <»»«  «it^at  «a7  Just  ^&u«e  or  rfiriu^a*  If  a»Qf*  f&r 
4ei]sg  s*",  #i««#waB  erroneous ,T&«r«'  »si8  etirid^^ia®  %s»adiK^ 
atreatB^  ^  s^i^w  th«t  Vm  »l»isttiff  hmd  &%  raxi'OMn  tisane 
lMfer<»  ]i«  «4tla&r«»  mmI*  d«aaad«  f^r  fwea  j^r«s/^  «ari*«4» 
aad  that  fast  mm  a  r^aaaa  far  with  t^lsraviag;.  ^f^s  i|pBor«4 
ift  tJ^  laeira«t4«a,  »aT«  as  tl;^  iWQf  taJL^ht  iat^rpret  it 
a«  a  4u«t  aaua«  «r  rm»mk*     In  g,^  ^,.St«  1>«  E»  ,^.,  v^..  i^ 
fia«fi|<jx-  ;&  XXi«  A#f^«  |IH#«  Omi  e«vurt  aaia  im  KXtcvxi^y  <*»cyf 
<l,Wfcmii  th«  pajr'i3>«at  o£'  fa^e  already  ^^itttt^t  &a^  that  if  mtt 
1H^4  tf|K>a  r«tv»@«efcb;i«  nctio««  i3«  m^  nkthnimm  f^m  tif^«  «»aa»* 
t^f  i:a& trust iaa  igimTmt  tf^  evi4<^^^  &11  that  aulM<»et«     ^^^, 
tr.  mitim^.  US  ill.  ^^.  S4«|    I^2i£  !«,  iaigj.  81   UU  App. 
^9.     Jo^aa»i»^  a<$i^tt«4  t^t  Urn  sOalatiff  tola  I^Lm  rJL» 
«^a^ga  la  th«  iugfefer4*iji  oac.a  ««ui4  is^i  $a)&«CCi,  tmk  v^  jtX&ia** 
tiff  t@Qtifi«d  Um%  'd«rar«  tJMr  %i;itMx«»fel  nathia®  k«^  l»a«* 
paia.     Ua^er  Uj*  ia»tni@tia»  wMe^  wsa  si-sr^m  i«>w  *»ra  tiwt 
Jiursr,  witiasat  furthffr  aalit.Mawiaa%«   to  d«i*j^i»«  wisat  «»»• 


»#tf*Jt 


^▲kUk 


.v/juoa 


t3B»  Ji\»4^smsu%  will  be  r«T«««««l  «»4  the   C!««8» 


^Sli^iMia^  ASB  3l6lAS9Sah» 


•-ilW 


^^s^iVMm  mk  mrmcmm 


"■  THca 
,  J/        oocK  ammn, 

214  I.A. 


670 


3 


im»  JWS^fl^  fAiei*CS  diSli»«r»^  tit©  «iSii.ttitv.ri  «»f 

•ait  »|^iilit  tile   4®£'if*4diiat  for  m.  &■  :?■.:«;•  auiing  &il«€i«e 
tilit  br»»eh  ©f  «  Q^rtalc  writteis  «aiivri-*5t  <-*-d-i:\  inffciv«a 
lM>t^  «w«f»l©3Ej5«at,  isa<i  tt,«  interest,  in  vf*t5  buKiueat-. 

T>ii?  «ir4d5S!«a«f  ®.i«»-#ii  i>M5  fotifewit^:     For  &  i»ffiric«l 
4a»t  prisT  t®  Jftwuajy  4,  X914*  ttoe-  os;«8|ilitii,n^ni  h«,a  be«» 

'.es^iat^',     tl3uat   «o»#«*!Ry  «*«  ia  t&«  !su&i.n«]S*.   of  fe^l^iisg  .sut^» 
Mobile  n.s«9»t»«irl«e  «a?5fa  as  }M»rst«,   <ils!^»r«  fe»c  lift»*iM»lit«». 

eawigiaigtw     Tint  b=(i«ifttti»«  of  ti3j»  4«f«^a4a.^t  at  x^xX  %%&&,  wu-t^  t.)im 

At  tij»t  tia*>  the  '^^■rf*m-d&.n%    sjosaij-any  aia  jsot  ^6*¥^  wJi£>t   is 

Q0a^[>i«UEi.3At  as4  t3*e  4i©f«9iifent  e»t«'re4  into  aui  or«l  «er*ift.»«at 
«hi«i9i  *^roTia«*i»  «ss«»s  otiMr  titiaics.   ^^t  th*   'Sesiplalis&iit 
•lieula  iAUMin*  ifurt  ».i»a««»o>r3r  4«^r^«at  for  tb«  a»f«»nv*&nt» 


-2- 


which  department  would  deal  in  horns,  dininerB  ,  lift-a-lites 
and  automoljile  accessories.   It  was  provided  tlriat  he  should 
receive  a  salary  of  vl50.00  a  month,  if  the  receipts  of  theaccessory 
department  justified  it,  and  if  they  did  not,  tJriat  he  should 
have  a  drawing  account  of  ^12,50  a  week;  also  tlxat  he  should 
have  a  percentage  of  the  profits.   The  ooraplainant  worked 
under  the  oral  agreement  until  i^ovember  25,  1914,  at  which 
time  an  accounting  was  iia.d  ana  io  was  iound  that  there  was 
a  loss  in  the  accessory  department  of  .>^491.13,   In  detornining 
ttiat  loss,  certain  expenditures,  or  runaiug  expenses  as  they 
were  called,  including  'bookkeeping,  telephone,  insurance, 
postage,  stationery,  printing,  attorney's  fe-s,  corairdeEionB , 
electrotyping,  lithographing,  tools,  dien   arc'  patterns  vrere 
charged  against  the  accessory  department.   On  November  25, 
1914,  the  parties  entered  into  a  written  contract  the  mater- 
ial parts  of  which  are  as  followe: 

"The  party  of  the  first  part  (defendant)  to 
pay  unto  the  party  of  the  second  part  (complainant) 
the  sum  of  ^12.50  per  week  until  such  time  that  the 
sum  of  v491.13,  nov.'  a  charge  on  the  ht-oks  of  the 
company  against  the  above  named  accessories  and 
the  running  expenses  connected  theewith,  ie  fully 
paid.   When  said  sum  of  f 491. 13,  together  v/ith  the 
running  expense,  has  been  fully  pnid,  to  pay  said 
second  party  (complainant)  the  sura  of  ^18.75  per 
week,  provided  the  gross  profits  siiall  axaount  to 
4iil8.75  per  week;  otherwise  the  party  of  Lhe  second 
part  (  Gcmplainant)  is  to  receive  ,,12.50  per  week. 

To  pay  to  said  party  of  the  second  part 
(complainant)  'Jb%   of  the  net  profits  and  to  retain 
25;^  of  the  net  profits  until  the  suia  of  :;>25C.CC 
shall  have  accumulated  and  credited  on  the  books 
of  the  coripany  as  a  reserve  fund.   After  the  re- 
serve fund  of  $250.00  has  accumulated  party  of 
the  first  part  (defendant)  is  to  pay  party  of  the 
second  part  (complainant)  the  whole  of  the  net  pro- 
fits derived  from  the  sale  of  the  accessories  until 
the  back  salary  (meaning  thereby  the  difference  be- 
tween the  drawing  account  and  the  salary  account  of 
1150,00  per  raonth,  computing  the  same  fro;.-  January 
4,  1914,  iias  been  fulli-'  paid. 

When  said  svim  of  ^491.13  has  been  fully  pc-id 
to  the  party  of  the  first  part  (defendant)  the 
reserve  fund  of  '#250. 00  accumulated,  and  said  party 
of  the  first  part  (defendant)  I'laving  been  reimbursed 
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J  i  - 


tr  r  ■-**#>  a  • 


"  7!  ;or:::^     ,^ ,  „  ,     _        ,..:.: .     ■    ...         _,....    „      ,  :. . . 

-^oSn.  B'tinQo   nsiJ-i-rw  £   o^ni    t'>-:'j^  ,     "PI 


njt£.' 


^s^ 


far  asyr  toi^  «ili  t^tkmy  4q4v&B9«^  #r  «ai|n»»fii.«d  .?;ia(i 
iHi&d  la  ftt}.!  for  all  ^JD-teri^a   t«j£«ti}«r  ^titlth  oiteor 

In  ill*  jB>beT#  »«sfeat$d  .«i^se«Mi£&cjrl««  *   ^  '^« 

Ukt  pfcrti4».«  a^i-«^©   tt'At  if  fay  A«e«*'t  I.,  leij&»  tJMi 

i.J»*»  iida  <^ire«^«ai.  »j^iaiX«  i&i   the  opti&a  o^'   th» 
^rile«  2i«ir«t«*  tee  a»aiajp«^  anil  mu?-  •<m^-d.* 

JPtfrttiisAt  to  tarn  tmrnam  9T  %im  «ritt«B  i^]iti«9%» 

ana  43t*<»  ^ftM^tm^itXitn  fm  &9im^m%  &f  is&Xiaj^  &%  %tm  ^rate  &f 
11^*^0  a  tii««ic  ttdtil  &miu%,  A^ril  1?,  i9id*     %  %m^%  UiM 

#f  f491*X2ii*  &it4  m4  ^mt^  pftld  t^  ^(unNnat  runnissg  m^j^mmtii» 

\l^  JUA  wns^bO/    f»£-  «  |»«ri«4  Gf   SlX%««lt  HM»ek%.      ^  H^  |»€|^ 

|>;i<@<^*€0«     iiii  a  svs^fi^t  of  %imt  «9«Mi»a&tl«m«  iJNi  4ttf«]Mla»t 

tii«»  |Ma4  to  %^  o&3i^3.al,&^^t.«  OS  &#€!«'.mt  of  \k:^^,  e^^^Xsuqr, 
i^t&te^  wus  ji^revid*^  fox  in  t^  o»)»irda%*  i^  mm  of  #$@€«<3G» 
iMi4  on  3usi»  3Ca  19l&«  fr<»a  Uie  sujss  {»»uro«»  t^  os^n^laiattitt 
«fto  9oJ4,  ois  A^^soitmn  of  l«*sit  «^i«*2?,  «ii30ii*&er  ?-M?c,OCv     s«h»» 
tis5«  ^ei^m^^  ^\ilS  "^^t  ^«^  <Tu3ijr  SC^»  19X5*  the  aci^iiXeinjati* 

i»04t«att]L«ti#4,  iMikft4  %:$m  etfitatfrm  «f  the  (lef«}^^upt<  •s&s^MUQr  fe? 

»I»i]mnt  ie  mrltii^'  mx  fol.Xo«i»$ 


f^tr  lie 


«'««»if» 


ic-^^ 


Kin 


•to  r^^iard  t©  «u.r  aostr»«%  with  ^rtiu  of 

as  JKttdit  of    the  «t3ceuaV8,   to  Am^ittiit  1st,  X$rI9,  ef 

ifew  auic*..^v'»>il#  fc^ec«^Si-*7j«*  »^3«i.fJ«d   is  »i,i;j5    ?»»• 

jteve  £a&»ael.I^  sala  «ea&r«i(}l»  %.n  sf^^a^nMmo^  villi 
SiiiHB«q«i^tljr  ti$»  $Nft7%i«8  mm%  ^ikI  HAd^rteolc  m» 

fre9«r  *^  w#ts?  m»\  ai^ver«ti  Igr  thewaritt«»  <»{mls-aat«     thmrm 
WdM  IS6  &«iU.4<^mt  Sifk^i  %h^  -■msi:^i^i'^xmmt  i3m'ti%nUm  tk«««  pjPiN* 

tlMi't  tli«  jB»i»ttf«t8tu3r«  f»f  t^ifi  m*smmf:^Tt«m  ■•»»  MHjiipefila^* 
i*,a<t  ti»4  Umi  asmty^at  m&i»  f9T  tfesfit  r««»««  e«ga<9«lie4.     thm 
4«f!)m^9t  fii#4»  »lLs«,  f.  «f^»8  %ill  setting  «•!►  ife«  wrlttea 

wji«   sl?«ij»«^  4t  laA4  *v«rr»*%14  tfe«  *o^s>lj%iaasHU     Aftar  a  rss» 

^.4«attsa  'wgn*  fii#tt#   th®  «9»tt«y  nsk»  r«f#rr»i4   t«  -^  sssk»t«y 

(3(i«t  O-^  i&0€i^i»ori&e  te  ^cstf^^ojc^  4«q^«.rta<»i %•••*•••*  f9a4>2.;^ 

Sttttising  «%p«Q«e»,»**««**,. •••««•*  434«?^ 


ifjult 


n.^K 


.1       ..'-i    ^A. 


•IM 


<«li0  4t»m  %ti  tM  »'i^e^bftimt>£it  in  fa.Il  for  ^lc^s»d«»  ef  }a^iM 

«i<l  ft  4««jN»#  e!&i«rf4  ttj^^xi>vi«9t  3»»4  sd39^i£i&ii«g  tits  £))ftftt9r*» 
«rr«4  i«  ^i4iag  l^t  u»@  wi%  pr&£ii»  *  l^s  iMuPtta«  u»««i  im 

«»•%«  ana  cK^HKait*^  :^ip«  b«««  iM)#»t»it«4  f^^r*     l^ia««ft««  mM 
^ff^r^d  «»4  ;:»$)iii«i9ir(N£  ^  %^^  saunter  iM  #r^«^  %.«  :^m%«3f^iim  t^ 
aMumiag  «f  ilM  «^jNUi»  mrt  i^i%fils«  «•  its^a  i»  tJ^  s^at^fi^tit 
ift  4iii«»il£»i.     tim  «^B9JU>ias«t  t^sti  ficd  fef  liijeis«^;  mm.  DA 

mm  SmdMA*  ft  i^^is  jidSQimtfiat^  «^  did  #«»«  lM^de»^lii8  fSwi 
ii«e  t«  U«tt  fer  i^  4«f  ctta^yatt  wour*®  wita«»s«e«     tU*  (srS^ms^m 

«ff  t«ii  «MiaUts  {»ri^  «•  tint  ttifioiaig  of  tim  vrittwa  a»nt^i<rt  iit 
^tMotieii,  »si4  it  i«  «telt;i«4  U>at  in  th«ir  jr«Iittioii«  im^er  il3^€ 
•na  o&»tjrAoi«  »o<»«ai»d  »»ywin>A*  inr  ii#iiiii»tr«%i<m''  ^ok^mm^m 
mNPv  nut*  <imr3Bi^t4» 

«2m  profits  mi'tmr  tim  jn^smltm  ms^mmtm  «tt4  ih«  t»»%  »r  xMi^riala 


>»»aJiM|i 


9 

Mr«iU 


iCL  ^M-]M»  it^-^itm^.     Oft  tSas  ot^r  hf^3a^  it  i£  a&tti«ist49ti  %s^  «JU» 

^s^m,     Tim  -jti&^ttiT  fs»«»d  ti^t  m%  tkte  %isim  of  t^  is^stitati^em 
«?  th«  aa«5fit»©«si!!5'  i|ei?:\:?tsafeftit5  V ,  l«i  J«ttM»j?3r  1014,  tk«y-*  ti««  « 
6i):fjaiii«  K^x-eiirsiitnt  si«  t^  %h9  |»]rii»9«  at  wMdbi  tb«  e»«»«iill«A 
«.&«•« -Cfjri 49  «ii-r^  t9  %Nt  ii^Xirifr^  tt»  tlm  ft«oe«»es3r  4«^i.rtj»«»t 
ft»4  tjsat  t£i^^^  «ere$     If?.  1  l!ii»ir»  4:1<h^$  t-lo,  £  fmsn  94#$  le«  3 
iMet^A  9C^;  S«'»  4  h»r»  i^^»  t^ttu     T^  ^etmm^st  dtrnp^trnt  IIh» 
e«£«li£&i&a  of  t^  eu^.tsir  ej»4  i«c»nt#nit«  Umt  tit®  prioss  infit 

sot  iAoludff  usii^  ciai  i?^>r  ^le^t  km-  mmi^mr&iMXXsr  k&Q-^sm  ^m  enai^ 
ia^ikA  wstA  £i«li&4Mi>«tiSftti^&  ^X^«si«««,  #JSNL»  tur^^Wt,  t^t  it  tmii 
«att'^X«(i  ^   ^^i%«r  a^aiattt  «li9  a^Messovy  ^i«j^rfwKat  firie«s 
ia  «axt99s  of  t^$»  4^^i«'t  i:iU0t»4  as<si>3^4Aji^  te  iMm  itt«r«%»«^ 

jkttfif  hearing   vm  ^it3i«»»«»«  %j»d  -sonvi^insriqK  ^^ 
t«H^ti39^iE^  th£  £^ic-t«tr  cetinlua^a  t^t  ""it  ^^ft  zi»t  ihn  i»%im%iam 
nt  %i^  ir«»^ti«is  xn  nsiti  written  fe^r««t»^^t  te  iaeltt4«  "evffjrluMd* 


n*  !»¥««- 


^h^giitr. 


sftn«teir  r^^.w^  tm  4«ffti34^it  &ii  «ipi.6rt«iiit3r  t«  $»ut  &r.  pre  of 

tlNr  r«^4^  U«e.i  C:iut  t^i^  ;3ir|«$»$«f  #.0d«t^t&iMi  ^^mfm%iSi  i!(«^-rt 
■Muio  ««  hite  Ifey  i3r«i!  «&f  j:?i!iu»«i^t  'SfMc^  ©cf-;*!^  ©-nJ^'  >si>it«  ^"wi 
■ait't  i;tii»  %^  Xhm>s-^  /Jagit  &v^i^hms.4  ^^-iW^m:^^  ■'mm  t-c  hff  *£rsitt#s=^* 

«liPNec»Mmi  «■»  ikuter^^  late*  tips  i^«^9«4i  «i  tii^«9li  f4i^  ii>«KHi«#»«<» 

tlmt  «^»ia  %^  alit4»  «f  th«  p9krti«s  tof^t  m*  %«  th«'  »#«ffiii9ysr  «^ 

t^  IiShnum*  »•%  profits 9  la  uic  %rit%«ai  ae«l,«'&^  ia  ii)*t&%iea« 
it  im«  t)wt  Xh^sty  i6iMkvkX4  b«  dj-i-^t^xmlaj^d  e«(iIm@iT«  of  Ui^  so* 

4#  ill.   Al^ir*  ;Sf9«.  1^  it  v»44S      '*0^<srifi  mtg   (mi^^^-^l^  i~%  OesJ^ii  af 
%i«n  aftggr  l»a  £i»tJ&«jr«<i  from  all  %im  §A^ma^Uai&t&  eorr^tta^iiag 


*:  a 


It*^'^  itr1tKh€ 


tur«  ees«if»ti»i  «itii^  tl^  t£ttt-&ii«t[^»  mvlAumtm  ^sd.  &Bm^^m%iMm 
mt  tim  «^a#i«itt«it«  m0  «r«  ttc»t  jrfiwt&ftaMgir  |»0t.if i«<i  is  ^n* 
lAwtiaig;  t^t  %^m  smmtmf  mad  %Mm  iietmmiXt&r  sjrrMt.     Mfsa8gad>a^ 


j:«    tlMmi 


'H^tttOt* 


glM  •  ^4^1 


A^i>^X««»f»  )    A^l*3§^  l?HO« 


^03^  J?-.    Hi^ 


/    1 


AS^p^lSiBt. 


\^      214I.A.  670"^ 

i,a  th«  sua  of  $ft»dS6.34  wis  ejsiirrftiS  tn  the  ^■Jir^uit   >-.irt  ' 

upeo  thr«^«  ^jres^Sssoxy  eotji^tf  tfei-p-  tkt%%  4?it»4  April  2*?, 
l^C-^,   f^r  Vm  m&.  ^t  ll,S3U^5,   fcigraed  -J&ias  F.  ,?a««:i»s*, 
tiie  «««»aii  4&t«!KS..  Jwt«!  a^,,  l.t<:i»«   t^t  %W:  z-jm  ef  ISCCCjC 

4«9l£.r!»tJ[^on  jril<»4  i&  SMia  9^U!£«  nrltM^  0ix  4i3^e  f-r^m  iM.» 
4»%9  %hm  Jtt4#»««l&  heretofore  "k^  &Q&f esuion  iti^indmt^d  hm-sm 

fil«4  »  pl«a  «f   IJ9«  £«»«?«!.   ienuo  Ami  n,  ^Mk  tf^i:^!!^  6xe» 


aoi*e.     Oft  Jtttt*  5«  19ia«   thft  i>l^latitf«  fiX-^   r«iilim,ti^im, 
aiul  ift  si.allit«i'  to  ite«  pl«&  of   \.iv7  ^--{&<@:r&.X  iti.uxi€,     l^  t.u<? 

ii|^   ih«>t   the*  mte^kd  ftsf^uas.at  rec:eiv*d  farces   tj^  gis-intiff   liM!« 

ii»«  pjrieir  to   tho  «x«c!i^tlo«i  9f  sj%X4  si&t^-^.  tis@  d€-'f^r;4«Bi  i^uff^r* 

tkte  ti«f«ii4i«^iit*9  ImsiseiMi  j%il4  W  tti^a  all    di»s!tra'^t»,   -4.&^;t»»«:nit»a 
pttp«r<»«  sototi  eta*,   st^rtoiiUng  to  si^ltl  £ai«i»«ae,   a^sa  s%iff«.r94 

Mid  pejf^tiOii  ttjt.ld  4«  Prtutk  gi^«;ifi^  to  o'i^Uti^  Tre^i  t]^f  plj&isN* 

t^@  s:ta.a  4ef<?ia4^at.     €n  4^^711  S«  l$i4.   tb«  a^f^^nd^nt  fil««t 
ft  pl«ia.  AlXcgiks^  thBt  iis-e  aeie«&  messtioiitttl  in  %is:&  u^ol^jriitioa 
w«.r#  iate,4«  «it)Msut  ii«Mf  geo^  aisU  ▼&Xtt&M«  ooi»«X4er«ti©a,     A 
repXio&tlOQ  to  timi  ^o«  w«ic  fiX^a  on  A^ril  XC,  X9'X4*     Csi 
Juao  S,  X9X4«   th»  3uao«  f^*  tri«4  before  »  Jury  5ia<i  en  ►<;*»« 
;ag,  XS»14,  &  y^s4kc%.  r'^:ia4«re«3.  in  fairpj!'  of   U**^  pX&ia tiffs  in 
th«  »aa  of  47»&4?«X§.     Oa  /us«  2a,-Xf»l$,  «.  iscticri  for  d.  turn 
trXaX  w&m  sr&at#4*  '%n4  on  is^rs^  '49 ^  X91§^  oa  i2.n%xfm  sm4^  affi* 
davit  of  this  tl«f«ml4a,nt,  a  *s^is%g*>  of  ^f>tiam»  ^*»  gi'a«t«4  fstsw 
J«t^9  Hoa»x«  i^Ki  th9  aa««s«  asal^n»4  to  Iti^t^  forrisoa*     '  tt 
Jttsio  XS,  X9X&«  ^XaiattffR,  iaaTiag  ©btstia^^s  ifti*iro  fXlod  lUiiX- 
tlOttaX  ooa«t&  xe  ta*»  doeXaystios;    <eeii«i»ti?a<j  of  th-'  '3i:f,t«it^» 
eouitto  witSa  »  <?«fgr  of  th*^  &3!«ou«t  8»**ii  ok  att^A.eiioa  ttesreto, 
Oa  ,5'uX>-  X.  XSXS«   tk«   dcf«B3saeJfet  {?lea4«si   tJSir  g^aei^i   i»»u«  &ad 
tte  et&tut*  of  IXskiiiktioiiio:   Rn^,  ei-x  Ja^SiiJSiry  39,  1^X7 ,   \.m 
pX&Xfttiff»  flX«Nl  ^  exaiXitor  to    tls^^f  firat  pX««t  im4  &  ir«pXl«tp» 
tiott  to  thm  otbosf.     Ca  iK's5®ia!:*-r  Is,  X9X?,  t3a«  a««e»a  Jjwuri^  vriesX 


•al- 


yriai^f.'  ^i&tter  r«r  llw  Ciior    "i^^ist^trclX^ar  ma&  tkm  City  of 

pTintk^t  wM^  li«  iMMt  efipijttst  U^  critjr  of  iii^^t^  or  soma 
4M9mTtm9&%  %W9t^9f,  to  t)i«  -fUrnXntiXTn*     tSmt  «»&  iiesNt  la  •  ratty 
to  e^t&ia  $&c3«^  fOir  p««yr9ils  aad  ti^  g^Mx^   ^»n^tt0%  ef  his 

wmt  alMioi*  kftd  fiutsii  <»Mi^l<&t«  et&r^9  &f  %im  'minis^e^  a«  mmm^^x  for 

JNfi^lMtt  9t  si^»ix«  tlif  liisaM^  of  J'^ltEt  F«  S^,ggi^fi«  Ir^   %'Jm  &»»l^a» 
jMiti«  »»a,  «l«o«  ta  %im  .?&««««  «f  ft%tor«i«»j  i^ii^  wst«  v»ismutm 
mxy  tn  om^r  i^%  thm  msn»^  fnsm  t^  mlt^  or  oih^r  mmtmuttm 

1»  «««ii  Idll  ilisro  iiOttX4  ^  m&  tmmi^pmmmt  to  le^^  iiiid^t.i.iTft 

o  0aiun»itO«  tlttut  t^c  |N>>i"ti<»il&#  mA0yi:a%  hsai  ^»t  l^oon  ii»«i|ptMMl 
to  &i!^  &«ie  «3Lco«  mm.  t^%  ihM  p»;t%im^L»M'  mUkttmtmt  wm^  «ao 
fer  t^  jmT|>oiJr«  ei  o^tftialag  &»  o<tulV6ijnB%  oi«»  of  m>n^  fwms. 
ilMi  pialatiffS   i%  »lm  oens^itnto^  th@  p3L«astlffo«  er  ^na  of 
tifttto*  &i^ra4^  to  ooll^et  %^»  ata^ust  «^  to  «»4or»o  tlbo 

flMi  isoae^  vMcU  J*  Fr^ak  Ei4?^itte  r«j>-tiviNi»  fx«&  ii.»#  to  tl«t^» 
••  ffiaomjoy  fojr  Jaim  ?«  Slisgios,  itroM  %im  |tl«tlatirf«  tapfi^a 
on  &Stti|piai«Bt  of  Sk9^-~imt*  or  )»IJL1«>«  «fe«  4«^^lt«4  ^  M« 

to  ysi«»  corotiit  of  yai«  ii@f@»4a»t*  <r&iia&  ?«  Eij^i»i«  iA  t)^  .iiiiMRn* 


*mi^%^  JM* 


tK£  ■    ■■    •■.•■■^1        ■■    ,  ■  ■     ■  J.;-  i.-r-^j'}    '«><•. 


itmL&unut  fr. 


''O 

f>XtJ 

' 

• 

"i'ra. 

>r. 

TtH 

->»^     ••  —  ' 


'    "^^  9tnat -mtfU 


PA«-V^'    ^J*    i. 


"*«  mm  imBlamltsfm  am.  9t 


«  4  *<* 


•J»4«  fro*  tiiM  io   %i^0,  S.&  im  %««tlfl»d»  »i£ii«d  tli(»  mmm 
mt  tlsf*   a«f«aaaBt,   Jchn  F.    ,;ii^-^iii»,      Th^r*  »a«  of f#r«d  in 
«7i49na9  St,  Xart£«  m«tl»«r  of  ehfretm  aMMl«  ligr  thm  plainiif fs 
]p^^aM«  td  Jo^  W,   Wkiai,kw»  lb«%««««  iUMral^  19  &7  ^^^.^i  J<wa^ 
19 ca,  ^i^^gT^l^ti^  OT@r  |'I6«0OC*C0;  nil  Qf  %iaah  ««r«  |»aiii 

t44^«r{}laB  li^iik  te   t^  a,a3&a»i  of  ^-a'sm  W,  Ms&imi,     the 
aot«  4at«^4  4jprl.l  2%  X9C'3  tQt  ^I«531«65  &»£  ^i^oh  v&ii  P»9* 
skhle  to  tiayf  ortil«r  6f  ti&#  iilaintlffft  n^e  slgB«ci  *^J@h»  ?. 
Hlggia*"  1^  J.   Fr&ak  Skssukamt  ^^^  «»•  gif^n  ip  erdejf  that 
&  ejtsok  fre^  Vbm  -^Jlt^-  ;7caspiroller*©  office  iiULnist  0>  tp 

sate-  ^ae  i^X^Tea  t.<?  ^--h*?  plaintiffs  f^r  «*  aJse^^  far  &  lik« 
«yaeu3%t;  .?•  Fyaak  Hifc^iioe  mTing  isf$r^#4  L,  Y.  Jl  iagssan 
that  J3,*t'i  r»   sdj^ijla*  »e»-d«4  a<?ne,i   ia  the  |3jriRti»g  «st«b» 

t««Ufie4   tflist  h<^   tfaiutj^t   tiaat   th-:-  aoti^>  sf  ISCC.CO  mu» 

ii»itas9%lon  ef  lale  busJls««s,     H€   further  tsetiflea  t^'i.iit, 
««4i»r««iftg  t£>  .his-  r4»s^lleeti0ii,   tii4'  %^e&  asat^s,   ih^.'  &;3f$  .fox* 
#a'.C»OC  ^M^  th^  cfie  fcr  #X«^1«$5  'Stern  ^«.iu  sia^  ^i^iisfiod 
%mt  «#r<t  »et  r«tum®4«     '::!i^   %«ft1ti@«{^'  if;«  **!  would* at  sst^ 


"JPrfteik  is  swanger  ^i4  l^  ea^  blrli^  tun  bills  ia  to  ^oia  ttrnk 
$Wi.  g«t  tlto  osisli  fer  ih^3*;    inai  ^?r».?ik  is  ih«  KBUMitfnr  ia»d 

WMi  HMUjf  miut  of  t^  %im^  m^ii  ment  of    the  lHfts4jft««fi  wmm  tto«» 


'i*i 


jr«ti]r«  ^  west  te   tli*«  iiriuting  offio*  of  tii«  4©reii.i^ist 

tolNHM  ®r  tiawtft  3M*«i  t.?mt.  Jtfea  F.   m«;:gt»ii  w©u,ia  not  V©  tfet«r» 

fir&V  |»%rt  «f  X$I1,  S&hsk  7,  MMigiits  «ftllii4  119  wad  »^d  thi&i 

ynudi  •»»  «at  of   teva  «»^  imittsd  to  Jc»»w  if  w«  vQvtld  »«q4  tlEtm 

iMi  thea  tcld  isiM  tJaeit  «i  m«a\i«>r  ©f  bllle  -s^r^:  i*a<l«  ever  ia 

Ui*  C«Big?%reil^r*c  etfim  -«itJ*«>ut  a  p«»»r  ©f  &tterf»#y,  sad 

g^vo  hl«  a  dl^Qk  for  |4y0OO*OC^  o«  Utm  tUbersU&n  B^t^ikin^ 
A»«ooiaU(3»  p«(/%ble  t&   ilt«  ejr4«:r  ef  L«  B.   Cliiii^B^si  4  C^. 

in  the  lillreriiJL&xi  Zniak  mr4  it  tra»  x^tMrfji^  aa7te@4  *iiK»  f^^tls's 
titftt  iMi  tk»n  ««»  J.  Trat^  Si^fgiM  and  »«k«Ni  his*  «^  im  &kim 
Jiia  «i  9lie«de  thai  «{i»ii*t  ^od;    tis^t  i»»  Kcid  it  «««  «  «i»t*k«« 
uad  furtj%er,   tlaai  ^  #»irc)  %^  ^Imeik  tor  m&B^y  d\in  en  %he 
1»ili«c  ^^^  ift,  <m  m&<so^nti  tkAt  be  ^<m  n^v*  hXa  m  »»mwt 
olMek  4ntetl  U»^  SI,  I9i€,    for  $4«ccm,00  4ttatn  on  th*  Hil>«n^«a 
Biy^isiis  An>^o$lstiGii  aajfttlfti^  t«  t&«  er^^r  «f  I..  B,  OXiagHKA  & 
Oft*  sjK  «i4pi«4  ^&lm  f".  WL^iami   Umt  up&»  ]p»resi?r.t&ticii  tJ^at 
«b»«k  &ls«  9%fi  r^l\^e^  j^igr^s«nis   iJMt  ttubi  e<tu^stl^ ,   to  t«k« 
tliA  pl»«9  cf  tlM  «ls»«i:,  J*  Trmsdt  M&^it»  giiv«  hi»  the  m>te 
fojr  #4»0CO«^«  b«!ii^  oa.^  of    th«  n«»t#s  att«^^ed  to  thn  4«el«y«i» 
tlon;    timt  tUfti  ]U»t«  ims  flMrr«r  ^i4|   tJBttt  thnx^i  is  dtt«  sXto- 
j(«tlii»r  t&«  ftaK»i£Bt  ef  ih@  thr@«    K>tee, 


c 


lC^l:£^lit^i    'iM    XP^ 


»V«J| 


<p"    " 


V.--,    i-.u 


if.  V^s^    «■»♦• 


wa  ■.    -.»*>.sii  «©rrftV«r*iefe    the    tof^ti^tftflgr  ®^  ^*  «*«  •   t»    te    th» 
s«v«A  >t^    .«ii*K  UK  ifK.9  «»a  X9XC  «»4  tftXk«4  to   <th«  4«f«a#t^ts 

waul  iHiti  in  f  lital  it«til««i<mi  V«t  ia  jmrt  9«gai(»nt  of  t^ 

A  p0WteV  ©f  a.tt®rs«'y,  4at«4  J»!W»**yr|f  4»  19ii'.»  par* 

th«  lawful  «tior»«jr  0t  tli«f  4«f««4«t«t  sa4  %iith&ris«a  hi;^, 

«  olnrk,   te«tlfi*a   Uial  1a  hi«  ©million  tli*:   sl^n^turets    |.h« 
pMMir  of  &it<»ra«jr  •#--*«  a®t  tiiat  of  ^fete*.  F,  Hii^^ia®,     Pink, 
«y{i4urint'ft«<ii«i»t.  .  f«r  the  «efij»i&usni,   t'>'»tlfie4  %>m%  th$  «»le^a&« 
tiyre  %&  tlm  jpH&w#r  «f  ati»r»t^  wr^.e  in  fh«  h«sdiw»-iti«j5  ©f 
1%  ftimk  Itj^iaft,     V^n  lanMKcwK.  ofCin'^  m&n  f»r   the-  d«feaii«j»%« 
i«s%lfi«4  ^hmt  tk«  »i|paiitti'«  imaii  w»%  thai  of   ih«^  4«f«ii^i4.sit« 
€91  lli«  «t]a«r  iHMftl  L*  B,   Slin^rM^tt  %«^tlfi»ft  tHsti  «h<&3»  %h^^  firi»i 
iMigMi  <Aia|(  l»u«lKM»tt  «itk  ii^  «e^^r^»4$y!ii  In  19^  6  or  l^tH^  im 
leik4  ft  ooit9nr#r»«itlon  vitli  4bc  ^«f«R£4«)iit  is^a  the  XAtt«r  e?Aia 
•tli#  i»««r  of  ati©ra«y  ^»!!.»  0T«r  A«  thm  -Cit^   'mil,  «»c   tijat 
Fmnic  00-^14  not  for  His  «.«  siAnai^Ajr; "    iiMit  hr  6#«  or.^  in 
tiMr  CUtjr  Jtell  ttlMiut  iim%  ti«u»:    iiu^t  tiae  t^rnt  iiiiroaad«4  in 
•vi««»oo  in  U»«  tlii]r4  otto;    t^wit  tho  B44saAt»r»   io  titt*  powor 


"0 


«VB : 


-V- 

•f  ikttoxaMgr  v^ieh  w&e  efr<!»r«d  In  eHd<mo«  ia  tbat  •f  Ui« 
tf«f«»d«Rt«     YiM  4«f«>i4&at  ldJi««If  testified   thitt   th«  »i4psatttr« 
VMi  n»t  Ma*  timi  it  in  trie }mn<iwri tine  of  »J.  Friuik  BIskIim*. 
lain*  «!«[»  IMS   ooafid«ntiaX  SAoretaxy  f^^r  tbe  ael<»nd&«}t»  for 

taMt  ii««B  tiM  40tim$mm%*m  •ie»&tttr«  «▼«;/  4«s^,  -ad  tuut  Ui«  »ig» 
a«%ttr«  is  ({««atlos  is  tjtu?  slfaKtu]r«  of  t^  d«»f<md«iit«  Mnft  ^tet 
ia  ktis  6i»iai«a  it  loolceta  vezy'^smoH  lilc«  J.  Trtoik  JUii^g^tm* 
tnritiag.     Ho  ^scttld  iaitat*  John  ?*   Hi^i^iiui  v«ry  tsrell.*     Aa 
to  tii«  ei^mitura  to  tin  a4deaaadt«4i3attat  of  th«  p^ys&r  of  «ttorao/» 
filMXWHi*  who  pttrp0ri«4  to  oi^  ruma  oikiI  lt»  iootifio^  tisof  oig^ 
aaiar«  was  not  feis*  il»*ai^  th«  eeai  aiglEtt  Im* 

Oa  BeoeaNKT  ZC,  X917,  i»t  t^i«  <dos«  of  th«  eridfi-aoo* 
aadi  aftor  V«lae  iaotruat«4«  tite  Jursr  la3rof3k;lit  ia  &  vortiiot 
ia  th»  caa  of  |9*^56»79  ia  f»vor  of  iho  iiiaiatlffa;  «a4  mi 
immu).ry  IB,  IdlS*  aftar  a  i^tion  for  a  a«a  trial »  Ba4«  V 
tlw»  dcf«incinnt,  taaa  ^aa  overrui«4a  Jat^a  wiaAoa  aat«r«il  Vm 
follotria^  ordors     *f]l«r<sror«  it  i«   ooasiaerati  le^  tlie  aoart 
ttet  taa  Ju«)gaon&  haratofore  on  tha  3ad  4ar  •f  Februar;r» 
A*  Urn  1012 «  raadoratt  aeraia  ia  f^vor  of  t^^  piaiaiiffo  aa4 
agaiaot  that  4af«n4rsat  for  tM  mm  of  aix  titeusaa^  ai^ht  Iwntfrad 
thirty  aix  4elXara  ai^  thirtj^  four  oaato  (|a^€«34)  atana  ia 
fall   foro«  aad  affaet  ao  of  the    iata  of  r#a4itiaa  of  said 
4iMg»ast«*  ato*     ltx9m  that  ^u4j(£»«at  thia  i^^aai  lu   iakaa, 

Wa  ara  of  the  opiaioo  that  th«  jargf  on  tha  *Mridis?nc» 
9^rea(*^at«:  w«ra  Juntifi^d  ia  their  raraiiot,     Tho  d«faaai^t 
aa4  J.  ?raiik  Higgiaa  )^d  %h9  msia  iaitinio,  J,  f^ak  Hifc^iaa 
•tatad  that  hio  aasM  aaa  Uim  f  •  M^skv^,  uhioh  is  tho  aana  aa 
t^t  of  th«  4af<mdaKat»  ^mt  that  he  did  aot  erdlaariijr  «i^  in 
that  wajr.     Wm  aaaagod  th«  priatlag  baaianos  alaaot  to  the  «&• 


•3- 
«ltt«iott  mt  tfewK  ^•twmAetn%,     t)m  l»tt«r  Imd  oih«r  iiit<>r«i«t». 

al|pi«4  the  pawerm  of  ettorn^yj  isesMmll;)r  rec«iir«d  t)s«r  «heflks 
fer  tl}9  ao(Miiijit«  mmni4patdi  ftatiorfts^  Ui«i6  In  ilM  awMi  »f  tJ^ 
4«f«iia»At;   4«i>o»itedi  tbm^  in  t]a«  iMikAk;  t»  th0  «arc4it  of  th« 
4of««lsat,  AIM  drotv  eheoJcs  on  iimX  aooouni*  signing  thereto 
tiM  mmm  of  m»  4i«r«n4«tat«     JU,  B.  cains'a'sai  »4yr«  t^t  vtum  im 
vent  la  th«  j^rintlag  ofXi^o  t^«  4«f«Btil«snt  neuid  not  he  th^rm 
ono«  in  t«»«ni^   ii»^fi.     louis  F,   mimptsn  otat«Ki   th&%  in  1909 
i&tt4  1910  hut  t4aico4   &e  t2i«  4nfe^i»nt  si^  thm  latter  ««id  tut 
wuld  liaT«  to  ••«  •?*  i^ftnOc  JOd^i^*     ^  B*   @Xi«0ait»  8ttii>t«4 
that  in  11^06  or  l$tt  ho  kKd  &  oonvertrsition  irith  tte  4ef«ii4«ni 
Mi4  tb«  lattdr  said  *t)is  po»«r  of  attornejr  «&9  over  in  tho 
Sit?'  Hnll  lutiii  tlait  Freuak  «}uld  Aet  for  hia  »•  aeMaa^or*;   further* 
U9u»t  he  s&»  n  p^iii^  ef  aitern«>'  in  tt^   Oit^  ^loll  about  tlwt  tiao; 
that  tJtus  on«  introduced  in  «vid«noo  «a»  t^  third  oso.     Of  couroo. 
the  evid«ino«  oo^soemiiis  th«  j^o^ir«r  of  «tier(i«grt  dated  Jumuary  4# 
1910»  it  in   ^nfiiot.     th®r«  «r®  a  madmr  of  nuKpieiouo  oi3^» 
OMMOtnai^e  %1>out  itj  )»it»  it»  t»s«tj»«r  »it&  ftll  tJbe  othor  «vid&aoo« 
nnn  suteitt^il  to  %hu  Jtir/.     Thtm  tliter*  is  ta«  fxist  th»t  tb*  d#* 
fondHjit  no  «}Mi7e  in  tlus  record  deaies  Umt  ho  4p>t  tiio  nenogr* 
An  i)M   qoun^el   for  tne  defenaent  eta  to  in   iJi^ir  teriof »  *t^ 
onijr  evidtmoe  ofi'9r<!^d  b^r  thm  d^fond^tai  in  thie   <%««  rmimtmA 
to  tlks  «lX<^«d  pew«r  of  mttort^y*,  «ts.     TJm  ^««iion  mui  on«  of 
fact  maa  w9  Tti  Of  tlio  opinion  tlMit  tbo  July  v^r«^  JustifiiNl  in 
finding  t^i  <?•   Fr^nk  Siggiao  wao  «affioi«ntljr  amthorisod  taod 
tJaat  the  dofoadont  «n»  li&bl«i.      mini  v»   ■^mlo.   10  Xli.   App,  419; 
SI  StSLSt*   1382;     ^^  r^  ^fiSESa.   1<^  ^1^*  ^^«' 

Xt  i&  oont«ade4,  further,  ^jr  tlur  4(»f«ai4Btai  tteit  If 
wqr  of  the  in4«btedxt«»8  of  the  4ofon4iint  te   t^  plaint  if  fswui 
not  «Tidttae4»d  %^  «ritinga  it  wao  b«rr«d  V  tho  etAtute  of  li«ita» 


«!«& 


•>-3 


.<*f^ 


ilAi^NCVY    Mi 


{••>-  ''^(W 


ticaa.     Xh«  «»nt9in»iiin  of  Ju49««iit  «mmi  «»nt<ii'94  en  t9hru.%ry 
1,  19XS»   '<nd  the  aJiditicrxmX   aountff  te  t3%«  4«<'Qlftr«iion»   tx>n» 
tl«tln«;  of  thf  40tnM»ii  oouiits*  ««r«  fll«"d  Juimi  19,  1916.     Th« 
Argu»«nt  of  aouaa«X   for  tii»  fik«f«iid«nit  1»   that  viisitftYttr  w&t» 

lhM%  wf}  e«.mtot  iifir^e*      4«rtAinly  ii  weald  )i«  uiir9»«entti>l<9. 
la  a  oaa«  aucih  a»  this,  tsfhe^'C   thn  ojrlgitml  Jud^mn',    Iff  m^ 
t<Kr«d  dn  y«bru«ry  S,  19111},  <s«a  th«  Jud^ni^nt  i»  tH»n  »ix@vf)d 
to  »tMRa  an  a^QtArit/,  «ub4  tjx*  4,9t*iin'-ii%n%  g&v«ta  le^ftVff  to  ^l«atl, 
AAd  yroYe  itet  b«  i»  not  Isoiund  efjuitftbly  to  p^^'  thtt  Ja^if{rt«nt, 
id  imkm  Into   ooneide^rtttiaa,  ««  b«nriiii;  u|»oa  %^«i'  nlfkiatitf*^ 
right  to  thftir  Judj;.<»«»)n»  «»>■  lapaa  of  iimm  (Aft«r  ihm  ftn%fy 
•f  t)j®  orlKinHl  4udiPK«at,  that  in,  ^gstdi^ntfi  llte^  ^nfn-'^Xf 
iMoattaa,  a»  a  »A%t<»r  of  fdrmil   pro4i#dur«i,   %\m  plaintiff 
did  tm%  file  the  apsajrojxriatt  taohnioal.  fern,  df  jl-nolaratioa 
until  mor«i  tJBMm  fiv«  ;^«ars  aftor  thm  tinia  th«  mon^y  "vns  <tud 
for  whioh  th«  jttdifip««at  waa  aat^rwd. 

An  tiM  »tatut«  of  liiKii  tat  ions  par  tains  doly  to  tha 
vmiadjr*  and  as  t^@  tuae  had  oet  run  wten  th«  jiilaiatiff  dlsttnln* 
ad  iait!  Ja«ic>««nt  b(y  ({eai>}^>i.on(    tha  pl«a  aoold  not   thea  haYS 
leid«n  £0«d«     And*   (td«  wJiara  tk«  i«idfi»»«»l  etan^e,  afli  h^re,   ttod 
eourt  is  ru»t  itttor«»t<!»d  la  ta^Mioal  Matt^ra  £>art«JLnin^  SdlaXy 
ts   tSM»  orlgizaal  er  eubaaqudnt  form  of  tk^t  <i@alaration.     Tha 
dtaiaf  ^ua ration  1^,  dowd  th>e  dafaaOMiit  ova  th«  daibtt,  and  nat'. 
dd«s   th«  proof  oorrosii^oiiA  vith  the  d«<»lar»tioii«     tha  plwt  of 
the  «ti«tuta,  horOi  vmy  h«  said  to  ha  an  adniaoion  that  th« 
d«ht  vaa  duo,  aat  asily  vhan'tha  4ud^s»«»nt  «ae  eat^^'rad,  bat  long 
aft«rwards{   t>ut»  as  th^?  tls«  that  had  «sacpirad  when  th«>  cK»£^»en 
oounta  wer-^  f Had  «oto««ded  flv«  y*«xs,   the  i^l*intlfrsr«?R!®dy  was 
th'^n  harrffd*     ^ot  that  it  was  baurrad  vhoa  th«  jt^^diptent  aotusll/ 
was  <»at«r&d(  hut  at  a  Hueh  l^ter  d«ta,     9*  ara  of  th«^  opinion 


■Adit  ffon«9rnlii{{  th«  initi7uati<»ii««   litst.   In  tbA  vl«m  w«  t*lM> 

J^iiiUiatf  iM  ttAt«ri«l  mrror  in  th«  record  Uui  4u4eaMmt 


«6I* 


•••-.^' 


fir-tW- 


'imiL  mm 


214  I.A.  67 

?)i«  pljti&Mft  hs-^m^t  suit  for  -Uw  man  »f 

a«»(  mt  9lsLt&  xik  the  &ik%m^*  »f  a  fi«V«ff  ^f^r  4af:i;ia«*s  fet 

iGKy  lta»  Itld.  «^  9l&iin%i.ff  «sit#3r«4  lttt«  «i  «(»ntf«et  «itlt 
tlM  4«l'«&4aRit  ?«-i»^  .•^4a,«E^ift»  «^r«^  j^ljAiatiff  4i«z«iA 

#ai  ««ia«i«4  t«3s»at»«»  at  $I*0&  fx  iMmmk  «auuit  «^^  ttcftsidaat 
%3a»it  axbi  tliajr^  «jgjr««fl  M>  pa/  for  ««  iturd¥id«4  im  s»i4  «»»• 
t«*et^  i^Aintifi   tii4r«tijrt«r  (i«liYi»)r«4  ^  «&«$••  aif  »ai<i'  #S 
—MI4IJ   idaik,t<i«»a  '(Mt»   tlnfUj^  of t«n  r«'qu«st«4  iMUi  fftll^d 
WM  r«fiMMtd  itf  4«jjiiv^r  ti»e  )aalttfte«  »/  said  t^^wRtoes  as 


J> 


olMUMi  »i.i4  i«i«Mite«i  In  t.^  i»9«n  wukvlmt  to  th«  «Uu«ai^  of 
^ttmmauxt  in  tM«  sm  of  tvc  T^adr^^l  I^iXtirs  {^00«#c)     TIm 

Urn  oUdsB  of  oot^off ,  »a)»ftUisU4»li^  m*  f^%0mtt     "iimt 
im44  }»Iiantiff  •  ll«jiry  flora«r  aad  ^:%aai|^tt«gr»  «tnti  Ottli4  «i«f««Mli)» 

ijm  te  iwlJL  ttiKS  AeliTer  to  said  £i<ir«i»d«tBi  ««o  IsftmdnKt  (l€0) 
«•»«•  ftf  lo«  9  «ftfisi#4  temttOi»o«  Or  fifV  i^)   <»»4^»  «£' 
Be.  3  mnm94  t&ti»t»mm  at  7t<»V^  P«^  <io»(Mt*  sms  |i«<€  p«r 
4»»«.ii  rm»p»Q%lytmlyt  tmd^r  ^^t«  of  Me^  ^»  ^916 «  or  £>^ 
•  tfe^nr  4M%m,**     *^im%  on  oj>  al^vit  £«gr  ^»  3»t^4»  it  r«@eive4 

tfiMoto««  «t  t7«X/SMf  ]^«r  oojMm  said  $l*o&  por  4oa«R  r««p«etiiNdLjr, 
for  futttro  4«liTeii7  to  Tvmtk  flaloa^,  4effti»^yBt  ^«r«i8,  oo^ao 
%«isi(  ftoo«ipto4  oeia4iti«nAlXjr«  "*     ''f^t  ^^^iif^t  ^mm  U^li^ 
tDMtOir  6  (|3M^»oo}  t^$e  ^t«aHlr#4  4oliMr  guftxiuitoo  oi^mMl  ligr 
M»  ieaotlM(r«  S^ps*  iiftX3f  ^ftlLo»pi»  «iai4  tl»i4  M.«i  ^o«o%»t  h»^  tmit 
flQK9»o44»4  tls«  arooit  limits  um&  mm  a»t  %m  mimtt  &  &si&^ik%%tm 
t»  to  imrraat  «3gf  farther  «Kt«a«ilon  of  er«$ait«  ii»4  iiuftt  foi' 
SiAld  j'os^oa  no  ;M'<b  f^ota  d^liviijqr  v^s  8ttdo  ««  tiMt  miROO^ted 
•«>4«r  fojr  fil'tir  (&0)   oasoo  lo.  9  €»isa»d  tosi^tooo**  sji^  Amsi^ 
Ian  *t^t  ito  ftuit  Itrott^l  l^s^oin  1«  Wot4#ht  to  jroaovour  for 
«  l»art  of  tJ&e  SMtrsl^aadiloo  4#iiTm'«<l  iitt4.)@jr  Ofti4  yt^pCHMMl 
Q&ntsmot  A»  sot  «^  ^  aof«it(^ittt  in  its  &ffi<iftvit  of  olaiM  oa 
s«t«6ff*,  ibmt  «Xl8go«i  t^t  jfXtiXn%iSt*n  imit  ie  )ii«'4H4^£^  %e 
ireoovor  tho  balA»4^  dao  for  s&erob£U$41o«  leoXd  «»a  4«Ilvero(i 
«t  Mo  r«^ii«»t* 


:  )^.:.«^ 


-  ,  .Ik  ..  W 


•3» 

thti  ia4«%t*djMMi«  •/  %^9  4«f«ffii&et  Ut  the  >s4&iaiiff  in  Juljr* 
X91T*  Ottt»ia«  ef  «i^  mAtttT  of  »«t*eff .  Dr&«  t^«  mmk  «f  ^XS4»46« 

MM  «f  $2ft*Cse,  ffieuit«  t&iftt  Itt  Jul^*  XS17.  ii.«m%i«a   ^htt%  tiM 
4M0«ait  of  |194*46  «Mi  4a«  lm%  oX».im»4  ei&  alX8«&ac«  for  tb« 

meirkst.     Or  llAjr  iB2«  X91&,  en@  a«jrb«r»  «$  ii&l««£sfta  for  t^  s^XfiULii* 
tiff,   ottlled  9&  ti^  4«fi  a^i&st  2Maa  %l3^9  X»tt»r  ^v«  nJM  lui  era«r 
ft»r  o«jrtaia  esMiA«a  £O04ii  for  f^tiuMt  Amlifnvy*     Vam  erder  ««ii 
«s  folle^ss   »X00  C«a  Sftis  1N»aAte#8  •??«X/<^  ^  ^  sMi^t)®^  lA 
fei»r  •lii$nu»»t«;   &0  C.  3  H&bit  7i[^aftt9«»  1*00;   i  S»  SX«A.   ^««t 
VMM  !»#&;  iO  a«  ^bit  8*11  tk»ra  .Ti;  Origlisa  ?^t«»r4i  Oo»tar»9t 
•Mpi^ejr  »»4l«.     Future  i£«l.* 

f||«    fJlTS    OiUl*  of  |I«MI   8^4   ib»   i«»   Qft»Mi    ef     «»ijm 
VHJi^v  iihi^i?«4  liiy  tha   ^^l&intiff  t@    Uae  a#f«a<i;imt  «»(l  AXjK>y  @B 
SwMBilMMr  a*  X9I.6.  ttlxt^flv*  0H»»  «f  ^.  £  t4»^t««s  l«&yisi(s 
mmiAB>p*4  3S  «a«<^s  •f  3«,  a  ikit4  the  so  ottsd*  ef  ^o.  ^,     tkm 
4«f«s4ftj»t  JBit4  ^3  wir«  l»eth  ««.  tlfi«;4  tit&t  «^vit  Uas  ml^^m 
•f  INt«BsalNtr»  X9X6«  osm  i^«Wrt  At  iii«  i»X%ae  ef  bueXn&s^^i  ef  ilMt 
^X^iatlff »  teXd  M^«  tlw  d^foosUiat*  ^  «eaX4  mmnA  &at  ^ri 
•f  iJMi  <»r4«r  for  t«wft«o«»  ia  Vam  a«act  vM^emts   *llMt  Hejnu^** 
truok*  Ma4«  d^Xivejqr  «f«igf  v*^  Xa  ^«lg««iesh.*     ?lio  4«f««i4«i;Rt» 
furtjMY*  t»«tXfl«4«  Vm.%  «h«A  tJNi  tMMito««  414  mit  6irriv« 
ll»  iMMieM  in  %lm  ep«a  mufkvts   tlxat  %Jms  mafk0%  intXu«  «f  iNo.  S 
t««ftto*8  3m  %ha  Xsitter  psurt  Of  3»«tHilMrr*  X9Xd«  w^  #1*69 
yer  des«i  aaii  Bo.  ;(  tettotooo  #3*211  pmr  (Iojmr;  that  Ico  kmm 
UHit  it  «as  a.  txmd«  Qu^t^m  that  fittitiro  or^srs  «ijr«  eulb^ftot 
to  pro  rota  aolivoxy  ^utti^t  h^  414  iMt  sifpa  o  oontneiat 
ooXXlog  for  9re  iwto  ^oXivoxy;   tbat  Itft  put  in  oa  ejN«»r  oa  a 
eoKuXajT  or<ii«r  foz»*     Bo  a4Mlti.«a  tittt  km  Isad  reeoiTod  »Xact9r*fi,T« 


•;.- 


:<r:2  3  ^tc*r^r 


^a^'.*. 


.  r^'tsu.'f-'F- 


;g:*S   ff^ffrsw   • 


tmroflw 


.9'i 


m»  t4i  «cu' 


<>a«»v-> 


«f  lo.  2  OKomH  tomtkUmm  on  ^t^miemf  10,  1914 »  an^i 

• 
tl^jBOc  Me  reef'  h»4  »ii9r  rkj^Mi  to  &sgr  siMfilisz-  J^  should  &9t  oBgr 

un&^rvmk.  %&  9XBmS^im  kin  scao^jrsii^  i»^&^f  ^e  i^aQ^aat  iut 
^•s«sal»e7«  31914*  ai4  net  vx^me^  Ua^  f»ie  «if  ISt^c:^^*  «dB^«  «l»i« 

vitli  M»  i^^tli^r  ««  R  isvtsixnn1»r*     T^  ir4^  4^^^  rul04  th&4 

tiff  ttf^«r  ft  #j^O»&0  ga^tjr&sliar;   %^%  hi»  »^9»mil  ^ssutiag.  ttee 

tJM7«^Xt8ar»  «^^  is  «(«»««;  el*  $SC^«^|   ili^t  -he  »%ii  ^rorkixig 

a  mm  »»t  «a(9««HUim  #d<?O«0@|  %^m.%  the  tismi&inl  @o»4itlsa 
4»i'  Vfti«a|^  during  Be^M^Hir  «»d  J3*aN»i^NHr«  1914,  ^a^  fojr  it^M» 
tl8K«  %h0X99tf%mr,  mi»  Mrt  ia  nu^ik  oeMltless  an  %^  ^amrmmit 

0»  l»»ha>lf  of  yi«  plAttttiff »  in  rebttttui,  oiw 

S%«i4%iil»  dtt^onUrar  er»iit  stem,  for  thm  9>XAln%itt,  imm  *»kea 

«aMMUli»*»  tevii«  T^f^rmnc9  to  ih«  $«aum»^  of  $3&C*co  oiicaoA 


Wjmro  'Uio 


tte  trial  Jtta$«  r«f«ie9a  tc  «IIoi»  %.^m  qu4»jtti«»  la  1i«  iUiJii«iU 
i3»ttAS«l  for  Ui«  pJUU-ntiff  ti^^n,  »ff«r#<i  %e  &ia»«  ttl»At  lUw 

kis  er^^itt  *%»n&Uii$  tmd  jtrntims  ^^  mot  ivtrntXt^  amy  twrtimw 

t«  Ate&t  Uw  «Tiaen««,     fli*  %ri&l  J|i«%*  rmlau  i^»t  iyvi#@«ttMi 

il»i(  4ei'ifaa^a%*s  4Msm^99  a%  %h9  au«  mt  tX €!•?!»«*'     On  F«briiax7 

tiff  t&«  tlfiKse^«s  9f  t^  a«f^tt4«at  da  mk.lii  d«f«is4iiait*a  al&ia 
ef  «ftWorf  ia  this  syn  ef  0»#  am^  mm99sa%^»inXm»  oa«  }i«ai4r«4tli 
49X1  ^r«  C$l«79)  l&  fdxtt  &e  «fer«wil4  mmMmmm  t^^tf^thmat  »xth 
Us«^  <^«t«  \^  the  a«f<@tE»2&igt  hsrttitt  imjumiiil.  tmd  %imt  msm'imm 

the  1»>i«f  of  a  i)«Xis^t  pr9»^nt.»  %w»  qu*t»%i^emm  fox* 
£»HUfti4f«r»tXom     (X)  l^»«tj%«7  or  &8i  paulaiiff  ihuk  «KOuaMMt 
f^rott  Baking  4«iiv«xgr  tiyr  ^«  oi3'<»mst.j&a«»  i^t  ti^  4mf«m6susk 
mm  «*r«  tlam  #9<^«^  iMitiad  ia  ia«  imjf»«»siM>  for  the  jLai^ttax* 
aoais  of  goo4a  aljr«»««ijr  ieXiv^rcEa  ^asU  tii^v^^  ropi^t@4X/  «■«• 
^aaotod  to  aoko  pa^^iito  Isaa  )»e<m  aaal»X«  to  4e  oe.     (2) 


om  9*iamlm:  "     v^' 


•»•::-      -- 

,'i:i^^-  ■ 

.» >■ 

^J    i-C 

ti^i    ; 

^if^^X^ 

:iai<:f5ta    ^i,-..: 

:tit 

•«i^ 


i!^tt»1CAlS*|d    »S4» 


'mU  br 


njaii 


W^k.*  ■»'•»*><     W9i0      ■«(  *i    WW  iy     »■ 


...A^^        m    ^^        %■>■•:  ..    r.'.  4; 


I  Ji».«' 


•  XU/ 


•6» 

9mA  excluded  ^  U^  doiixt  9«7C  »<a»4ssxbi9« 

Ja  to  iU-?  first  <|it«fttl9ii3«  v«  sure  of  %h9  »ptftion 

UMt  ««•    «t    ti2«    t&»CI  1AM»    it    1»    sdUfrittSd    t2t«   ?i«lRt.lff    rftii«<€l 

Xiv»riee.     th^  eseatrffi^t  i«  t^Mi*  pr<Ni«mi  ^^^9  «»»  a  »iiii;li@  a]i«» 
tei  *4iT  tBibI«^  ttpmstmMM  «tta  sfcj^perUeaft^««*     Aft  }&*  ^uiU®* 
Bek«T  sttia  iM  If  rift.  Sl^y^  x,«ya>»r  ^.  2&  ^^<>«"-^^  "--^M  ^4aftl>gy  ^^»» 
lYft  iil*  9(Ek|  "^sfueien  ^s  eften  eaiui^Qa  ^  r^iltire  tc  ohmmr^m 
tlM  di«tisi«tiea  b«tisi$^n  &«rV93?^i   <;m»tr»@%s  !»s4  tt  4iTiftil»l«« 

mm  »a«  »i4«  i^  ¥«  i«s»0T<re4  b«fore  il(«  v^i$  -doftsid^rRtilMft 
im»  b«gn  jiivfiQa  V  ^^  eU^r  «i4«  i««kt  t^r«  i&  aet^ftii'tiftse 

«mitjraot  jMi  Um  da«  j&^r«  «t»»ei4  r<Hi  iai*  r^fue^a   t€>  pi^  fer  in* 

img  U^  smk«  f)yrtb#r  4#iiir«r4«B.     lart  Xx,  ^^^^^^  Oi.t^  i^lM  '^^* 

jKlf  ui.  4tS5  ,gM-^!%%-e  ^^  ^Ls.  JU.  ByLlasS4«  '^'f^  ^*^*  ^^i 

Stn^  iims  iaisk££  Je>i>  Za  isa.;^  um  lii^i^mt  ^^Sj^  saam; 

(,   40   ill,    Api*. 


t^«  aoatrttdt  ^tsw  MUic  •»  Mu/  S&t  i9X6«     1% 
a  siai^a  <9&Qtjr««t  to  ddiv^^^  a  o^rtctla  specif  i«d  aaouat  e^ 
«nralHyKU»4i«     th«  %ism  it  9i)t«  tc  ¥•  <i«iiV4i}r»#  wa*  ad%  ap««tlfl<Ni* 
Ttet  4«f«9»siaftt  te^iifie^,  *X  «p»ip«  aut  ordejr  for  »<»»«  auBa«4  4|»»4» 
for  futur*  4«liv«x;y,''     Tb«  lci«i  timt^  i»  %hm  i^&X*t  •Jr«i«r,  aader 
tte  it«t«  «r  JlGO  mutmrn  mt  H0«  ;£  t«Eiat«««.  efiN3«urr«ii  ^la*  ^mrtis^iio, 
*1M»  iM  i^tAs^»mA  in  roar  iafttallaHmtii,*  ^«ui4  act  »&k«  Uie  «aa«» 


•><if  ^^  ,  uy-; 


mi 


iv«dt  mi9h  «A  iiiiit«IXia«nt  cwatrA^ot*  Um%  it  Mist  1»«  iMasid«r«tf 

«^«u  ^it.a  iMNm  «r4«jr««ji  ic&«  itai«lf  %•  l>«  mM^p«A  ia  feux'  ia- 
•t«3lIjMtil»«     or  tikft  9i>arr  of  ICO  «a»«i  «itf  :f«.  2  «Butta«4  «oaat9«»» 
M  «a««i  v«jr«  d*Ilv«r«4  g»  mwm&1»«Nt  ?«  i9Ift*     09«a  d«liT«r|r 
tUt  prle*  was  <liiu>.     ^Mbal,%t««ay  it  w^m  nm%  aailjr  aot  mXA  m^m 
4«Xlir«rar  iHit  Iseut  aat  ;sf^%  IP9«a  iNiid.     fHaiatiff  od^iataf^  «»l 
«•  tjfti^  iaiitljrt  tJmt  ««  tiM»  ttaM!i««i<i  gao-oe  irlois^  9«ra  4«liY«r«4, 
1i«l^  two  ett«#«  mi  ^imm^  tm&  mm*$f  ef  ^ra  «mii  ^  m»«m  ef  la* 
instaMi*  v«jn9  i»t  jMiiil  far  vSn^i  4«liir«ra4  ar  tiofar^  mtlt*  it 
laui  tlM  riji^t  ta  rafaaa  ta  tieli'rer  t^  '^mXm^tm  af  tha  ar<l@r* 
tfm  4mf^n^Mm%  alsiiss  t^»t  tlii«  i»laistif 'r  i^ui  aei  e3£0»a«4  )^  kla 
fail  are  t«  pyf  far  idNut  l»td  alJr«!«i4|r  In8i«»  €S«Xiir«r«4*     ^» 
iMNrav«r,  <m.mMi'i  «s'<^  »iih  %imt  oaa^uMsian,     A«  a&oa  «i»  «^ 
aiui«a  at  c«ra»  |mn»  «jt4  tiia  »ixt^*fiTa  «»»#•  af  taan^KM  wtiv. 
4iAiirarati  t&tf  ci«f«aaa4it  h*mm»  a  <i«rl^tar  ta  tiia  ««i»ua%  af  ti»»ir 
aaau     it  i&  traa  tJsat  tiie  piaiatiff^c  imrcl^tm  tt£  lair«il»«r  7* 
1916  •  8i^te4  *|K)»it.iYaijr  oa  4ig<3mait  aft^r  taa  d[«gra*«  Imt  tliat 
itoaa  tt»t  lai^aart  t3m%  »t  tl^t  tine  tlus  aaaMgr  «%«  aot  «^ia.     Tibia  ra 
ia  aa  «iri<t«a9«  ^t  aajr  aaataa  «a  ta  a  i^ariad  mf  &isp«msion  af 
ii«^iiit)r.     ?M  faat  that  t^  9ri<^  af  tasra^^aa  ismy  im'wm  &9tta 
1^  ar  ttot  tit*  flaiatiff  wets  aalling  the  oafaaoiMat  aUuir  9«s^ 
«Auuidiaa  ar  tMt  w«%ar  aaia  }m  »a^ia  a«a4  aat  sh9«m»  aora  t^ratataaa 
aitk  t]s«  aaxt  aliiiipfefltat*  Isi  «atiraijr  inaatarial  axia  inralfcaiwat* 
*SBa  plaiaiiff  is  imtitlaa  to  T92;if  aj^a  tii«  laa  that*  as  t^e» 
def  eadaat  fall  ad  ta  §s^-  t9r  tl&e  ^aoa  tiaat  to^  b««a  a«livarad» 
Im>  aaald  aet  \m  aXXaaad  4«aa«itaa  far  %  failura  aa  the  ^art  af 
tae  plaintiff  ta  4i»iivar  tba  bal»aoe  af  tba  ar4«$r« 

(2)     Aa  to  tii«  aviaaa^^r  «M<$I^*  it  is  «ilaiUs«4  \igf 
ilia  piaiatiff  •  aaa  arroaaouttljr  rui«4  aut  %yr  the  trial   oeurts 
fka  plaiatiff  ia  kii»  m^mwmt     «&  t^e  Uafoaciant**  olalA  ef  aaV>aff 


-c- 


o^i 


.'J.Kii^'iii*'- 


ilMF  «ar«4it  }JUatit«  moA  9»m  laet  iii  ttuoH  «  «»i3jditii»n  &•  te  mup* 
nm%  mxiy  fwtth»r  mttmimiQti  «f  Qfm4i%,  «.aa  t^t  for  e«il4  r-mMHiA 
MO  ipjr«»  iwtft  ^«liireiar  wmn  ,£^a«  ea  iM  tt»a««^%«^  aarH^r  for  SO 

«&•««  of  fe,  3  aaam«»4  t««aiiite*»*'* 

wtm  aoi  ft  f«ci  t^t  ^«  «ttc  ^lyiag  fr^»   ^ittiatifl*  uAd«jr  e  iipti&r£i.nty 

of  exoei^tieiui  •  vM^  ^^talse«i  %h«  fer«s:-isi$»  7i^Hr«^««ci  tJM) 
f&%is»wQt  st«r«li^  ia  sa^imtiTO  fei!»«  it  is  diff i<mlt  to  d^tetx^iio 

forth.  tm»  @,&ke4  iip«a  ero:ts»  «gia^  ia&ti.#s,  it  v&m  o'^fVi^uMXy  im» 
prap^g  fts  Va»  eulkj»at  :&%di  ixet  ^^#n  l«u<s^ci  upon  i»  t^e  ^^Irsst 

im4  eaXX^  tb«  witaes^  «•  M»  oim.      Tli«  etnc®  rmMmk  appliftst 
to  furtiier  <2^«»(ieaft  ^M-^  w^rn  prts: ^^^watk^  lagr  «^aiN»«l.  fsr  th« 
#l«ii»tiff  to  iha  a4».femij^At«     t^  ^efesa^jS-t  im  isroes  eoi^£;limti(»a 
WMt  «yR]c#4  furtlwir*  irlM^tlittr  m%  %h^  tim«  ^  ts^yfi  8«#M»^  furtlier 
tiiMitniiM  le  t^  memtBe  of  i$]td  Mo  «^o^ittat  ^id  «iet  «xo«@tS 
f;i@e*&0;  KB4  «ii#i}s$r  hie  «».€!Q@'i«st  in  l>e<^smlMt]r,  X$i6,  did  not 
snoyat  to  %b%  oim  or  #3€^j^•li0;  &a4  iil^Uiox'  it  im.»  n^i  6  f«8t 
tis^t  witoa  iMi  d|>@«t»a  «^  )aio  «,sooyfit  witl»  ^»»x^  Bsrmme  &  Do« 
Im»  OKMtit  dotsm  t0  itii  «ffi^g!  with  Ms  s»»t^r  and  asade  aarra»ip»» 
jRonto  for  «  ii»«  ef  «r#4it  a^  t«  $3QO«00  li@r  Mo  is^thor  jgiTii^ 
Amtar  Soraor  &  Co*  a  gyar&iit|r  for  wa  asmait  not  to  vx^easA 
$30€«00;  «kfid  «l2ot^r  ea  April  10,  191?,  J^«  ov«4  tli«»  piaiatiff 
tii«;  mi»  of  $3'09»4^«      411   t^i»#  '4U«sti^8«  «»«■;»  «»^4e9ti(^aftl»i« 
04I  «ro»o  eata^^ofttion.     Bat.  ntp^ii  tJtui  tr».^l.  4»<^£*  »aet«xrU!i|t 
ob4«atioa«  to  tJnoeo  ^ii««tii»ai8  e^utis^l  for  the  pi&lntiff  «!t«.t«d 


rfl**mkft»$ 


ft  #^0,00  ^pHuriAlSjf  «X'  th«  eo3^iti«a  of  M»  A««»«fift%  vir  him 

tteit  ills  aooauat  durin«ft  X3a»  ^aoatJss  «f  M^vw^mmt  ftad  J«««ailM^|^ 
X91«*  »«  for  sotto  Uiitt  tilt'  «s^fl«r«  ims  la  9m,s*mm  et  |dcc«00;i 
UMii  IMT  IMS  vwricliig  «ml«2^  *  iptarfistur  aJlipMil  ^  hie  jaethex^* 
Waatjf  ti^«Ke»»  fQ»r  »  «MM  o»x  m)L&Ht4i9g  f3C'^;-*0€'s  tj^i  tto  fia» 
«ii«lal  oosdltioa  of  ««i4  Vrta^  WftX«iifift«  ^urii^  ^e9«ssi>«r  ftai 
ftMMMAHHr*  1$1A»  idi4  f«r  »c«e  tins  t'i^si»^%iar't  «mi  »ei  la 
•tt«&  €»3»iltifm  «»  to  wajTJ^at  »nst  further  minkym^tit  9f  g&94»  to 
lUs*     t9li«a  l^sy  1Na«itip&  ^^^  <^^  tJ^  ot^smd*  mi<i  &%  thm  qIooo  of 
t^  aro»e  e3ga«&limtion«  ooai£Ei«l  for  U^  plmJLn'^lff  mmkMtd  timt  i^Mt 
Iff  Ma4o  tk^  '^sd^ntxtt* m  wiis«»8  for  (Jbo  ^>tt^poso  of  ««;^1»^  hor 
oaao^iier  93m  hat4,  wsf%  Won  ^tiimn  to  t^  offlo^f  oC  ^mmx^  aornor  A 
Oo«  villi  iMcr  con  ohftfi  lao  flret  op«sc^  up  ^o  mo^tmt  «ii^  If 
«1  Uiftt  list*  »^  Ivisl  sot  si£^fi«4  o  smuMmty  t93t  bar  son  for  foi  oaaotinl 
not  oKooodlag  $^0€«00.     tlt«  ac»arl«  h&wmr^r,  muut&iA^-^  «a  o)>4oQtlo«« 
fut4*  l^urt)aor«  rorttooa  Ibt  ^^roffor  on  ^ambetXt  of  oouaeol  for  lli« 
pXmintXff  lo  sieaitf  iko  witness  th»  ^mrxaitsf  'Otf  $3CC«€0»  i^loli 
««ui  slsfibed  iQT  )i«rooIf  ea  aets^mt  or  IMo  4<af«»(is8t« 

3ousB«l  for  |>loiotiff  oloo  uaac^rtUMdc  tii)»B&  tho  ploia* 
tlf¥*o  «ltae«s«  Stroloh*  ws^  oa  tl3i«  otaod*  to  ^uostloo  hl»  oeii* 
o«niiflig  is^bot^r  %^  4«f  ea^osl  ^ess  )»i^lja«  ioo<lo  of  %hm  $X»^a%itt 
im&^3t  a  isiijguranljf  of  #JMi^«€K3  ol4ctt«4  tgr  al&  adUotf  osKi  lawtMoar 
or  not  %im  aa^tooiit  of  tlie  ftofoaiUuat  «&o  1»  ou«&  o  oosdltlen  «• 
to  Juatll^^  ffioy  ftirti^r  fy^jpwaii  of  gooUo  «»a  auMroiiMMiloo*  oil 
of  oal«ii  ooo  okjoote^  to  aiattf  rul«4  emt* 

FurtioMr*  ootoMOl  for  tim  i^Xolotlff  offorou  to  s^ow 
tlM»t  4urlai(  tlM  MNMBiJui  of  ^Twi^^r  And  iiwoowTwiy,  X9X€»  ilao  4m» 
foi^aat*«  &QO»uat  noo  o&sssl«£^r«2ily  1»  tnieooe  Of  #JH>0«OD{   Uwt 


.•< 


tti»V»b 


£tt  aivSi. 


ki;'ij"  iV*     _  '^JtL 


Vm  OAfMHaUmt  mm  tenor ias  trsm  %i»  pAalDiiff  u»ji«r  »  &a»r&a%3f 
9t  fS<^0*^s   t^t  ^«  ffr«4it«  etttsiltflgt  i<yad  rating  ^4  mat 
Jii»tiJ>  w^  furtii«ir  «Kt«ii»iiea  of  «nr«ijLlis  tJuit  t&»  a«r«wiiittt 

aMWov«r*  tH«  jtxmtfme  ymm  T9tu»m.n     aoijsnigel  far  th«  ^aAXntlff 

«uidc^  the  Qoojct  if  iie  wfts  to  iiA4«mt«tj»it  %^t  ite  %'m\4iB»w9 

2ji»u8£^alt«  a»  ih«  ^«X»tiff  in  ii«  wm^e^at  to  ilMi 
d«f «a4^si*s  ftet^off*  net  aj^^  {Xj   t^e  ssattnir  ^f  &  ^tcsuramtjr; 

(jl)   tlMit  tim  4^fm-siskmn%*n  asseuAt  far  «sc««t»i«4  tlw  «ir«d4t 

furtUor  «itt*a«iea  af  xstmk%%i  tytd  «»»  tit*  ^/^X^intiff  «ff«3ne«l 
%te.-t  ftai^i  «^«f«»a2^t  wsM  tniyii^  of  t.li^  jri.MsatlTI'  lus^cr  » 

•iflyEKUan  w^  r»ti^  4i«i  im%  Jyfttifjr  a  furtb&jr  «x:t#»»l9a  i»f 

ftj3$ie&aat  4tt9ui  i9ti»  saftking  @-s^  «si^sULl  ^s&itt^^  yajfiiest*  ^ad  mas 
iii9G3LiNmt«*  All  •f  liiii^  pr&ttitT  ef  #vld«%o«  ik&s  t»fum04  ttST 
t^  iriAl  oourl;  w«  Mr«  cf  4^^  c]^lftle»  Omi  t^  a&iirt  cn^Ml 
«i4  Um%  %h.mrm  mknuX^  1»e  «  new  tri«X. 

6^n  «rJEiat  tl]L«$x7  th«i  tri«l  Jii4s«  rttMltUi^  $XC;C*C^ 
fnxA  liMt  Y«r4l9t  ««r'  sura  im»Ul«  to  ««oerta4a*     Frcm  tJui  x^mmx^ 
it  1«  41ffl<iuXt  tN»  t«JLl  Juet  tflMJtt  tnui  <^t«  f«f  tiue  flHHr^tei»41»« 
vMlsii  Ite^  lNi«a  delivered  upoti  tls«  «rsi«r  w^nmx  tlu»  itliOsiifi' 


w  ^ 


:*rr.r^  p1  xf-fsr- 


•II. 


r«ftt894   u»  staled  tusihmr  4<eliir«»rl«ii.     Um*^t  th«  eirotauit»nor«»« 

lag  out  oi'  e»»|»««teia%  «vi4ena«,  i»«  sMtm  of  th«  oitlaioa  Umt 
tM»rm  stuiulA  1M  a  »nr  trial. 


kKItSMSBII  AHO  iRNGtiHMBDW 


■K-^V^i. 


Apjp«XX««, 


l«>nt.     \ 


ASfmALMum 

or  081  (Moe, 


214  I.A.  671 


i 


tfeii  «tturt« 

tlM  mm  9f  $26€*e0  «&«  «nt»r«d  in  fwrot  0f  th«  plAistiff 
fteaifttti  th/ti  4«f«ti»4i6nt.     On  AjpriX  4,  IQiM^  tlic  oeurt  eyaoiw 

ant  tc  defeiMl  <m4  tliai  tlom  ^ud^^^-irnt,  st»n4  a«  tmauxit^*     Thm 
«Mui«  «WL«  ili«a  %ri94  without  &  Juxy  djuI  on  M«y  X»  X93La« 

Th«  «vid««no«  8!hi»w«  •ubaiejitl4illjr  t])i&  folXewii^ii 
On  l^TaruAxyr  ga,  i^id*  »t  about  6t00  0*ctl0i3lE  i^M*    th«  tfiN* 

tain  tlur««  fXfitt  Iraildiag  «»«  tot  nalv,  ir«at  to  t^«!  ott i%«f  of 
tlM*  plftlntlff  at  ZIM  filxtywt^liinl  i»tr««t|,  «kn4  »&4tt  acHO*  i]»» 
<}ulri«s  fttoout  tN(  property.     3«  )mmI  »«%9  aomrffrstttloa  wiiH 
ea«  r>«i.e«r  «>»;  «n«  a  r«iil  «»ii^t«  «ft]i«0n«^n  «»ptl«9r*«i  Igr  tlM 
pliilRtlff*     He  «»t  glY«n  tls«  «ddr^«i«  (»f  tl«i  Ivtiildlnis  in 
eriXev  %im.%  )m  aiebt  l9^  «et  it  tli*  next  <t«ar»     TJa«i  »«xt 
Kftynizn:  t,h*  4«l'<ii^st*»  trif«  wmnt  0T«r  th«  iMtUtULog  with 
Kal»«r»     Xt  mui  •  t)fr««  ttor)^*  •%«»#  front  Gilding  oontAiii*» 
iat;  thrmi  flfttii  imd  e  b«»9m«?nt*     7h«r*  wii.«i  mrnrnM  4ieou«sifta 


i^xt^- 


'•*^ 


•ettMrnitte  tho  nwitimtioii  of  th«»  14Mm><»«  atit«i  tlit  mm  ie2.d 
t^  K«i»4ir  thA&  iB»«Hiiiirti  <ui  ti3t«  liuiiAixm  wiMii  in  ii»«nI  of  r«* 

jMlir    it  WL^t  1»«    tllftt   •&»«    9«»IIO«t-fti<tTl  sdLigM  \»«  O&ii*   0»   tlM 

pjriflie  ©f  #8,ftC0.06»     In  tii«  ®jrt«rao©« »  »©»«wto«r«  in  tl*« 
Tioinitjr  of  J^aur  e*edook,  of  H^rch  1,  19ia,  tli#  a«f«iMi«xit  lutdi 
i:ai»er  wMit  ©»t  t»  ««*^  th»  ji>rop»rty»     li«i»«r  Uus-n  ««ttt  evar 
t«  ««#•  tlie  owflttr*   Clmdivlci£»  who  j»i  aai4  WMi  ill   In  binii,  and 
l^lMK  4«»f«ii4«int  miKit  ovttr  tl!»»  |»r«'imirt)r.     7h«  4«*f«iftd&xit  leetiflMl 
ilitti  hiei  r«ua4  ibut  Ive  of  tiM  t«(m»t«  }»»&  »oir«d  out  %iiil  tJbMt 
t)i(*  bull  tiling  ii««4«4  y«jN(ir  iiui«l  olmniiag*     ^h»t  Bhsxtly  »ft«v» 
witrda  th«y  ant  at  KAi»«r*»  affio^*     Ksii««r  t«@tlfiod  %3m%  tlu^* 
4«f«tt^ant  And  Mia  wif«,  aaJcoU  titat  aftKMtJbii^s;  i»or«  oujght  t* 
^  takaa  off  th«  pri«Nt  of  $8»S0O*O0  on  aodotint  of  tha  it««4a4 
nyniras   tfeuit  aeoortiioisi/  hm  t^Xapinovrnd  to  CSIuMlififlAc,  tba 
owaor.     Tb«  d»f  «na«uat  t(3«tifittd  tnutt  im  told  F^iiMir  tliat  )mi 
wanted  to  so^  las  ia«jror  «t.'bOttt  tki«  Qoatraot  liut  tikat  Kaiaor 
intiittsttod  Umt  tltat  «&•  umioa^a&iurjrt  ^^^  '^^^  ^''i^tt  )^^  ^^<* 
oontrftot;   H^t  ha 4  fa-daar,  '#ould  ^vw  to  »«e  t>^  on^nar  firat; 
tlaat  l»»  waa  ill  in  b«d|   tla^stt  ^  did  ntit  Ktso^  whether  tin*  omNSMiy 
would  aaoajri  tlit  |i>rio««     «laa  d«fei»d^£i>n%  wm  i^a]te«d'  te  mUie  m 
do^oaii  and  t^id  i':«iiaar  tnnt  Imd  «£r.ijr  ^kmI  I1.0«C0  with  him^ 
tho  d^foadant  tittm  t>^«Uld  t^at  oM^^uat  to  iTftiaor  and  ai^nad  tlio 
no  to  in  <tn««tion  for  iS4&«00>  amklng  a  d«!»o«ii  of  ^ZMO^t^  on 
tlia  puroliaao  in  <|u«stion*     tha  n»t«  ««a  flm.d«  .paji^a'ble  to  t^ 
•x^ar  of  tiia  plaintiff  nnd  ana  du«  th»  next  doijr*  ^nrdli  d*  1.9iA* 
ataiy  Siaditt  t3nm  wifa  of  tlk«  d«f«ndant»  t«atifi«d  that  aita  mm 
rjkimwt  n1»0ilit  nino  9*oXock  tb«  nojrt  naming  (ariituird«gr)  «nd 
told  lii«  iimt  tim  i^uilding  n««do4  a  gr«at  u<M)bi  of  rf^yairo} 
tJMkt  one  did  not  ttunk  tha^  oould  tnka  Um  buildine;   tliat  kui 
told  htts  tlmt  nt  had  net  aotm  tha  o«ntr)   that  ha  «aa  vaitinf 
wiitil  na  oould  sat  tho  ^250*00;  titnt  ana  atoouUd  o^l  him  19 


iiXoJ   mom  f 


■\j^jj^'i 


.iH:'4K.  9fie^ 


Jionda^  Bi{|te%{   thi^t  im  tosid  not  /9t  »««ii  tiMt  oviMMr.     Tlw  ftiri4<»no« 
•r  Clmdiviak,   Unt  o»srn"!r«  i»  to  ih<?  «ff«i9t  l.ii»t  r:.al»«r  08dl«4  t* 
»♦«  *dai  about  tJtw?  |?jp0^«rty  ea  ??i4<&y»  .*fer«h  I,  l^ld;   that  Jw 
im»  UX  in  b«4  ii^t  t.l%t  U!a«*   tteftt  J»«  «ii.l(t  h/e  ^«ou3.4  AOM'Pt 

INitlJOO.OO  f»jr  %h«  pfej^erty;    t>»at  J!^  ffigiUNi  tine  i(3©stT»©t  in 
<qiu«r«ilon  oia  iU:j^9  Ass^y  1%  iummi  4»t««  #i|jr<^  I*  iH^HS,     Tbe  t^ji^tl* 

«oi^  of  £!li»-i»ftr  (9oaa«r»;:iii^'  ttt«!  tM#  samxi  C}»Mlwi«^  siiga^ci   the 
«Qni^r«at  is  mihi^&um*     0»  oroffiA  <»x«u^iii»ii&]i  of  r.ni»mr  %h» 

•%     iiiaH  it  a  f&«ife  that  lew  aif^aed  th*s   o&nimat 
AH  ii^ttt«4«jr  oftttr  24re«  i^cLu  naid  that  «uia  wc>iiJl4ii*t 
takii  itt 

''A    They  a«v«r  aaxa  tm^r  >>ouI(4aH  tiikw  it;  •)»• 

B»y»  If  yoa  «ui  4«it  th<i»*i  l0ifm9»  rmuiwrnd  ««  viXX  Imi 

**%    £>i4a*%  }f9%i  «Mjr  Ckt  t))«&t  tima  vh»L%  nsM^h*  tbm 

X  told  Mm  &l  Uisnt  tli^&  \im%  th«i  owh^t  tvas  eioic  in 

iMMi  a»&  iiidit*!  w«iit  ni«  ttr  «K>i:&e  eT«r  uiii.t«il  ih&ci>£i  t>J»t 

aiKt  dK/  U>  aii^n  th^«   i^mrAni  »m  m  was  si  ok  in  ^d* 

*^    Ijsftt  lima  uo0xk  9f  tjom  »«xt  d^ai^^,  I^rid«jr1f     A    ¥•»* 

*%    It  ■vf&.m  aat  ««  ■ai4t«„rdn:;?r ,   t;i»ii  i«  *ift«jr  ,isy.  Utadit 
«««  thsr*  tin  ^'i^xvordiAy  imraXt^'t     a,  1^'««,  »ir,  that  is 

Xt  i»   tim  mfktfmtiea  of  U)^  d«'f«a<3iuit  that  tlui 
drr«jr  i,«  pMr«iJUit4»'«  «r;s.»  jc'ttVdieitd  liffl'oi^if  ii  mm  &i»Qe»%»4  en  1aM»» 
imiX  *tt  Ujt&dwiak*  iii«  <»'«ii«x'.     ttMr  «ririd«iia9*  i3»'««rr«r»  tor  aft 
itVttaM  iuetifi**  tim  mn^xiBUin  UiAt  itMsr*  i«a«  a  rvvwoatioa* 
tiw  ^vid»oo«  OR  bftiMaf  of  t<i«  uiaioti/f  iD  y«^»rd  t*  vtukt 
tO0k  pl«cif)i  en  ;^turd«jr  idDmiog  io  ir^^Ard  ^  «  r<rvoaation  is 
vsxar  v««u«  ftttd  iMka««rt<a>A.     l^'ortmt^*  i&  is  tli«  definlt*  t«)«ti« 


\Hf  him  on  Friidlftjr*  «n^  *«  Ui«^  trtuJL  4u<ijett  't»«li&vtt4  ih«t  to 
^«  A  tmati  Ximn  \m(iu^^^ti€ftui!tily  UAi«»2>  tMft?   atrau»»t%:^i!ie«  of  t)M 
«tkt«  ili«jr«  ««ul4  )Hi  no  rcvooA&idn  lagr  tkuy  act*  ««  Ui«  F^ri 

<Jli4>  ttffitteei^'  of  i'uU.a«r  «»  t6  ih«  ti««  vh«a  it  «&«  eigjMNl  is 
fiMHttfittluit  (^iifa»ea  «I24  «ca.t;;i4£Uou«  Vut  &»  tlM  vitnettees  App&njrml 
)»«f03i'«  th<»  IwiikX  ^<i$«  iSEJti;  h«  «^^J9l  i»  m  itudh  bott«r  «}<  nitioia 
to  detontixMi  %hm  «dmrft«t«r  of  th»  cirid«iid«  £iv«»a  t^n  we  luro 
«o  4»  noli  fe«I  Jttiitifi««i  i»  refteHlag  «%  oenoXunion  ooniraxy 
to  hi*  <l«t«inniiiatioii« 

1%  1&  04>iit«tt<S«a  tiiatr  the  fioi*  in  quontica  «iui 
witliout  «o«i»ia«^rtttiott  »u  it  «siM»  |Mgr'«bX«  to  Ji»<it'Jlun»  a  r«:i»X 
«»t(ita  bTok«r«  m&a  »ot  to  C!iMMiwiaiK»  th»  oirnor*     tb^ro  immi 
no  l0g^  ot»4«etlott  to  haTiag  t]%e  note  iiK4e  9«y»)»X«»  to  tli« 
l^^alatiff  «T«ii  thouglx  k«  wwr^  «t  t}a«  tii»o  tl^  ii«»nt  of  OmmI* 
wiok.     Aloo«   ti»^»  tmmnt  iokd  the  jr^ht  to  «%u»  ia  >tis  o«m  i»«»M* 
71w  aef«iidaat  Imo  lao  grou»4  for  90)at£>X»iat*     Ho  «xtout«4  tho 
Mlto  lUEtU  tmiUt  it  9igrA)»l«  to  the  |>X*liitlff •     All  he  i»  interoittod 
i»t  9M  f«ur  m»  1^  (|Uie@tion  of  j»axti«ii0  ie  oonoeraoa,  ie  tiv&t  bo 
oluax  tMt  be  9m9*iXmA  to  pojr  twice,     Zt  io  thff-  I«iw  th&t  %im 
ogOBt  ]^4  tlM  riKiit  to  ouo«  "but  doo«  e»  mtt  a  tTu»too  for 
me  ^iTiiioipai;   ana  «  pa|i««iit  to   tlio  plnintiff  Vooottet  »  |mi^ 
neat  to  tJie  9riaai|>aX*     U  Hootaiw  oa  Ag<»a<iy,  f^eoo.  2CS€  &a4  ECJHI* 
Suui table  Truo^  J^.jj^*  aftygey.  197  lU.  Aj^p*  i06,     TtoAt  tho 
4  f«aa£U3t  ie  an  illiterate  Rountaaiaa  mtkA  uaalOLo  to  «3^r«»o  hi»» 
toif  wolX  or  u»  OKoraioo  pmuiienoo  ia  hi»  affair*  i»  to  ¥*  r«» 
«retto4;  but  la  t)i«  matter  W;for«  a«  wo  aro  in  4ttty  beua4  •ia^l^ 
to  appXy  ««rtaia  woXX  kaown  pr^n^ipXao  of  Xaw» 

Fiadias  ao  error  ia  U&e  rooord  the  4uil|paeat  ie  affirsied 


'^-.•S  '   j  i-\t'. 


»a» 


.■iiJ*fiHU> 


l»i 


'ifAikUm 


IM  4  Mi^m 


ffluirrnxwii  jrwts. 


'^     214I.A.  B71^ 


un^  jmmim  fAXUm  4%A.iir«r«6  tli»  cpiaicn  of 


ilM»  «M»uii^* 


net*  for  th«  mm  «f  ^lyCvOCCO  datffd  !f<»vwtt^:r  2C,  19X7 »  pttjf* 

frbX»  to  th«  *rd«jr  of  t«k«'  |»X«ijiiii't'  t>ia  %iov'«ft»^«»r  3€«  XfilV*  ab^ 
oiKiioii  \^  th»  dtff'maimto.     Cm  i&Ma<i^  Z&t  X$XS«  «t«f«^xi»^&nte  fU«»4 
•A  AlTfliutTXt  of  ittorito  w«-ualt  i»«i»  «»tt  As^'l.!  @,  X^l@»  s^trioteoit 
frojK  t)i«»  l^ilAtf  and  %h^  <i':tnuAujatM  ^iif*n  l«aye  i^o  TiXo  «itm>ti»»r 
in  flvo  cia/ii«     0m  A^iX  X0«  X918»  4»f«n«i^;^it  til»i4  ma  «noii4««L 
ttffldttYXt  of  i^orits  wAloii  v»&o,  o«t  Aii^rXX  X7*  X9XS»  et:rl9iK-<iii 
tron  th<?  fiXea*     Xci  tii«  ord- r  of  A^riX  17,  X9Xa«  ih«  |»XoiiaM> 
tiff  wim  ora^jp^'i  xxxxJtxxxxxxxxxxxjcxxxxxx^gtxxxxxxxxxxxxrcjbcxx 
3ex3pcxxxxxK:!pc*to  fXXo  o«9aritjr  for  ootst*  wittiia  flv«  d«^».** 
Cn  Aj>riX  28,  X9X3«   thm  foXlovixtt  cr^'^x  m,m  ««nt.«rft4i      *l»w 
oottoo  tho  i^aloUff  in  thio  <«tt»«  oitd  jsiwvoo  tlem  ^ourt  to 
Vi^ooto  order  to  fXXo  ft«curitjr  for    r»«t«  ona  the   «!Ourt  bolng 
fiAlXjr  adiviooi  in  tho  pyf»s&i9^»  OfrnTSrulmm  oaia  ««oti«»n.*     Cn 
tlw  s'lKBO  (i«^  tl&«  (lKf9ti<t%nto  fiXftd  <»  fa.rth«r  umimiMi  offi^ovlt 
of  aerito.     1^  ApriX  a3,  XVXd,   t)i«  i»loi.iitXff  flX^^d  »  t»ond  for 
oooto.     Cn  A^yiX  2ft  •  X9Xa,  thifi  foliewing  ora«r  w«o  entorodt 


to  «ll«t£il«»  for  f«llwr«  of  pitoieitlff  to  :ril<»  »«<}urltjr  for 
9e»t«  )»n«  th»  odMTt  1»«ing.  fulljr  a4ift»<»4  ia  iii-#  ]^.r«tj£il»<»;.  ov«3tv 
ruX»«  ftiiiti  {)tetie»«*     On  April  3C,  19&II*  <^u  m^ti&a  of  tl&« 
jplalniiff  iiw  oourt  st;ru(A:   th«  last  «aMiilfit«<£  »ffi'4«hYit  c^f 

•d  «ipfiifi9tt  t£M%i  la  fairer  »/  iJi»#  pi»iis)tift  in  «,ij#  sua  of 

thus  c«fst  l^ed*     Titf»«-«4t3,  ii  jsi'p^ajl'*;  *   H#«i»  «^rtt«stw*t  ©f  <k>u»»» 

*«-5t©asit  ©f  Viio  fsiiltsrw  ©5*  %h»  j?J.«fc,f.«t4ff  tc-  file  &  -^ttt  botia 

Ju4£«  «m«  of  %h9  Oipifflion  414  ]«ot  o«!t  im  «•  ^od  d<sf«n»e  la 
IMP  rellowoi 

♦f  «it<»^  in  tbo  ritm  jr re  ©»:«!;•.*•  iiftfAsUiais  ^':d^iit;&K/ ,  «3u;  illi«» 
AQio  aorip'.ri!Lti&i»«  Mji-^rinaftej'  rof«rr«4  to  et.»  %im  ;7o£a«> 
|m.«gr«  ^^f*  »**<^  '.>.\ap«uiiy  was   th«a  isB'4  in**rs?  ij|ii^l»i«d  to 
itft  eriMlitera  la  «tTt  fusicyoiit.  l(jirs;«ljr  oxQo«4iii|£  t.£ite  total 
«m*^".mt  «f  iUi  &*:;;♦  ts,    ^*n-i    in^i   iifiu::.mti<*a  (tJC  rooripUA* 
iaatioa  of  oaid   Joiapaajr  Iai4  )»«oo8io  aooos-ftajqf;  aik^  aaid 
SdaAaiiff  Fitts  aa4  ia«  ot^u^r  »todtli«l4«jr«  of  «ala  ':;:om» 
^njr  Jj^jyis^^i  with  Oftsri  et-iri^s/  eya«i  siiiia  ■Xj-.ip&aj  *itt<i  with 
•stof^^aaimta  u^>&n  a  voiuatetr^  r«»orgainiasi.tian  b^  wi»iah 

to  Haiti  CQs^mijf-  oav»fiftJui  or  ta«)i]£'  »£}iaro«  c^'  &to<:^ 
wMaJa  their  iwfl^  in  aaivi  JoK-ipfei;^  a».  &  prtviiiiexi  »a<l 
maaao  for  th»  Ooisipanjr  to  tiftil   U^o  »mm  ami  tiierolgr 
r».i««  th.«?  fuatJe  nc»r4«iti«t-ryy  tt  ticfray  itc  »ai<a  jkiid«bt«tiU 
aoiio,  uad  fui'ther  a&'r(»@di  U^^tt  a  i^saoral  ond  Oiiaeiploto 
aiutlt  of  aaic'  o!Ci«3p«t-i!;j»e  «ff «iip«  BhOi-aa  bo  h*Ml  aiad  ia 
oaoo  th<«  ««a«  s^kv&uXd  elKusrw  tJan^t.   ia  or4or  to  pay  ol'f 
aai^^  Cr-%4j}iitn/*kii  iai.'rt;tea2)Li^ttJK,»  adidit  ioaiil  fua'io  ojaould 
)>«  nod«'.v«ary«  u@.kd  ^aaintiff  Fitta  o.a4  oai^  fornor 


GMipiaigr  im.  mmh  or  atodce  for  ml0  to  .t^urelm** 

tit«»ir  fii«i^^«'  3itit««  «^r«««i  to  ivyr  f £■£<»(  »&,i^    ^t^iiipmi^ 

wmiA  'iim^n^  in  m>&h.  th®t>-ii&ip  ctii4  tlmrmhjf  i^jrcTii^^ 
iHii4  "^otajMixiy  with  tvLUdii  a«»a««»«rjr'  Tor  it   ie  pa^  Ciff 
i%»  9«ti4  iiid<»l»i«<ln«i)»n  •  «itioti  wk»  dono  «««»r4iti£ijr 

a»a  ttis  &  ftiMrt  of  »4:iia   UMUUMi.dtl&ii  immI  a|i;r«is^«!at 

I'ifih  of  hiu  »imx«u  Oi.'  »to-ok  mu  ms,r^^?4.  M  »«.IX 

oejrtAlB  iiroaiBftOty  not«fi»  «h^:>v:mQt  %h^^'  i30t<^   iii'.'r^iit 

mi«4  «»ii  is  «»B«-'  fur  u   ta'fcttd  f^i.a'^  v«Ulu«  e/  i-4,uC<^vO 
MBt4  said  platatlff  Fitt*  warnkntWiS  mti'^.  m^re^A  with 
ftAia  aof-^iiiJj&ttiit  tiMf^Xt  »Jim*ii.u  it  !><-}  futt»a  ^mt  tiu«h 
ft44iiionuI  ijRai^'^t«di}0)»«  «xl«it«vj,,   %!tm%  iht?  pro  r<%tii 
oitMuroi  u&-'''r<H«jr  M^utaiu  ^(»«  i^-^^a  }»^  »^i4.  jx%%,»  siu^i 
timt  imisi  ?ltt»  i»<»uia  ».iatiisfy  il»»>'  u£v>rtm»i%*  li«a 

ftn4  ocw^oto  Audit  U«iss«^  ituly  la^yd*  it  w^t^  fiuunA 

^liisii^uig  <ii4  in  f^at  isxl»%  imd  im  pro  rata  eiu&ro 
to  id  «..'  Itierfi**  layi'  ^ni^  ^liAiu%iff  #*itt«>  vuii«   iitwitt 
tlMT  COM  of  --^no  Thoutscmd  JDollaro*  ■wititHa  i»  ti»«!  ^lount 
hi»rtsin  9Ui»<i^9n  &nU  luald  plaiMtlXf  Flits  Jmn  n»X  pnX^ 

his  )}jro  rtbtft  a4<iltlonaX   «»l»ox9  of  ^i.OOO  «ma  Kteok 
giv«»a  l)iy  «aia  jij»li»«ia'wiff  W  U<«f>mamafci»  I'd  .it'  not«  l$#ro» 
in  ftuod  on  ifi  or  ae  Y^lue  wiiat.«v«r  i@j»a  b«c-t.uee  of 

»»14  d.£r«c$<:K-»%  uotMag  !<<>   «iiu^  «ai4  '?itto  on  ii!,«i.i«i 
aot<«»  &Q'.«  ftiiia  not«  oh«>uitl  b<?  ^uirji'taa'^jro*,!  mak  mm» 

Aaa  jTo^  «  furth'^r  a«f«it»o  (MU4  iklaintift'  r»» 

thrrooa  tbffiit  o«44  pX».iti%ift  2m4«  ^hiXo  o«n<»r  of 

atonic  iu  8Aiu  a<s^«i^,  ifiv«6t«4  eimi»  of  m^n^^jr  to 

St  tot«a,  of  4^X0»<>'t<U  in  H«ki4  Ooa«i^akitjr«  wieutrAtto  u.nd 

in  f»at  i&Bni^il  ^jiiiintirr  iifed  iavsrnt^iLJi  not  to  «xo«oil 

4£,0€-Q  ij»  »«.i4  Cmmf^tijft  aau  »aia  aifl'^^rmnto  of  iS»U)0 

'«taieib  0«ki4  i»i«biaitirf  )m>d  miwruui^^,  %i»i%  ho  limi4.  giaJUl 

im  %»  •aid  doatj^ngr  wan  not  p&Ud  2»jf  AOjr  «tb«r  |>«r«M<Ml  or  pereons 

than  repreoAntONit  oivita  imrrmm.mA  ^f  on^iU  i»X.«i.lntiff « 
Ui^'iimowDi  tv   ^'^f  (:?iiuafit,  £i,t  tk^*  tiiiio  of  iJ^  «j$.o(satloa 

of    t£M»    80t9    h«»c'Oilt    ttUOd   0»* 

IMift^dftntr.  mro  act.  iaUot»t«4  to  plaintiff  la 

tib«  0)180  suoiii  ibifi  o?  «i^^  Ovl>.'.r  iiiiiu  wiMtoiroy** 

Tlio  plttintiff  io  Aiiiurcod  «fitl%  oniorliiii  Aiito  «RI 
m0i99mimt.  with  tm  SNnr  Prooono  Hofialnig  CoMpMiy  ^  «bioh 
iM  wMi  bo«m<t  to  oarrimaoi'  oa«N>fifthaf  t)i«  otook  i^i'^ioh  he 
iMld,  that  otooli  to  b«!  oitrrfta4»rod  oo  no  to  vaioo  fuoMia 


Li 


fiOB'xoq  10 


i.  >  t  -■  wc 


i«  iMdr  iho  A«th%9  of  m*  etmm^sgr,  im4,  furth«3r»  tiani  if 
upe-n  »R  otMlit  it  wmB  t^wn  t<UAt  wor«  fuiKie  were  n«09ftii«ry 

ilM  )jtl«iatiff  pr««iia«a  t&  turn  inm  UtM  <$iimg>tm^'  mmth 

«r  miooicB  f»r  «)fti«  for  ki«  j^^  g;ft|a^  elmr«»  of  tuoh  mu4i« 

tt  i4«n  f«r  th«  Inrnvfit  of  th«  b<a.iui««)  «f  hiJi  Rto^« 

lM|r  fro«  iM  «^»^ftRgr  lt]s«  »h«ar«0  of  »tO€dt  «j(u<;h  ««r«  muN* 
y«xid«r^4  «nti  iMi/  ;;}ii»  imwpnmsf  in  immh  tli«$je:-«for  cm»  d^a  te  put 
thA  ooot^ttny  in  fuR4»*     It  i»  it%mtn4.  %lBm%  tliat  »%«  dott««  fH«4 
*•  •  jMirt  ef  tli«  tr*ii»«iition  iin  ia^;r«4m'«at  mid«  titoi  plaiiatiff 
murrwadey  to  th0  ^mmpmnf  ono-flf tk  of  Mik  stools;  una  i»gr#«  t« 
noil  %<hi»  'b«kl.aiia««  t«  tfefimAiKiftt*  fox  px^mleoofar  notoo  of  Uto 
faoo  inauo  of  $4, COO.     Tluit  j^ointiff  tt^vfivA  viih  ilne  do* 
fondMtto,  ii  jL«5  ol.«iKi«a«  that  If  it  «fj^<»uli}  }>m  found  tJmt 
tt4<3iitic)»«ii   iift<&0t»to«i{3«»Ktt  exlatea  Xh»  pX«antiff  woul4  |»oy 
^<^  MS.  JMft  »^uir«  &2id   thu«  ttmU»f^  tiio  Hlon  on  tai»  utoc^ 
aad  for-stt  it  to  ^»  ijp»ii«f«r»«4  tc  t.ii«)  d«f«36»jit»  froo  fi^oii 
ttXl   oliOiMs   fturth^r,  tfatsit  mt  »u<lit  w^a  sm^*  tusd  it  weui  fouxad 
tbftt  «»  odditlosal  i«Miefei«!d««to  of  thft  ao»,j)s&iiy  «3ciet«iii;   tliat 
^**  MSl  XUkL  »)iUNi  of  tlmt  to  ^  liori»«»  lu#  tlt^r  plaintiff  mm 
#i,CO<;»C^  nhioh  iff  tlao  wa©  at  lM»ro  wiftsi  for.     THo  ploiotiff 
iHio  net  iNitd  tliat  samuntt  wuim  ma  Ma  »4(Uti«a^  lOioro, 
It  i»  ol%inc>«  tteit  liifi  »tOflk#  whiali  l»«  ^«to  to  tSw  4tfoii4Ka«o, 
«»A  tho  iiataa  »uo4  ti^^en  »r«  of  wo  Ttaoo  &a4  tHat  tiiw  aotoo 
•IWttld  1»«  aurroiuiorttd  iut4  a«At«aio4, 

9)10  oooood  part  of  ttoo  ostoiadod  offiaaTit  of  laoTitt 
•NiUi  tap  tlknt  tho  dof<^tt<daBta  roXieti  opon  a  o^rtol^t  wa«T«inty 
OMd  oortoin  roi^r«o«ntatloiia  mr4o  by  tJse  plointlff  Wixkah  w^ro 
f«a.oo«     Ylfto  i^lONUMMiOtfy  of  tistt  ftffiOtkvit  of  Btociia  ia  m>t 


iM^ 


l^iUk'JU 


■kftvjr  II  dttviiful  Mmlyniv.  w»  ftr«  c^f  tl»e  cipiai&a  that  tbm 
A9t9n4mn%  «J^«aI4  JM»ir#  bo^^n  allowed  t9  put  Jlst  «?vi4<!iit9*  «f 
IU«  oJlAjUi  waiA  ihat  %im  pliMMllag  aiioul4  net  hftTff  h*mk 
•%rifkmu     It  iMir  ^  that  vthmi  ti^  widimm»  *k»  t«  thft 
i|Enr«M«at  cf  r«9Si;AniffAtioii,  in  put  iia  tJliiSkt  it  will  ^ 
fouttd  tlMit  t^«r«  ii)  o«  liability. 

the  liinintii^X  fi&iieit  ta  fi.X«,  w&thia  th«  ti»ft  ipjr«««rilHid 
Up  tiMi  <»ttrt|,  II-  'lMaFi&4  fer  dft»t««     ai^p««X'  33,  iN^o.  I,  Hurd*« 
S9v»  r^ifiit*   X9I7.     inaiuiittfiik*  2iov«v«)r»  ««  iit  ''voiisi  Sox:  m»t9 
'vmft  ACtuj^ll/  f  ll«ti.«  fSk&  nMt  Ui*s,  rnmit^  aUaow*  t^t  @n  A^rll 
3$»  2SIS«  &a¥««<iyt4Sjit  tl»  'i£»  JT iXieig  «f  t^m  h&»ii  r«r  <Mbftt«» 

fajLl^jf^r  «f  j^lia4«itiff  to  f'il«  s<»owrit/  for  c«iite«  «iii4  tidi 
0«-uJrt»  t^^itima^  tte*%  it  wiM)  ^fuJLl|f  &iflfi»«a:  i»  ti»«  pir%%iii«»* 
tvos'rulca  th«e  £M»tii>ti«  •'<3  lur^i  Of  %^  tipltkiiiu  us»t  th«  ditf«ii4«> 

K»t*H    <]«»llt«r!tti«n   1«    4ttt'^1««l)»X«« 


•<;<- 


,;t«'j«'. 


2X2  •  24^61 

\ 


A9P«I1««» 


VILLXAM  3, 


j^»miL  mm 

or  omokoe^ 


/       214  I. Ae. 6 71-^ 


WSU  jnrBTZO'T'  ?ATL€®I  <!ttXlv«.r«<l  t}u»  opinion  of 
the  oourt. 

On  7«1»i*ua27  16,  1919  •  tho  plAintlff  b«^pui  »uit  la  tho 
Ibtalaipal  ooiort  ogainot  th«  dofoa^aiit,  lar*  X.  akmtAjr*  «n<}  on 
tlw  »«K0  day  f  11*4  a  oiatonMnit  of  <tl«in«  ottttlnn  Intor  ulia. 
that  Ma  olain  ^^as  foi*  tlui  rooevory  of  oori&ia  af»»«y  duo  on 
ft  oortaln  prtsaJLmwry  noto*     Th«  piroflaiooexy  noto  is  4«»oirll)»4 
Ml  Aoto4  ootebov  12,  1917,  for  the  mm  of  ^USC/.JK),  f«grabl« 
fotur  ttOAthii  af%*r  4«to  to  iho  o)rder  of  <Toe«i»li  t*  swlfoooo, 
20  Voot  Loico  Btroot,  OlilaAi^,  with  lnt«r««t  At  6^  i^or  wramK, 
mmA  oitflMi^  W«  1*   3u»t«r«      Gii  SUur<fti  11  •  1018.   tho  d«f«»iidant 
fll«4  oil  OMOnAod  affi<aaTlt  of  A«»rito  mblnh  is  no  folXowiij 

**0a  April  ••  191&«  this  defonai^itt  igiii;v<»  » 
not*  for  thfl   tnm  of  |1,C{:^1L«00  to   thtt  Irio  THoatro 
':^u«p«a9rt  ^oing  %hn  puri^lioso  j^rioo  of  ton  ohoroo 
of  otoflOc  la  oai<i  aoMpanar^  that  th«  <30«oi«i«r«tiea 
of  oai<i  not«  failftd  by  r^Hvan  of  th«i  faot  that  tho 
oaidl  otuek  oao  noror  d«liT«r«4   to   thl.«  dAfoadaai 
in  puroaanoo  t(»  oai4  oalo. 

Ihio  dofontliMit  l^arthor  oayo  that  tho  oaid 
oto<dc  irao  »<*X4  to  hi^  on  th«  oonditlon  that  t}M» 
yarohaoo  noaoy  ohould  ho  aooili,  togothor  with  oth«r 
Monoy,   to  rotiro  tho  firot  aad  ooooad  aortsacoo 
againot  th«  roal  ootato  o«bo4  hy  o&iA  oorporotion 
aa4  that  aftor  thio  haA  hooa  4ono,  a  Bond  Xoouo 
aaa  to  ho  floa%«4  «a<l  moh  otook  holdor,  inoludinu 
thio  aof<!»ndant«   ^no  to  r«o«iTO  boade  in  tho  oaa  of 
aoft  of   th«  fito-^  h«ld  hy   thoei* 


M 


r 


Jtii 


lii 


.  sn- 


i»lt>r6^r«s«t«tMii(iui  is»4ft;    th^-t  tlx«^   $;«tia  uon*/  was 
a«t  ttcsw  f©s-  ft&i*^  ^ui»t>ot»»}    iiwtt  staisiS.  nfti«  «aatur«<i 

h^'  Uis  -$>iti,ln%lff  in  tiiXu   3a»»5    Wit».t  tjaift  pXidintlff « 

r*t  th'5-   time  »«.i«i  «jri(^lR?4.1  »ttt«  w«»  6yiMJ.»i*«rr«d  t<i 

tion«  atti4  fiiiltt3P«  i)f   *^ai»iu«r»ti<5aj    tim.t   th«  not* 
su<}ii  u,  C'ti  in  tisisi  <m»«  v«.s  ^Uv<ta  »»  »  rnn^wil  of 
sfciu  fOjn»«(i'  su^tat  wia  giv«n  eu1»^tt«t  %&  all   th«  dtt« 

tJtot  th«r  plaintiff  dii4  not  ink^  cm^r  oca'^rl^iefa* 
tion  f&r  tttftia  ».ot#»* 

ITl^g  )!iol4««r  for  fialue  ©f  tu*^;  a©t«  i?i*«4  ^pmt;  Vm%.  Im  paid 
wen  aon&ia«ira%iott  for  Xh^s  ori^giaaX  tt«i(s  Unt^a  April  d,  3l9Xft» 
•iMt  ire««>iv«!u  the?  etm^  frem  on*  i';«©tt  in  ps^ystmnt  t>-f  tm  «ill«gg;«4 
iiid«'bt*<ina'a«  ^it  tsai4  Boott,  ima  i»ai4  )M»i<!!  im»  aet  oAiXy  t/ndormmd 
t«  tk«  i^ai»tiff  «»»«l  i>X«intiff  iiisn^  rtot.io^  of  ih*:  itifknmitlma 
©f  ai»id  not«»*     C.i  a»y  «»  19Xd*   Uu?   a4u*#«  w^t  tri«4  Iwfore  a 
Juvy  (»i<i  |>ursu«tit   &o  an  inistruatioist  h^  th«  o&urt  thoy  broue-itt 
in  a  v«r(iiQt  fia4i»g  %)m  immu«m  ^skin*%  tH^  pl4iJi.t3.tiff *     On 
Kay  as,  X$l@,  u  nm^  trial  ima  ipr%nt«c  ^^a  on   Xu:s#  15 «  it}ld« 
iJsi«   oawaa  lifcta  ,4iijaia  iried.  ^<Rf«y«  a  i^ury,     eounool   fi*?)"  Use 
t»I«xntif t  aff«rr«4  la  «via«aiS#  %>i«  prt!itkl$tm»j  ^t^  ^-n  qu«»tioii 
anu  th«a  r«a|ft4t 

«:«  belsaXf  ef  %lm  d'^iimaimt  %£tr»0  wiiMMMHiat  irar^*  mXle^x^ 
ifunt«r«  Biffi^ataier  an^i  £»«lXfta»«.     tim  %vlAf.msse  of  !fuiii(»r  ie  %m 
tJa«  «fftot  Vis&'l  iR  h»fiX  idlS,  ktt  Jte4.  a  «e'»v«rajai6»  with  &«« 
l^«  0%  Soait;   Uyk%  t^«  iaifcer  ft«a4  hfi»  wms  mn^uoirlmi   ih^  iris 
th<»ti«i^a  -Jo.;    Uiai;  1n»  d«air«ti  ta  boad  Ui»   «Nc^«tj>aiijr  so  ne  to  pay 
of?  ih*!  fii*;»t  aaartiga^a  «va4  %hal  in  orator  ic   dt^   &o  if  ha,   ^^'lujitar* 
ir@Uil4  >;X.'0&ia«  iiit«i;r«el«<(>iie  tioui4  tait.®  ^i»  rtota;    tluciit  l^wlfoaaa 
*w»uX4  h«>Xs»  M»i  cnA%  %gr  uray  of  tiui,yi»g  tiwt  «0&e  or  advauaiim 


•»- 


iiBSi 


talk  %h«  mtttt«i«>  oT«r  wltB  &ittn«&i«r|   Uiat  lA%4»r  BiCA^sftlttr 

yr»j;>9ft4%iettS   tkAt  at.  jTaw  4aHy»i»t«r  a»  tmw  iiooti  »n<4  told 
Hill  «luit  h«  «>f»ul<l  ^9  into  Xh%  j»r9j^a»iti«n;   that  i^«oit 

for  $X«0<:^»CiO»  Osbiwd.  4pyil  8t  i9Ift  «»i4  .i>«j^»H<s  %&   %li(Sf 

ttwAor  iAMitMiv«T  the  aefiuritltii^  In  tim  «pini«»  oir  th»  \m§,^i»X 
ftwner  d«pr«i^«kt«a  In  taXu*.       Writttm  ft«r^fts  ike  fAo*  of  tiMi 
aot«»  vii«»  it  wmm  off»r«4  in  •vKlaticWt  ««}j^«»  %im  word*  *l>t;J.4 
lny  r«]t««iii  «x»t«  iiiaXiiUllisig  iiitc!r««t  IXlf^OtSO,  J*  t*  J^Xfcteff*** 
«ad  At  tJift  bottoM  *t.  ^«  auii%«jr»  AC  «»8t  lAJictt  @t]r4»«?t.  Ohion^o." 
on  Ui«  )»^«k  of  th«  a»ttt  th^r9  imu  written  %  tli«  irl*  ihttatrs 
<>»••«.  guarimtjfr  of  #tt,yw«nt  at  m&tuurit^*     Huafttttr  further  t«i«ti* 
t%»&  tdNtAt  vuUiMhiuiintl^r  aoott  tola  hAm  that  t))^  G»ej3i&^  ^4  not 
li««»  ttttvvi  to  tiU«i«  m^  th«  ]!U»rtiS«MS«»s   tM«kt  m  n«w  l»f»n4  i»eu« 
iwMi  «v«r  Aftdio  M}^  tMt  no  Ateoic  «»«  «v«jr  s<»liYejr«4  to  Mm; 
tlmt  &««tt  i)a4  tiM  oT^ifiia  m%<t  in  hkm  $ti>9m*m%&ni   thstt  th«y 
«#k©4  feim,  ikrt  xfif^^tt©,   to  r»a«*  it|   t)«fct  %hm  tit  tut  t4a«  th«t  kit 
lear^©4  3<iir©»ei&  «lal&«.i  t<s  «w»  the  JF«»«'iml  i»t«  w»»  wh®ri  \m 
\kTomh.X  ir«it;    tSmt  &»  'tmmi  wTwm  li«  |gaT«  tiw  first  fiote  ftr 
♦i,C«OCf*0©  timt  %»Xr&mn  wnit  iateres»ta4  i»itii  2S««tt  nn«l  im» 

ttet  **)!•  l»lt«  s«aieb&^  m»»  #oing;  te  ^naijr  Xbft^m  £»t««^|    yiftt 
3«fttt  told  hia  ia»  w^te4  th»  not©  w  2vaii»«  i»on«/}   thcit  h» 
ItBMm  {>9ott  \miittta  it  &M  ox>d«r  to  get  iac'ttMy  ottj  timt  «ilm«(itjiinEit* 


■J>ft%q!lHt 


<»4*m  JUm»£. 


:     1  '  »Y*    KAV   4»Ml    OB 


'  9rmd  «•• 


If  ix»lfo»8«  »ft49  m  4mmmi  wm  hiMi  th«t  wimn  hK»  «|aT«  th& 
r«n*wAl  not*  in  CiOtttl»«t'  1917,  1m  kwm  Umt  n«»%t  im^A  not 
4*tte  i»lu^|  JoK  j^r<'Mlft«<i  lU  ^|   tib«t  M  ksittw  thJe  mt»  m»u14 

C«i  into  tl%e  J»ui.«i.ii  ef  -Uiitii  p«)*xiesu?  liM' eutUft  :':^«c»tt  %«ld 

7h«  «vJL«lf$nQe  of  Bi«»«ni«ir  i«  t«  tlsiiR  0ff«at  t)mt  in 
Ajpril  191S,  h»  ]u»4  ft  Qoirr«7Miiieii  wit»  r;<tett  ab  ih«»  rt^^ult 
of  Mimt«r  KtAtiad  ik^t  im  4«eir«(i  finite   tak«<  it  4ewii  vm^ 
mmXym^  it  mii  r■^sp&w%  oci  it;   t.hiit  »i4)»««^u«i».tl/  h«  umA  »«T*;ml 
oo»v«rssiiti</n(S  with  nrnttt  in  wMolte  i^oott  »tata4  Ui#t  Um  im4 
not  r«-feir«4  th«  ^ortgag<i  nor  nolti  th^^  stottk. 

id  in  tlMt  «l:MiJLii'mJl«!'  atlidt  r4»i&i.l'  4^%i$  iri^ninmm'^  iiOfi  if>  &  Xi9(»ii»ttA 
mm^a-^Ql&i  ^of^kefri  '^^^*»^  ^^  ^^'^  uoi^li^  ft^^  tiii&«  i^c  timft  « 
larga  m£»\»«S'  of  nxtuma  tr&n  :'?}«} it;   iiint  tl^t*}  ?jfi«  ThMitr«  Omo* 

At  th«  «&««•  qf  tiiiP  »v4ti.«»©e  tti@  o®virt  in«firtt(st«4 
%hm  4ttry  to  riad^r  »  v«r4iat  for  t)i9i«  j^jiieitifl'*     t')mt  im«  4o»«} 
•CKi  ^ud^a«ii%  tiMtn  «fsit#r«4  tli«r««ii  in  tlsi«  fnum  of  4ll9S*12« 

1fiu»  ozi^in&iHl  n»to  m^M  ^^t<»a  r^pv-U.  I}.  1913 •  p^^^hX* 
t«  th«)t  dra«;*  of  ^«  lxit»  riiCAtz'is  aa«  fif  ^ats^i  i«$)jit!t»  mttur  4»li« 
imu  w«a  »i«^.u«4  inif  t^aa  4--;f:f<:«naaa'Si,     It  i«ao  ^^ivm  kf  ^^^^  dal'tmiii* 
MRt  td  Ofi'i^  3oatt«  «ti^i  mii^T^AX^  to  th^  ttiiaitlswtii;/  o;r  tl!ti»  d^f69i4» 
aast  ]tua&it'9li%  '^(it^  tmt  k£t$>«l^ijg«i  t)»^v  it  #«iu|.4  b^  }s«ie<»ti«t«d. 
Mia  t«»ii»ti«iioi:gr  is  %'jux%  S^iett  tal4  .uiu  at  tU^  ti»«  tjiuit  £«lfoo8«« 
tjao  plaintiff*  v^ai4  %ujr  tos  iiote  or  ^t^aTtmatt  m>'a^  upen  it* 

rendwal  notu  in  t)s»>  »u»  of  $1II}0«0'&,  |>«^'duld!  t&  ijitt  or<i«r  of 
tb.0  jtUMiittl^jT  ajiii  tli«7e  «sM>  %hi»'A  «»4lbpr»«iU  uj^ois  tko  orln^tooX 


.•;J;      •..•■.  v.«    i.ytii     ;..•:  V  •■r>"iX;>u.    \i 


la  .9ii 


Mt«  *l^id  \v  r«»««ml  mtm,  Inelutilqg  iitt«r«iit»  ^X15D.5C 

£Slr««t,  {:iii«Mg»*«     tte«  r«a«w«l  tiet«  4ttt«4  Cat(»b«r  ia»  19X7 

it  the  oii«  iiin»A  wM«li  «lii«  »ult  <»»«  bx-ou«ht.      It  »«0&ii9   to  \m 
t^  «9etit«inti.tt»  of  <x»uns«X  for  the  Aeir*otia»t  timt  tiw  ori^ml 
n»i»  WMi  given  on  condition  Uut^t  tHe  pr««tt«4ii  ««re  t«  b«  tui«d 
Igr  ooett  for  iii«  th«Atr«  oc«a9«i^  t«  r»tir<i  <i«rt«i.in  inouta* 
l»ra>]i«««  ui»tt»  th«  tiif)«tr«  |i»rop«rrt^  iim^  ibat  mh»n  it  i»i:»s  (;'iT«i 
i^Mit  r«pr««ant«4i  tl»it  «  n«w  ti#B4  iafiyt«  ««.;;.  t<»  lte«  fleutvct  and* 
in  |^«irt  tit  l>««»t,  di8tiPi'b»ut«(l  tm  a  beoun  to  ^urohaiioro  of  ttui 
•took,  And  thftt  an  th^^w^  oun<iiii«»»  ir«ir<t  m»%  9»rri»cl  out  tli«>ro 
lo  mi  .lial»ili%y  on  %im  tm t<9*     ihxrtimt,  it  »«<m»  to  ^  <»»ii» 
toa4«d  that  tl^  «viil#aa^  of  t^-  ^AJ'^^Uitot  «»%iiVliKli«»a  a  do« 
f«QtlTO  titlo  in  %iw  crie^ma  p»y«*t  tmc  thm,V  ii,e  a  rt^ouit  tito 
9l«klntlf f  wm  tiouBwl  to  ohow  t3aat  tio  i«a»  *»  ^ea^  fi<S\^:  tiolaer  in 
Kood  faiHu"     '^«r«,  Dovov<»r,  ft«  h^tv^  tm  »fXi%in»l  not0  woo 
Sivon.  iwitli  tibo  tiAdei^timidiiiai;  tlmt  it  might  b«  ia.«ii|(oti&t<)>^» 
(Uiti  »ul»o«qu«xitly  it  -«ri«.e  n«gotittt«4,  <im4  wnm  %3mn  t»k«m  ta^ 
iM»d  foliowQ^  t^  a  v«iMi«mi  not*  giyon  to  ti.mi  itiAdo  ptk^ftlii«  to 
tha  plAintifCt  wit^uit  ajayir  aubotuntiai  «iri4«»nct«  j^&in^  to  olaow 
%hAi  %im  plsiintiff  dU  x^t  taJito  tli«9  iioi«  in  oult  in  i^ood 
faith  und  for  tall  ir«XMO«  th*^  4«if^n»o«  oiaiae'4  ^  tb»  4«fofult» 
ftst  iKuiot  I'A.il.     It  i«)  tii«?  iow  tlt&t  o]»#  ^Ho  talct»  o  |>y«ii*isftOxy 
fMit«  »o  ondoroee  'txtforo  '«t»turitjr  <mi4  foar  %  Vjalaft)i»l«  (ae>ai;i4»i«« 
«%ion  in  11004  fait^  ms^  vitlmul  notioe  of  auty  dofoots  io 
•eoiir^  a»a  ontltXeii  to  r«oov«r  th<»r«o»«     And,  ao  oaid  ^  iho 
oourt  in  Br»4i»oll  3;^^  i£MS.»  ^1  lU.SCa,  •'aoio  ou^pioion  of 
A«f«ot  Of  title  or  tlie  knowle^go  of  seirn^Miitiiaooe  ooloulatod 
to  oxttito  «uapi«io«  ia  t]^  Kind  of  a  prudont  aon*  or  ^vtm 
(grooo  aogliKoneo  on  hi*  p%rt  »t  t}i«  ti»te  of  tito  tranof^r.  will 
not  dofoat  )ai«  titlo.*     Frew  th#  ^vidanoo  w«  «r«  of  th«  opiaioil 


^•c   Ifrtrtf?«.T  *stf  tkAT 


•tsi)  im 


itiat  t9»(»  plaintiff  ti«o«»f»  a  hoX>di«r  of  %h«  r«n««al  not*  In 
diun  «ciur««  «a«iov41ttg  t«  tl^o  4<»fiaitl»ii  oxprttttcvd  In  ^«oa. 

QX  M14  $8  of  <aSM^«  9<l,  Qti  F!<»t£etl<ftM«i  in«%i-iiBi«n%«.     A«oord» 
lug  t«  '"^.ffa*  9d  #f  tJMt  fertiftgoina  «»%«k%iite  im  ord«r  f«r  th* 
plAitttlff  &c  ^0  X:unil  Issy  naUev  of  dwffiot  it  £&u»t  li«9  «ho«ii 

th*t  h»  luitc  i>a%«Al  *knc:«il«d4«  af  ir<u<|][|  fast*  thkat  hie  aotitm 
l9  tu^l«8  Vm  in9ir^m'6n%  4m^ucai«4.  io  iboMl  faitlu*    Hot  oaly 

n»vi9  of  th»  4«f«it'i«4kt  «lea4  Is  aaffi«i«iti  lo  eluev  i^l  w 

al  th<»  Um<i  }jw  jSftV9  thi»  rttii&ml  »io%«  hw  ^im  that  Umi  pro« 
<Hi«4«  of  the  »ev«  had  not  ^«n  aft«d  to  tai^*  fip  t)t«*  :&ort|£«(B«s 

^nd  that  a«  aim  1SK>»i:*  i6i»'«4<i(  im*  #f#r  ae4«  a»d  ats  «t«<dK  4#i» 
liir«red  to  hliai  tJteait  k«f  imew  tlutt  Soi»tt  few.d  raei  «ien«  «9Mit 
h»  proal»ir4  tu  d»»     QO'ua*®!.  fo?  tit*?  4«f»wvi«uit  fi4al««?d  that 
tk*  fa«t  tlxat  th«  j^lttiatiff  tnui  iatinata  with  ^:e«tt  aa<t  «m« 
«»wi«at«a  with  tb«  th«atr««  im4  Xhikt    :«ott  ht&d  ,<»o»««ttsioii 
of  tJti^  i>^i|i3.aai  not«3  at  th^^  ti^«  it  wiSkn  4u*t  «MS(i  t.H».t  l>«, 
%hM  plaintiff*  fail«<i  to  vMtk*  ax^  in^uifietit  about  tn^  note* 
a^a  9-fiik&nQ&  &f  ImmI  faith*     7H«  evi^eno^  en  t!i»»9  i»tt1»j|«ot»» 
ki>w« var«  (to  not  Justify  Umt  <ieneXu»l&n« 

^iatfisg  at'  ?^rrar  ia  yi«  »0mtM  '^9  ju4gfi&«ni  i« 
affimt«4* 


3*s** 


mi^tu 


-»x» 


•  85926 


B.    ROBIHSOS  and  LXLLXAM  G.   B. 
XILLKR,  aa  trustee  under  the 
last  will   and   teatament  of 
yHXiJKKiai  W.   BJLfe'iPFIR,   lie  ceased. 


Api^ellaiita/ 


MATHXAS  L.   RAVTiOES  et  aX, 


UAXHIAS  L.    aA7TK«:3, 


A|||elle«. 


ISTBRLOCUTORY  APPISAL  mm 
8UP18BI0R   OCDRT,    COCK  COUKTY. 


i.  "J^    X  •  ri.  •    O    i* 


JL 


MB.  JPKHSIMiro  jruaxZOK  THOIGOV  dellrered  the  opinion 
•f  the  court. 

Tbl«  is  an  interloeutory  appeal  from  an  order  s3^*nt* 
ing  an  injunction  pursuant  to  the  prajrer  of  a  oroaa-bill  filed 
"bj   the  appellee,  Mathiaa  L.  Raftree,  in  a  foreeloaure  auit 
brought  \ij   the  appellanta. 

The  appellants  aa  truateeecf  the  Bipper  estate  alleged 
in  their  original  bill  that  the  appellee  Raftree  waa  indebted 
to  them  in  the  aun  of  #17,000  and  that  they  held  ac  collateral 
for  hia  indebtedneup  oertain  mortgage  notea  aggregating  ^17,000, 
aeoured  by  a  truat  deed  ooveriag  property  owned  by  Raftree  ana 
thia  collateral  the  truateea  aought  to  foredoae.   In  taking 
title  Raftree  had  not  aasumed  and  agreed  to  pay  the  Incumbrance 
referred  to  but  the  truateea  alleged  In  their  original  bill  that 
he  had  aigned  a  statement  in  writing  adaatting  the  exiataaoe  of 
the  incuabrance  aa  a  Talid  lien  agalnat  hia  property  and  proiaia* 
ing  peraonally  to  pay  it. 


The  appellee  Raftree  filed  hia  anawer  to  the  erigiaaJ 
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toil!  in  vMoh  h«  dttnied  th«  €ati»t«nctt  of  a  jpertonal  indebted* 
n««8  to   th«  tru«t»«s  9f  the  Bipper  aiitRtc  in  the  sua  of  #17,000» 
a«  Alleged  by  ih«»Q  in  their  hill,  and  denied  further  tliat  ha 
had  «T«r  admitted  that  the  mortgaga  noter   in  question  vera  a 
Talid  lian  agaiaet  hie  property  or  that  he  had  ever  pereonally 
promieed  to   pay   the  isortgai;e  notes,  and  pleaded  the  Statute 
•f  Limitatione   to   t>wsc  no  tee. 

The  appellee  Raftree  alao  filed  hie   erose-hill   settinc 
up  that  from  soxae  time  in  19C0  down  to   the  year  1917  he  had 
frequently  been  employed  hy   the  oomplainantis  as  attorney  for 
the  Bipper  estate;   that  in  Deoflmher  1901  he  borrowed  #10,000 
from  the   oemplainants,  far  vhioh  he  gave  tile  note  and  a  trust 
deed  on  property  other  than  that   covered  by   the  inourabranoe  in* 
volved  in  the  original  bill;   that  in  May  1903  he  bought  the 
property  covered  by  the  incumbrance  involved  in  the  original 
bill  vhioh  the   complainante  are  seeking  to   foreelose  and  that 
he  ie  still   the  owner  thereof.      Be  further  alleged  in  his  eroas* 
bill   tl^iat  during  the  years  of  his  employment  referred   to,   there 
existed  a  mutual  understanding  betwv^en  the  trustees  and  himself 
that  the  indebtedness  of  one  should  go  in  liquidation  of  the 
indebtedness  of   the  other  and  that  he  would  be  entitled  to  be 
oredited  on  his  debts  to  th^  for  his  serrioes  and  disburse* 
jaantB  for  them  and  that  because  of  this  mutual  understanding 
he  has  n^rer  rendered  bills  for  hie  services  and  the  trustees 
have  ney9r  paid  anything  for  his  services,   and  he,   on  the  ether 
hand,  has  paid  notaing  on  account  of  either  interest  or  pria* 
eipal  on  his  said  indebtedness  to   them.      He  further  alleges 
that  although  the  trustees  have  become  and  are  indebted   to  him 
in  the  mat.  o^  upwards  of  $60,000  for  services  rendered  and  moneys 
paid  out  for  them  while  acting  as   their  attorney,   they  have  de* 
dined  to  give  him  credit  therefor  or  te   eome  to  an  accounting 
with  him  in  respect   to   the   same,  and  the  cross* complainant  asks 
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that  an  aceount  t}e  taken  of  th«  allegsd  indobtedneae  of  the 
taruateee  to  him,  and  that  when  e&id  Indebtedneee  is  determined 
it  m«^  b«  set  off  againet  any  indehtedneaB  whioh  the  trustees 
aaay  hare  against  him,  and  that  he  may  he  given  a  decree  for 
any  balance  found  in  hie  faror.   The  appellee  further  alleges 
in  hie  cross -hill  that  einoe  the  filing  of  the  original  bill 
the  oomplainants ,  in  the  name  of  the  trustee  nominated  in  the 
trust  deed  giTen  to  seoure  the  notes  sought  to  be  foreclosed, 
haTe  brought  a  suit  in  ejectment  in  the  Circuit  Oeurt  against 
the  appellee  Raftree  and  his  tenmits  in  possession  of  the 
yrwaises  sought  to  be  foreclosed  and  that  under  this  action 
they  haTO  demanded  imt^niediate  ^oeseeaion  of  the  premises  and 
have  notified  the  tenants  to  pay  their  rent  to  the  attorneys 
for  the  said  complainants,  and  the  appellee  aska  for  a  writ 
of  injunction,  r  straining  said  complainants  from  further 
proseeution  of  said  ejectment  suit,  pending  the  hearing  of 
this  case  and  the  deterrai nation  ef  the  rights  of  the  respectiT* 
ptarties. 

Upon  the  filing  of  this  orossobill  an  order  was  entered, 
providing  for  the  issuing  of  the  injunction  as  prayed  for,  from 
which  order  this  a^ppeal  has  been  perfected. 

The  appellee  Haftree?  has  made  a  motion  in  tiiis  court 
for  the  dismissal  ef  the  appeal  on  the  ground  that  the  complain- 
ants did  not  give  him  the  five  day  notice  required  by  the  statutes, 
of  the  filing  of  their  praecipe  for  a  record  and  contending  that 
the  portion  ef  the  reoord  called  for  by  the  praecipe  an<i  filed  by 
oomplalnants  is  not  sufficient  to  enable  this  court  to  deter* 
sdae  the  matters  raised  on  this  appeal.   7hie  motion  was  reserved 
to  the  hearing*   At  the  time  appellee  made  said  motion  he  made 
another  notion,  Bu«ig<^Bting  a  diminution  of  the  record  and  asking 
leave  to  file  a  supplemental  record,  instanter,  supplying 
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the  part*  •f  the  record  vhich  he  oontended  ehould  hnTe  been 
inoludedi  in  eoaplainante  praecipe  and  in  the   rf^aord  filed  ^ 
then.      This   latt<!r  motion  was  allowed  »n<i.  a  supplemental   re* 
Mm  Has  filed  and  the  parte  of  the  reoord  which  appellee 
•oat end 8  should  be  before  ub  on  this  appeal  are  new  here,   tmd 
tl&ecefore  appellees  laotion  to   dlsmiso  the  i^peal  on  the  ground 
referred   to  is  d«>raied, 

la  support  of   thtiir  appeal   ccn^plainants   contend 
that  the  order  for  an  injunction  was  ersroneous  in  that  it 
specified  no   tine  within  which  the  injtmction  bond  should  bo 
filed.      The  record  shows   that  when  this  appeal  was  perfected 
the  injunction  bond  h^id  been  filed  and  duly  approTOd  by  order 
of  court  and  the  injunction  writ  had  issued  and,  therefore,   this 
point  beooaos  isnaaterial.     Until   these  thinge  were  done  the 
order  in  question  was  not  appealable.     Liohsf  rn  ▼.   Rosenheim. 
Grain  Co.>   176  111.   /.pp,   260. 

On  appeal   froa  tliis  interlocutory  ordt^r  the   complain- 
ants nay  raise  &ny  question  thac   (sould  have  b<;en  raised  against 
the  oroasobill  by  demurrer  or  by  laotAon  to  strike.      9*^*A^.^  ▼♦ 
Elgin.  187   111.  App.    &dl.      Complainants   contend  that   the   cross* 
bill   is  fatally  defectire  ajvi   inBufficiffnt  as  a  basis  for  th« 
injunction  ord<^r  appealed  from,   in  that  it  is   too  Taguo  and 
general   in  its  allegations  and  does  not  all4^e   sufficient  facts 
to  support  appellees  alleged  claim;    that  it  proceeds  by  way  of 
recital  only  and  not  by  positiTe  arerment;   and  also   in  that 
it  does  not  offer   to   do  equity.      The   croes-bill  might  well 
hare   contained  more  direct  aTorments   thnn  it  does,   but   taking 
it  as  it  is  we  are  of   the  opinion  thtit  it   i^  not   fatally  defeo* 
tiTe  on  thegrounds  aboTe  referred  to.      It   oontaina   sufficient 
allegations   to   establish  appellee's  right  to  an  aooount.      It 
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dlecloseB  the  relation  of  th«  parties  and   oont&ine  a  general 
statement  of  the  matters  pertaining  to  which  the  appellee 
seeks  his  account,   which  in  sufficient.      The  iteras  of  the 
aoeount  need  net  be  pleaded.     1  Cyc.  436.      It  is  true,  as 
appellants  allege,   that  a  bill  for  an  accounting  need  not 
contain  an  express  offer  to   do   equity  or  pay  any  balance, 
found  against   the  pleader,  but  that  if  t'le  accounting  prayed 
for  in  incidental  to  ether  relief  primarily  sought,  and  the 
offer  to  do   equity  iR  prerequisite   to  obtain  such  relief » 
the  bill  will  net  be  suntained  as  a  bill   for  an  aeoounting 
and  in  the  basencr?  of  such  offer,      1   Oyo.  438;   1   C.J,    636. 
We  are  of  the  opinion,  howerer,   that  in  the   oase  of  the 
cross-bill   inrolved  h«re,   the  law  will   liaply  an  offer  on 
the  part  of  the  pleader,   to  do  equity.      The  accounting  is  not 
merely  incidental   to  other  relief  sought  but  is  one  of  the 
primary  objects  of  the  eross-bill. 

Appellants   fjontend   that  no   injunction  should  have  been 
grmted  because  of  the  inconsietenoy  between  thf  oroes-bill 
and  the  answer.      Xhey  argue  that  by  his  answer,  appellee 
Baftree  denies  «r9ry  alleged   cireurastance  that  would  take  their 
eaae  Oiit  of  the  Statute  of  Limitations  and  pleads  the  statute, 
and   that  if  his  emsvier  is   taken  as  true  they  could  not  maintain 
the*r  suit;  whereas  by  his   oross-bill  he  allages  a  rendition 
of  serrioee,   and  making  of  disbursements  for  appellants,  within 
the  period  of  the  statute,  uncier  a  iiutual   understanding  with 
th«aa  for  an  application  of  the  amounts  so  earned  and   expended, 
as   credits  on  the  mortgage  debt,   so   that  under  the  allegations 
of  the   eross-bill,  appellants   claim  would  not  be  barred  by  the 
statute,     A  proper  analysis  of  the  answer  and  thp   oross-bill, 
however,  dofte  not   support  this   contention*      In  both  his  oroes« 
bill   and  his  answer  appellee  Raftree  ref*^rs   to  an  indebtedness. 


:  "iii   b'^ftr   -r/rsinv- 


ir>   %t 


bf!-.'?:'Trr  Ti^*if' 


'  "I '  ■  r;  5 


Kijitniib' 


''•.sr-.jo'^O 


'«>  ^  t«  rrl 


cxwxl-jc*- 


idO 


Uif 


.6. 

from  hiia  to  appQllante,   other  th&n  th«  on*  alleged  agaxnst 
hia  hy  the  latter  in  their  l»ill.     By  hie   oroBS-blll   appelle* 
olaiffls  tiiat  undar  the  nutuf&l  undr^ratandiaig  r«f  F>rr«d  to ,   h« 
vould  b«  antitled  to    oartain  oredita  on  "his  de'bta*  to 
appellants.     The   orftciito  thua   olaimed  having  occurred  within 
the  period  of   the  statute  would  operate  to   talce  "his  delita" 
so  referred  to»  out  of  the  atatute.     This  pleading  is  net 
inconeiatent  with  that   oontainnd  in  the  answer.      It  would 
l»e,  if  by  his  answer  appell<?<='  admitted  the  d«<bt  alleged  in 
the  bill  but  olaimed  that  it  had  become  barred  by  the 
Statute  of  Limitations  but   the  answer  dees  not  do   that. 
On  the  contrary,   it  denies  the  alleged  ^personal  debts  ea 
whioh  the  appellants  base  th^ir  suit,  namely,   th«  alleged 
personal  indebtedness  of  #17,000  and  the  alleged  promise 
of  Raftree  to  pay  the  nortga^^e  debt  whioh  the  complainants 
olaim  to  hold  as  oollateral  for  the  alleged  personal  in- 
debtedness.     It  must  be  remembered  that  the  mortgage  debt 
referred  to,  against   ^hioh  Raftree  pleods  the  Statute  of 
Limitations  in  his  answf^r,  is  not  a  part  of  *hls  debts"  as 
referred  to  by  him  in  his   oross-bill,   unless  he  assumed  and 
agreed  to  pay  that  mortgage  debt  when  he   took  title   to   the 
property  or  unless  he  aoknowl edged  the  exietcnoe  of  that  debt 
as  a  Talid  lien  against  his  property,   and  personally  promised 
to  pay  it.     the  e  is  no  inoonsisteney  in  his  pleadings  so  far 
as  the  mortgage  debt  in   ooneerned  beeause  by  his  pleadiaea 
he  alleges  that  be  did  net  assume  and  agree  to  pay  that  debt 
when  he  took  title  to  the  property  in  question  and  he  denies 
that  la  Maroh,  1913,  he  admitted  that  the  mortgage  debt  was 
then  a  TaliA  lien  against  his  property,  as  the   oomplaiaantt 
allege,  or  that  he  ever  promised  to  pay  said  debt. 

Xt  is  further  olaimed  by  the  appellants  that  the 
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oross-bill   filed  is  fatally  defdcti-9«   in  iliat  it  does  not  dis- 
close any  debt  owing  by  appellee  to  cotiplainantB  arid  within 
the   3UbJect->matter  of  the   original  bill,    against  wMch  his 
elaiin  to  an  equitable  set-off  could  apply;      and  therefore   its 
subject-matter  is  not  geimsne  to  that  of  the  original  bill. 

The  oross-bill,    in  our  opinion,    is  sufficient, 
in  and   of   itnelf,    to  support   the  prayer  for  relief  which  it 
eentains,   for  it  alleges   that  the  appellee  Raftree  is  the 
ewner  of  the  property  inYolred  in  the  foreclosure  proceedings 
brouf^^t  by  the  eriftltial  "bill  anl  V-j  ':'t   tharc  ^ii^  a  wjttual 
Affreejnent   f>>r  undorat^.nding  between   the  parties  to  the   effect 
that  th«   in4ebtr;dnc»er5   of   ono  ahonld   go  in  liiiuiiation  of  ths 
indebtedrftSB   of   the   ether,    f-hich  i»  more  tbnr   an  allegstion 
that  there  Tfere   oertrin   crosc  Ci^im.ixr^   existing  't«tween  the 
parties.     ITnder  thoses  allogntlonsi  ainy  claiir.  vnich  appellee 
Bcay  hft-^e  ttnder  the  K|rutt:sl  Sttrtteff^nl  or  understanding,   pleaded 
"by  hia  in  his  crcoB-blll,   mcy  "be  ^et  off   in   t>ie    ictioa  to 
foreclose,     "^iltsie   en  Mortp:ag;e  ^foreclosure,    (5rd  Bd.)  Sec, 
442;      3  Stor;f»s  Eeiuity  JurisUiction,    (Itth  tfid.)  Sec.  1871,     It 
should  be  noted  that   in  hiy  orrt*i8-bilI   app«ll<je   in  ac  Avay 
raent'ors   or  referc  te   the   inde'btadnoa.'j  ftlloged  "by  »,ppe Usnts  in 
th'?lr  >iai,    end  he  does  not  prey  that  such  Am-j-jnt  r.r>  mxy  bt 
found   'lt"»  hiw  from  the*   trustees  tmd»vr  V"::«ir  alleged  mutual  under- 
standing way  be  set  off  ?»gainot  the   no.f^oe  IndnbtcftneFP  which 
he  eidalts  but  thnt  it  irny  be  set  oTf  «'.i-rfxLn!si   t-ie   In.'jssnedness 
If  any,   which  said  trustees  may  hare  againnt  him  or  vl.ich 
they  may  be  entitled  to  hare."     In  our  opinion   the    crcse-bill 
is  both  consistent  with  the  answer  and  geratane   te  the  original 
1»ill.     Under  the   issues  forsttd  by  the  pleadings  in  the  case 
at  bar,    and  without  any  reference  to   the   other   case  with  which 
it  has  been   consolidated,    it  might  be  found  upon  the 
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BulsmisBion  of  the  proof   th-. t  the  truetees  were  entitled  to 
hare  and  did  hnre  an   indebtedneas  against  epp«llee  not  only 
of   the   110,000  which  he   adiaits  but  aloo  of   the  |17,000 
which  the  appellants  claim,    in  ithloh  c^sse  thero  would  be  set 
off  against  that  total  indebtedne&a,   under  the   alleged  amtual 
\mders  tan  ding  between  the  parties,    if  stich  understanding  is 
established  by  the  proof,    such  indebtedness  as  the  evidenc* 
■ay  prove  to  exist  &£;ain&t  the  ..ppcllants  and  in  favor  of   the 
appellee . 

yor  these  reasons  wc  arc   cf   th;;  opinion  that  the 
cross-bill   is  net   cpen   to  tJie    objections   r'lch  y.ppellAnt* 
hare  urged.     Under  the   circuwctsinccr   re  are   of   thf   opinion 
that   U;e   court  wrs  Tf^^.rrar.tecl  in  entering  t>if>   interlocutory 
injunction  order  appejilcd  frca.     Broim  v.   fj^hints,^  109  111, 
App,*  998.     Tbe-e  being  no  ervttr  in  the   record,    the  riftotiOB 
appealed  fron  in  afrimed. 
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mi.   JV^T^OS  6*C0N?f0R  dellTerod  the  opinion  of 
the   court* 

ICar/  a<»ntry,  mb  a4alni«tr»trix  of  h«r  d<»8««B«d 
]Mui\>a»d*»  estnto,  \»rou^ht  milt.  ttn4«r  tiM  f«4«ral  ?)^pley«rft* 
I4.ability  "^ot  to  rooover  dat^Mi^efi   (s»u»a4  b;;r  the  <&«c«a««4*0 
being  aeoidftntljr  kill«4  while  la  thft  «Kpl«/  of  the  «t«f«iuUuit« 
flMr*  «M  «  ▼•rAlet  asMi  Jud^pmrtnt  In  |}liantlff*r.  favor  for 
|tt,CO€,   to  revf^roft  whioh  thio  appoal   la  pro««Qut«4. 

m«  record  dlaoloiieo  that  for  about  t«o  y««rs 
prior  to   th«  «eal(i«iit  the  4«ooa8<!<'d  hnd  b««ii  •mpXojr«id  1^ 
ilM  dofeadnnt  a»  &  tiritehnan  in  Ito  rsiXr»ad  ircurda  la  Ohi(mgo« 
T1mmi«  yards  la«Xttd«<di  nil  of  dofondftnt*«  traeko  from  t)»e  t«r>> 
Aia«tl  at  tlM»  Ualon  Otatioa  at  C^anal  and  Adaau  streets  out 
ta  aad  lnctludlii«;  what  le  knoim  at  Brlghtan  Pnrk,  looatad 
la  tho  Tloinlty  of  37th  straot  and   ^JLlforala  avonue.     Bia 
dtttl«fi  ae  svitahaan  «<}r«  |irinal]^ally  to  nnico  up  freight 
tralnii  In  th«  jrajrde,  and  a  pnrt  of  this  ^»ork  raqalrad  hia 
to  act  a*  pilot  whioh  wan  oomovhat  olalli^r   to   th<;>   m^rX  ^am 
mo  doing  at  tht^   ilao  ha  vao  klllad.      (^  a  f«w  oooaalona 
prrrleuft  to   tha  aooldeat  the  deoaaoed  aeted  aa  an  extra 
pilot*   taking  th<?  plao«!  of  the  ragular  pilato  ahen  theiy  were 
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not  ATAllabl^  Mn4  hi»  autiee  a»  auah  fnir«s   to    take  «a4^ty 
9a»e';n«;«r  trains  l^ora  Brigj^ton  Park  to   th«  TJaien  Station* 
fheaa  trains  war*  baaked  up*   Um  ?llot  1»«ing  on  the  r«ar 
platform  of  th«  laot   car  vitn  a  *tall  imw*  in  his  h-md 
•tta<3h»d  to   th«  air  Una  of   th*>   train,  \fy  aeans  of  which  the: 
lillot   oe^xld  notify  th«  «nffln«or  at  ihfl  othor  «md  of   th«  train* 
and  the  tiro   ^uld  control   the  «iov«ra«<nts  of  the  train  nnd  In 
addition  either  one  oeuld  stop   the  train  Independent  of  the 
motion  of  the  other«      Tho  deceased  harlni;  worked  in  and 
about  the  jrarda  for  a  oeneid^' rattle  length  of  tiine  prior 
to  the  aooident  nas  faaiillar  with  the  novftments  of  the 
trains,   the  looation  of  the  oross^orert,   and  sigiutls,     the 
/ards  at  Brighton  Jt'arlc  werfit   from  a  half  to  thre<?«4uarters 
of  a  atile  in  length  and  extendeti  generallir  in  an  asat  mnd 
wast  direotlon,  »nd  some  of  the  pasr^ienser  trains  made  \xp 
there  pulled  out  onto   the  laain  traok  running  to   the  Union 
Station  from  the  east  end  of  the  yards  and  so tae  from  the 
vast  end  of   the  yards*     There  »f>re  two  main  traaks  to   the 
Union  station  and  a  tuimber  of  avltoh  tracks  extended  up  to 
li&l«ted  streeta  a  distance  of  two  and  a  half  or   throe  niles. 
At  the  place  of  the  aooident  there  were  about  sixteen  traoks. 
On  the  day  in  question  there  were  as  usual  two  passenger 
trains  made  up  in  the  Brighton  Park  yards,  known  as  Ho.   7 
and  Ko.   11*     Ke  11  vais  due  to  leave  Brighton  Park  for  the 
Onion  Station  at  9t30  i^.M.   and  So.   7  was  due  to   loare  at 
0t40  P.M.   for  the   sane  place.     East  of  the  yards   the  twc  nalB 
tracks  erossed   the  Pan  Handle  railroad  tracks.      It  was  usual 
and  ouetonary  to  aak*  np  train  Mo,   11  in  the  yards  headed 
west  and  in  leaTing  the  yards  It  pulled  out  to   the  west  on  to 
the  laaln  line,  and  then  backed  up  to   the  Union  iitation.      It  was 
also   eustomary  to  sMke  up  train  no,   7   in   the  yards  headed 
•ast,   and  in  leaving  the  yards   it  pullf^d  out   to   the  east  froa 
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a  lead  traek  whiob  want  int     th«  main  line  Jast  wast  of  tha 
Pan  'landla   oreaeing,   tm<i  proeecdad  tavardia  tha  Union  3tation, 
until  Just  vast  of  Halo  ted   straet  altera  it  atoppad  %t>   taka  on 
watar*     Jhits   train  than  procf^adad   te  what  was  knovn  aa  tha 
G.B.&  (i,    *T*  ah#r«  it  wa«  tumad  around,   nnd  thr^n  baek«d  up 
ta   tha  Union  station*      Just  prior  to   th<>)  a  oxidant  train  Uo, 
11  laft  Brighton  Park  yard*  as  uaual,  wit>t  tha  daoaaoad  act  ins 
as  pilot,      t^hen  it  raaohad   tha  amln  traeks  on  ahioh  it  was 
ta  l^aek  up  ta   the  Union  station,   tk  swito^eaan  located   thera 
statad  that  ft  paasangiar  train  knetm  as  Me.   78  oomlng  from 
tha  wast  was  lata,   nnd  th«^refor«  Ho.   11  waited  for  about 
fiftaan  alnut«a  until   this  train  had  paasad.      It  than  pullad 
out  on  the  laain  trade  and  started  bac^iots   towards   tha  Union 
Station.     As  usual  it  stopped  at  th*"  l*an  Handl<>   eros&ing, 
ana  this  was  aoeoaplishad  b/  tha  daoaasad**  manipulating   the 
air  \fy  ae^ns  of   the  "tail  hosa**.      It   then  started  on  its 
Journey.     In  the  laenntlne  train  t>e.   7  hn^d  pulled  out  at   tha 
aaat  and  of  tha  jrarda  and  aftar  paassng ar  train  Bo.   7S  had 
paasad  it  o«na  out  on  to   the  nain  trai^  he^nded  tawarA  Vom 
Tjfiiioa  Station.     It  was  thus  preeaedlng  on  the  saMO  traok 
soma  diatanoa  ahaad  of  Ko.   11.     Ho.   7   oama  to  a  stop  Just 
vast  of  Hals tad  street,   and  was  taking  on  watar,  and  whlla  it 
was  at  this  point  Ka.   11  ran  into  it  ^^nd  the  deoaasod  was 
inetAntljr  killed.     So,   7  was  a  passenger  train  <mrrjring 
•aren  or  eight  alaapars,  and  was  due  to  leave  Union  ^^tatian 
t9T  St*  Louis  at  12:61  A.M. ;  No.  11  was  an  ajcpraas  train  with 
the  azoaption  of  one  sleeper,   and  was  aeheduled  ta  leaTa 
Union  station  at  11:30  P.M.  for  Kanaaa  Citjr, 

Tha  defandnnt   oontenda  that  the  Jv^gaiant  ahoiAld  ba 
roY^rsad  without  reisandlng,  because  tha  evidenoe  dc^onRtratoa 
that  tha  deoaasad  assuaed   the  riak,  and  that  he  waa  injured 
salely  by  r'^ason  of  his  own  ni^Iigence  -•  as  stated  by  oounaalt 
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ihAt  %)»•  4V4MMMI44  wit  IOC  ]p«r  9«»t  iMKliK*!!!;.     It  hmm  iNiim 

(ii*  risks  of  Amm$9r9  erdlnarilgr  Ineiteat  to  his  mxglm^fmmntf 

•e  far  mi  %1m  murs  ars  »•%  aitritrnttublii  to  thA  a«gli|t(mof» 
•f  t>M»  •ni>lo/«r  or  thetio  for  w})Oi»«  <ion4uat  %l^  OR^^lojror 

i«  roopoAoibls.     .S*i-iyia.J&--JU.  ff,r^^H%%t  »**  »•»♦  *«•• 
Of  oour»«  if   %im  OM^iXo^ro  iMtopaos  »mnx»  of  Mo  4i«jpJ.o/«r*o 
A«I^Xi4B9»o#»  •r  if  ouoh  ii«i^i|(Oiio«  i«  tmoh  fchot  lao  ntust  )i« 
|i»r«BUBied  io  Hova  known  i(  in  ii«K»  t«  prevent  tiis  b«iag[  In* 
4iir«4,  lut  ooolil  not  roooTor*     In  th«>  latter  oituAiioa.  h»w» 
«▼««>»  it  «ijght  iKt  hoX«t  thtti   tHo   injury  to   tb«  employ «  im« 
omood  oololy  %ty  hin  oma  noKli£;«iiic«.     Xa  ti»«  iatoiiuit  owhi* 
ttM>rofoaro«  «o  tM.iik  it  aXfrsir  th»t  unXtiroK^  it  otta  )»#  iMRid 
tiwt  tlio  4«oo<umkI  Mmsio  to  Hit  do*%H  ooXoX/  V  r<"««oii  of  hia 
oim  iioiiifi{on<3««  ta%^  th«t  i^t«  v«r<IXot  of  iho  Jwqr'  fin^iim 
opoelfiooIX/  tMt  Me  fatoX  injurloo  ««ir«  OAjyuiioa  lay  Mo  oon 
aogligoaoo  %»  %im  oxtont  of  fXft^  por  cwnt  onljr,  is  oi^aiiMit 
%km  lumifoot  voighi  of  th»  «nri4««o«»  tbum  itio  dootrino  of 
••o«no^  riak  ooiiiiot  dofoat  &  rtnooTory*  fm4  %h»  rmniiat  ntufst 
oiaaU* 

Ttio  imooatratfiototf  ori^onao  i«  iJNat*  aooording  to 
printo4  ti««  oolMMltaoo*   train  Ho.  II  aao  to  Xoave  l^rl^utoa 
^ark  t>«for«  So*  7«  o>a<(i  that  oa  eooasloao  whoa  tMo  oraor 
mao   r«v«rettr.   taero  wao  aa  aaaovoioOKwmt  wa4o  of  thi»  ia 
lEPttXXotia  teoJeo  kopi  1»  tli««  Bri^htoa  Park  yorda*     Xh«i«  i» 
ao  nriaaao0  Xa  tlMt  rooor^i  as  to  vm%  ordoro  a«r«  igivoa  ta 
Um  two  trala  oroas  «a  %lm  t^ay  ia  iiuaotioa  ia  roforoaoo  to  Xo&viac 
Brigiitoa  Park  /«r4»«  olttoeogh  %im  OTia«ao«!  ohowo  without  ^atra» 
dietioa  t^iat  thlft  milXotia  book  wao  in  miiitoaoo  aa«l  a^iiUt  imrm 
\n»«n  pro4aood,  btftit  wao  not  proiluood.     ?io  oao  tootifiod,  nor 
i«  tti^ro  aogr  «TiA«aoo,  ao  to  whAt  ord^tre  or  iaetruotioao  tao 
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4«e«««c<l  r«o«iT«d  prior  %tt  \»9krin^  t)m  yiurAt,  «nd  it  »«'«• 
«lcBj>  that  he  dlvl  not  knew  tlMi  h«  «»e  fell  owing  He.   7, 
ttnlese  it   mn  \m)  n»i<l  that  he  eaw  th«  Bi^^aale  from  lie.   7, 
vhieh  will   be  later  ref'^rred   te;   whilf)   th«e  uaeontradieted 
•Tiei«>«  le  that  the  pilot  en  ie«   7  knew  that  He.  II  wm 
following » and  that  th«  neigiaeer  of  Me.  11  knew  thie  faot. 
The  «Tideiio«  also   tenteto  »he«  that  t9r  mtmm  timi  s^rior 
is  the  aooidOAt  Ho.   7  had  preeeded  ¥e,   11   the  greater 
part  of  the  time,  ott»  «itnAee  tt^ntifylng  that  Ko.  7  pre* 
••dea  Be.  ll  nlnetjT  per  aent  of  the   time  for  a  period  of 
tim«  prior  to   the  aeoident.     the  undleput<td  evidcrn^H!"  alee 
ie  t^t  M9,   7  alr<iont   invatj'iabljr  otoppod  from  eeren  to   twenty 
mlntttea  at  Haleted  etreet  to  take  or  water*  ^and  the  engineer 
•f  140,  II  t«^atified  that  beoause  of  thie  he  wae  often  re* 
(tuire4  to  etop  le.  II  to  wait  for  Mo.   7  to  pre oeed.     There 
is  Mm  diepute  in  the  eriaenoe  a«  te  what  eeoorred  jwat 
prior  to  the  aeeident. 

The  witneee  Kage,   ealled  en  bebalf  of   the  plain* 
tiff,  testified  that  he  w»^»  %h9  porter  en  ^'o.  7,  riding  In 
the  rear  oar  la  the  third  ooatpartraent  tTon  the  re»T  or  weet 
end  ef  that  oar;   that  with  hia  in  the   ooiapartaent  wae  eaa 
aarl^  who  wae  the  pilot  on  Ho*   7;   tlmt  he  wae  reading  hie 
bible  aloud  and  Karley  wae  lioteaing;   that  ae  iSe.  7  atopped 
weet  of  >laleted  etreet  to  take  en  water*  UmtX*y  ira,dd«iiljr 
get  uy  and  ruehed  to  th«  rear  of  the  oar;   that  he  heard 
eene  one  "holler*  and  isuiiediiiteljr  the  oellielon  09eMrrmii, 

Jfarley,   oalled  by  the  def entrant,  and  wtioee  duti«e 
were  the  euee  as  these  of  the  deoeaeed  when  hie  train  was 
baoking  up  after  it  had  r^n^rm^u  Its  position  on  the  *r", 
but  until   such  reT«»rsaI  he  was  required  to  proteei  the  rear 
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•f  H«.   7,   tvntiflvd  th«t  hi!  mmm  ia  tJ&<»  oeioijpartaieiit  with 
tMg*i   that  as  Ho.  7  atoppad  li«  $^9%  up,  ««nt  tft  th«  r«ar 
ttf  thft  our,  jgot  sut  en  th«  trftok  and  startod  milking  ««at; 
tli»t  aft*r  nallclng  *  shtrt  dietimoe  h«  •««  He,  II  •oniiig 
Into  Tl«w;    that  h«  th»<>r«upon  signaled  with  hie  Iftntem  f«r 
K«.   11   to  a  toy;    that  h«  hnd  vallcAd  «ibout  ICC  feet  laad  wa«  ooa* 
tlnually  algnallinst    that  He,   II   mmm  on  without  el^oking 
its  8p««di    that  h«  K««  G«ntrar  »t  ttle  prop<»r  plao^  on  th« 
Imcit  platforai  on  the  last  oar  of  Mo.  II;    that  wh«n  h«i  aa» 
th^re  «a«  to  b«  a  oolliaien,   almeo  th0  opo^J^  of  Ite.   11  vaa  net 
elaokingt  he  aheuted  to   the  d«o«*e«di»  and   Inmedlatoly  the 
oelllaien  occurred  vit^tout  any  elaeklng  ef  apee4»  and  the 
deeeeuied  vae  killed.     Cn  dlreet  examinAtlen  tfarley  admitted 
he  was  a  little  hard  ef  hearing,  and  on  ere a a- examination, 
in  reeponse  to  a  queetlon  aa  to  whether  he  had  heard  any  sound 
fren  le.  II,   indioatlng  that  the  air  was  heing  applied,   eald: 
*Xt  sounded  to  ae  like  the  nan  was  atartlng  to  apply  the 
air  preparatory  to  raaking  a  etep,  Imt  I  ooitldn*t  say  ••• 
He  was  then  stopped  hy  &o\m»*il  tor  defendant.     Thereupea  the 
eroBa*exaninatioa  prooeeded  on  other  lines. 

The  engineer  Benjaaain,  on  No.   11,   testified  on 
behalf  ef  the  defendant  that  when  he  went  to   the  roundhouse  to  get 
tne  loeeaetlre  preparatory  to  oeupling  on  to  le,  II  In  the  yards, 
he  saw  the  deoeaeed  near  the  engine;    that  when  they  were  ready 
the  deeeaf^ed  signaled  hia  to  pull  out  ef  th<>  roundhouse;   that 
dentry  preoeded     the  engine  te   the  train,  miking;    that  he 
then  signaled  the  wltneee  to  pull  ahead;   that  this  wae  about 
ts$€  ?«M.;   that  dentry  threw  the  swltoh  after  he  had  gone  19 
te  the  eoaehee;   that  he  eould  net  state  whether  Gentry  himself 
did  the  oouplii^;   that  before  they  etarted  Gentry  by  means  ef 
the  "tall  hese"   tested  the  air  and  alee  by  the  s«ae  neans  the 
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•ifBAl  whletl*,  whioh  1»   mnneat'^A  with  th«  air  lin«  «xt«n4w 
lag  under  the  oarei  throughout  the  train;    ihftt  «nrerything 
wum  in  vorklag  ttrder;    tlwt  bj  awanr  tf  this  *tail  hon***   th^re 
would  1»«r  indicated  on  a  dial  in  front  of  the  engin^^or  in  hia 
Mib,   notice  to   the  en^gineer  that  the   train  should  Iemi  stopped 
•r  the  opeeti  I'egulated}    that  it  was  the  ivitneaa*   duty  t« 
awire  a  rmXf  in  "lap*  alii  oh  would  aaeiot  in  r«)g:ulating  tha 
sfMBedi  ar  step  ing  the  train.     The  witness  further  testified 
that  after  they  got  an  the  nnin  tra^  he  got  the  proi»er  signal 
frcns  the  deceased   to  eti^urt«   and  when  they  hi»d  prooeaded  to 
tlio  Pan  tiandle  erossing  the  proper  signal  was  alao  reeeiTOd 
and  the  train  atO]»p(NL{    that  after  this  stop  ha  e^gain  got 
the  usual   signal*  *thre9  blasta.   to  hack  up  ••   thdraa  signal 
whiatlaa*  fren  the  other  mi  of  the  train;   that  ufran  reoei-ring 
these  tigiiala  he  baoked  the   train  u|>  until  the  oellision  ooourr- 
od;   that  Just  prior  ta  the  colli sion  the  speed  of  the  trmitt 
was  from  fifteen  to  eighteen  miles  an  hour«  not  more  than 
•ightaen  milea  an  hour;    that  the  iqpoed  oeuld  ba  oontrolled 
ligr  the  deowiaiMl;    that  frmm  tha  time  Mo.   11   left  the  i'an 
Bnadle  aroasing  until   th@  oolliaion  the  witneeiB  waa  sitting 
ia  his  saat  in  the  usual  plaee  with  hii^  h&nd  en  the  brake 
▼alY*}   that  he  was  axpeoting  to   rec^'iTO  n  signal   to  put   the 
ValTO  in  ''lap*'  and  was  expecting  any  rjtoisMint  to  apply  the 
brake  TalriM  ia  "lap*   to  aaeist  in  stepping  the  train;   that 
he  was  ready  to  stop  the  train  on  signal;    that  laany  tiiaes 
an  prior  oaoasiona.  if  he  was  in  a  hurry,   he  usually  went  a 
little  faater  if  he  thou^fht  it  waa  olear;    that  if  he  exoeeded 
the  speed  whieh  he  thought  waa  safe  at   certain  plaoea,  h»  would 
ohedc  the  speed  himself;    that  if  he  Wios  going  twenty*fiTe 
aJLles  an  ho\ir  and  tboia^ht  it  wsia  dangcsrous  h^^  would   ohecsk 
tha  spaed,  otherwisa  he  l<»ft  it   to   the  pilot  to  protect  the 
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rear  of  Xhm  train  and  geTern  th«v  tpftcd:   that  on  prior 
•  ooasione  he  often  otoppe<i  six  or  seTen  timeo  between 
Brighton  fax^  and  Ilaloto4  otroot}   tteit  prier  to  r«aoliiag 
Halated  atreet  %hn  traolcB  vere  not  straight  1»ut  «er<R  in 
wlMt  ie  krt9«n  as  a  rererse   ourro,   eomewhat  in  the  tshaiie 
•f  a  letter  *a**;    that  th«   ourve  wao  not  altrupt  but  slight; 
that  with  the  rear  end  of  a  train  carrying  lights  auoh 
ao  lie.   7  di4«   he   oould  aee  and  looato  on  which  tracdc  No,   7 
«aa  at  ieaot  SCO  feet;    timt  on  prior  oooftaiona  he  ofioa 
had  to  wait  for  lUo.   7   to   take  water  at  Haloted  Atreetj 
that  at   th«  time  in  Aueetion  Ho.    7   rmrried  a  large  adrertia- 
ing  light  on  the  rear  oar  and  that  it  was  l&timiag;    that  he 
»a«  the  light  as  he  wae  eoming  aroujtd  the  ourre  at  the  f^w^n 
Handle  ero8@ing;    that  he  look^  ha  ok  over  hie;  tr«in  when 
he  WA8  about  500  fe<»t  west  of  the  Pan  Handle  ooroeelng  and 
saw  a  light  about  a  iiuarter  of  a  nile  baek  or  dhead  of  hiM 
on  Ho.    7j   that  he  did  not   ohedk  the  apeed  of  hie  train  until 
the  collision  ooeurrod,  ana  in  anaw^r  to  a  <|ueation  on  eroea* 
eacaBination,   he  aaid:      "As  I  approaohed  Hale  ted  e  treat  I 
oannot  say  ptinitively  that  there  wae  no  appli<mtiea  of  thMi 
air.      I  have  no  knowledge  of  knowing  that  th«»re  wne  any 
application  sade** 

Cage  t'^^etified  that  thin  adrertieing  light  on 
Ko.   7  was  not  lit;    that  it  was  hie  duty  to  light  It  when 

he     get  to  the  Union  Station.     Marley   t<^!»tified   that  it 
waa  lit,  but  that  he  did  not  light  it  and  did  not  know 
who  had  done  «•• 

The  deoeaeed  had  not  been  working  on  the  day  pr<»T« 
iavui  to  the  aooid«at,   nor  on  th^  day^  of  the  aooident,  until  ho 
waa  oent  for  about  4  o'olook  in  the  afternoon*  and  there  is 
oetae  evMeno*  that  he  had  bean  ill«      On  the  oontrary  plaintiff 
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t«8tifittd   that  h«  WAS  not  ill  vhtn  he  X«ft  JbMi«  en  that 
4flgr.     Thffr  >  w««  •Tldence  Iniroduaod  tn  behnlf  of  the  d«f«nd» 
ftnt  that   t«n<i«d   to  indias«t«  tXmt  th«  d«e4Mi««d  vma  und«r  th« 
laflueno*  of  liquor  about  9  o*oXocdc  f.M.     Other  witn«fi««8 
toatifiod   that   thay  saw  him  slMrtly  lMifor«  h«  left   the  yard«, 
•ad   that  ha  nhowad  no  euoh  indioatiena. 

In  addition  to   th«  ^ensnil  verdiet  for  ^;;5,GiOO 
in  fsTor  of  tha  p  aintiff*   th«  ^ury  anetrerad  oararal   iBt«]^• 
mgatorifto,  wh«r«itt  thoy  found   that  the  daooa@ad  van  gulXt|r 
•f  nagll^onoe  that  eontributod  to  hici  inJurlisB,   tmd  that  by 
rrtaven  thereof  they  had  diiainioheu  the  dama^ae  fifty  per  omt* 

X%  ie  elrriou»  from  the  an£in«er*M  testinony  that  ha 
did  not  knew  whether  th^  dacaaeed  had  eif^aled  hioi  to  ]»Xa«e 
the  Tadre  in  '*Xap*',   sinoe  the  dial  on  wiii<sh  it  would  be  tn» 
dioated  was  in  front  or  west  of  him,  and  flaring  the  progresa 
ef  the  train  he  turned  and  looked  to  the  east  and   eaw  the 
lights  on  H^#  7«     Of  eourae  if  a  eignal  was  giren  while  he 
«aa  thus  lookiac  to  the  eaai,  he  would  not  be  amre  of  it. 
It  ie  also   el ear  that  if  the  jury  belioYed  the  porter  Kage 
and  disbelieved   the  pilot  Marley,   they  might  properly  hare 
found  that  iHarley  w«b  guilty  of  negXigenee  in  net  protecting 
the  rear  ef  No.   ?•     The  a  osident  oecurred  at  night  in  a  rai^* 
read  yard  whore  there  were  sixteen  traolcs,and  the  tr*dlc  o« 
whioh  the  two  trains  w«;re  was  not  straight  but  a  reverse 
ourve,   and  the  Jury  might  weXX  beXieve  from  the  evidenoe 
that  the  deceased  waa  unable  to  determine  on  whioh  tra^ 
ISO*   1  was,   even  if  he  saw  the  lights,  until  it  was  too  Xate. 
Ana   sinoe  th«re  was  r^e  evidf>tnoe  of  any  oraor  given  to   the 
dsoeased  timt  the  printed  rul«e  whiah  authorised  his   train 
to  pro  seed  first  hiid  been  obviated,   and  that  he  wab  being 
preaeded  by  i^e.   7«   it  might  well  be  that  the  deceased  was 


imt. 


,  at-?.' 


*»« 


»■  iut  ft  •• 


j*iV«IXP 


'1. 


<a«*t' 


tak«n  uiut«itr«s  wh«n  h«  dlsooT«r«d  No.   7  la  front  of  hia. 
Ftfrthenaoro,   th«^  unoentradi  otod  «videne«  i«   that  Gentry 
liad  properly  9«rf on»ed  all  hlo  dutloe  up  until  the  train 
on  vhloh  ho  irao  pilot  had  paaood  tha  Pan  Haadlo  orooBlng* 
vhloh  van  but  a  ahort  dJLotaaoe  froa  tho  plao«  wh^re  ho  was 
killod,  and  hut  a  Tory  fo«  niinuto^  boforo  thai  tlmo.     And 
Umrlvy,  testifying  for  the  dofoadaat,   saya  that  Gentry 
trao  in  hio  proper  plaoo  en  the  platform  of  the  roar  ear 
at  the  tima  of  the  oollision*     The  undisputed  ftiota  aa4 
airouaatanoee  shown  hy  the  evidc^noo  rend<vr  much  of  the 
teKtiaony  of  aefendnnt*o  witneeees  inorf»diblo,  and  it  i» 
not  surprising  that  the  jury  took  the  vloa  of  the  oaaa 
they  did*  and  upon  a  eons iderat ion  of  all  the  0vid<mc«»,  we 
think  it  otmnot  he  said   that  the  finding;     of  the  jury 
that  the  defendant  was  guilty  of  n«rgllgenee  ahioh  eoa* 
trihutod  to  bring  about  the  aoeident,      is  e^alnet  the 
aanifost  vaight  of  the  eTid(!no«, 

Th«  defendant  also  oeateads  that  the  court  orrad 
in  refusing  to  adait  la  OYidenee  the  written  apflioatiea 
tmr  aaployaont  aade  \)j  the  deoaaaod  to  the  dof endant.     This 
aas  the  usual  blank  fora  filled  out  by  peraons  oeeking 
oapleyaent*  giving  ih*^  nature  of  the  iippliaaat*a  forraer 
employment*  ozperioneo,  aaa  a  otataaont  that  he  would  obserro 
the  rules  of  the  ooapaay,  oto.     It  was  properly  oj^oluded, 
aa  it  would  in  no  way  aasist  the  Jury  in  erriiring  at  a 
proper  detoralnation  of  the   oasa*  bat  would  only  tend 
to   eonfuao. 

In  seloeting  the  jury  counsel  for  defendant  aakod 
this  question:     *If  ycu  w«'re  tn  b^  plaoe,  repreaontiag  the 
railroad  ooapany*  aad  you  wanted  to  got  tvelTo  fair  minded 
aaa  ti  try  the  issuos*  wo\U.d  you  take  a  aan  vribo  is  in  the 
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framt  of  mind  you  «i,r«  in  nftw  on  m  jury  to  try  the  iseueii 
in  a  ens«  9t  this  kind?*     Th«   oourt  on  its  own  notion  ro* 
fu»«d  to  per«ilt   this   qu«tst4on  to  b«  &QSVcr«<i.      The  defeiMl* 
ant  deee  net   oentend   that  i  t  was  prejuaiMd  thereby,  Inai 
aaJca  us  "to   satisfy  the  trial   Judge  Ity  passing  on  this 
question* "     We  thitik  the  question  ims  entirely  proper* 

Oenplaint  is  also  made   that  th9  defendant  was  net 
emitted  to  ask  th#  witneea  Itage  oonoemin^  what  he  testi* 
fied  te  before  tlw  o«roner*e  ia^jueet,  for  the  purpose  ef  i»* 
pMkOteent*     Puring  this  exarainatlony   the  oourt  repeatedXy 
aaked  oouneel   to   point  out  vherftin  the  vitneae  had  t<^8tified 
en  the  trial  different  from  the  testiaoay  irhioh  he  gare 
before  the  eeroner.     Thie   oouneel  attempted   to  do,  but  w 
think  there  was  no  iwterial  dif  lerenoe  in  the  testiisaony  of  the 
vitnees* 

It  is  also  argued  th«it  the  oourt  «rr9<i  in  giving 
and  refusing  instruotione.     Xhe   oourt  gave  seven  inatruotiona 
eubmitted  by  the  plaintiff,  and  tventy*t«e  subcaitteoi  by  the 
defendant  and  otodified  and  gaTe   six  others  submit  ted  by  the 
defendant*   and  refueed  eleven  offered  by  defendant.     Th* 
court  also  gave  six  special   interrogatories   eu^naitted  by  the 
defendant,   for  the  Jury  to  answer*  and  denied  threa*     If  ther« 
is  any  oritieisa  of  the   instaruotionn  given  by  the   eourt  it  is 
that  there  were  too  oany*     The  praetiee  of  giving  s.  great 
number  of  instruotions  has  bvea  repeatedly  eondmmsed  by  our 
Buprema  Court*  and  Justly  so*  for  they  only  tend  to   oonfus* 
the  issues*  while  their  purpose  ia  and  should  be  to  enlighten 
the  jury*     A  great  many  ef  the  ooaplaints  made  are  that  they 
did  net  take  into   ooneideratien  the  doctrine  ef  asi^uned  ri«k» 
but  siaee  ve  have  held  that  this  dootrine  does  not  apply  ia 
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tlic  InstAnt  cn««,  th«  iii»tru9tions  w«re  prop«rl/  refusea* 

and  tho««  whioh  (Ud  fl»t   oontain  Ui«  diootrln*  of  assumed 
risk  w«rft  for  th«  sssie  rftttson  properly  giT«n. 

CovipXaint  Is  aaAs  sf  inetruotion  Mo.   I,  glTsn  on 
bshaXf  of  Xlm  plsintifff  for  th?  r^^aeon  that  it  told  tlie  Jury 
tliat  eontributsry  7i«glie«nc«i  on  tha  p&rt  sf  the  Asasasad 
vduXd  no!,  bar  n  reoovery,  wharf»as  tho  ci«f«m(lAnt  says  that 
if  his  "nogJLii^enos  was  IOC  psr  e«-nt  it  would  bar  a  rssoTSiy.* 
Thi«  objeotion  was  fully   oevers^  by  ether  instractions  nulAit« 
tsd  by   th«  defendant.     W«  imre  eK^trlnAd  all   of  ili«  iastruotions 
giTon  and  refused*  and  th«  aodifi oat lone  of  thaa,  and  whila 
sons  of  the  object  ions  urged  Itave  some  merit,  yet  we  fiad  that 
the  points  wf;re  eoTered  by  other  InittrtiotionB  giren,  and,  on 
the  whole,  th#  defendant  reoeiTed  the  benefit  of  every  pro* 
teetion  it  was  entitled  to. 

Complaint  is  nade  that  the  answers  to  the  speoial 
interrogatories  are  ineoneistont  with  th«  {general  Terdict* 
the  argument  being  that  the  plaintiff  could  not  reooyer  if 
the  deoeased  failed  to  exeroise  ordinary  curm  for  hie  own 
safety*     Ihie  is  not  the  lair  under  thu  iP'sderal  Fjnpleyers* 
Ziiability  Aot. 

It  is  also  urged  that  the  answer  to  intf^rrogatery 
Ko,  4   is  inoonsietent  with  the  answer  to  interrogatory  He*   &• 
l(y  No.   4   the  Jury  said  that  it  was  uetaal  and   oustootary  for 
Mo,   7  to  arrlTO  at  Hals#ad  8tre>^t  prior  to  Ho.   11,  and  in 
answer  to   interrogatory  uo.   5,   eaid  that  the  moTesients  of 
trains  t?os.   7  and  11  on  the  night  of  the  aoeident  wer^  the 
uaaal  anrt   ouetonary  oiovacaeats  of  those  trains,      ^e  see  nothing 
inoonaistent  or  irreoonoilable  in  the  two  answers  given. 
It  might  well  be  that   the  Jury  found   that  the  moT«?Bients  of 
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the  timlaa  ««re  ukiuU.  and  oustoauurjrt  ^t  thftt  th«  ord«r  of  pro- 
OMMdlnc  to  %hM  Uaien  station  wae  reversed*     Beth  traloa  were 
Mhde  «9  and  operated  In  the  ueual  maametr,  Ho.  II  baQkin^^ 
Uf  and  HO*   7  preeeedlng  fenmrd.  vltli  the  pilots  and  enffiBeen 
in  their  pr^^mr  plams,  ets«     The  praetiee  of  giTing  a  nuanber 
•f  iaterrsgateries  suoh  a«  in  th«  instant  ease  has  ales  he«n 
osadflBnisd  h/  the  gtupreme  c3oart»  as  tending  ts  oenfuss  rather 
than  to  assist  the  Jiirar  in  arriving  at  the  proper  solution 
•f  the  easst 

fhs  iyi^iiffA«nt  of  the  Stixperior  Court  sf  Osok  County 
is  affina#d. 


I  am  unable  to  oonsur  in  the  fo renting  deeision 
•f  this  oass»     It  soiAld  Esrve  as  purpose  to  enter  into  an 
analysis  of  the  erid^noe  as  I  ri*m  it,  vhioh  is  the  basis 
•f  ^)r  opinisiit   that  the  Tsrdiot  was  against  the  xsMmif  sst 
weight  of  the  OTi dense  and  that  the  Judfl^ent  sf  the  trial 
eeurt  should,  therefore,  he  rertrsed  vith  a  finding  of 
fast  ts  thi^  effect  tlmt  the  defendant  sas  not  guilty  sf 
any  negligenoe  proacinuitsly  ssntrihuting  to  the  aooident 
vhicdi  oaused  the  death  of  the  deceased,  hut  thst  sash  death 
ims  saused  solely  hy  the  negligenoe  sf  the  deoeassd,  hinsslf « 
tuoA  sas  due  to  a  oondition  whioh  was  an  ordimnry  sad  usual 
incident  to  his  en|»loyRient  and  oas  shioh  he  knew,  or  vhish 
was  so  ohvieus  mnA  plainly  shservahle,  that  he  mist  he  pre* 
MBSd  to  hRTe  known  it* 
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MXEX  KAB6A  and  SQFttlA  KAUSA, 


ciSLiA  Qcumianj, 


AP|feAL  THCm  MUHICXPAL 
oduHT  Of   GKICAGO. 
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ilR.   JUSTIff'^  TAYLOH  dt'llTered   the  opinion  of 


the  oourt* 


This  appeal  ie  from  «  Judgment  in  favor  of  the 
plaintiffs,  liike  Kaese  and  Sephla  Kasea,  in  the  sum  of 
♦1076. CO,   On  October  26,  1917,  the  plaintiffs  hroujiht 
•uit  in  assumpsit  against  the  defendants,  Oelia  aoldrioh 
UMI  SaoMSl  Ooldrioh.   Subsequently  the  plaintiff  took  a 
nonsuit  as  to  the  defendant  Bomuel  Goldrieh.   The  Btate« 
aent  sf  alalia  sat  forth  that  the  plaintiffs  leaned  the 
defendant  the  total  sum  of  11325. (0  made  vl»   as  follows: 
August  5th,  1916,  $100.00;  August  17th,  1916,  |50.00: 
Septesaber  23rd,  1916.  1100.00;  Ootober  lath,  1916,  $150.00; 
J)eoember  let,  1916,  $275.00;  Deoenber  26th,  1916,  ^185.00; 
January  16th,  1917,  $75.00;  April  2nd,  1917,  $25.00;  April 
Sad,  1917,  176. CO;  AprU  6th,  1917,  150.00;  April  18 th, 
1917,  #300.00.   Defendant  Celia  Goldrioh  filed  an  affidavit 
ef  aerlts  in  vhioh  she  stated  that  neither  of  the  plain- 
tiffs ever  loaned  any  money  to  her;  th»t  she  never  at 
any  tine  requested  them  or  either  of  them  to  loan  to 
Saauel  doldrieh  or  herself  any  money  whatever;  that  ohe 
never  received  any  money  from  either  ef  them.   She  further 
denied  that  she  owed  the  plaintiffs  or  either  of  them  the 
sua  of  11325.00  or  any  sum  whotev«>r. 
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An  «ffi4ftYii  •f  »«rit»  wii«  fil«)4  lay  S«mi«l 
6«ldritth  acttinfi  up*  wmhc  othAr  tiiiiMse*    thf»t  on  ^'ioTsiabnr 
t«  1917,   h«  fll«ii  A  ]p«tltion  la  bAnMruptciy   nnd   r.ah«<tuled 
thcr  ol&lRi  ef  :Jlke  FjaAiia  «ii4  Ski|»)il*  Ka^nai  th«r#in  tmd  ihut   th« 
l^ctition  i»  «till  9«ndin|{. 

TH«  «&«■•  WAS  irl«4  b«ifor«   the  trial  J|u4|pi  without 
a  jury.     The  QTict«ao«  thAww  en  bohalf  ef  the  plaiotiffB  t>mt 
▼arious  suns  of  faeney  w^rc  loaned  fresa  XLm«  to   time   to   th« 
dwfeaaftiit  Cwli*  doldrieh,  whish  la  Xhn  ^/^n^g^i^  e^aotjjekted 
tw  $107S*00«     Th<f  first  thr««  IteaJi,  ««»{ir«i«atlac  $8S0«00, 
vhi«di  iir«  nientlen«d  in  the  8tat«a«at  ef  elain.   it  was  ad* 
«itted  by  th«  plaiatiffe  were  leaned  to  SeisMel  Coldrieh 
a»d  ne   olaiai  mui  mm40  th<^ir#for»     the  «vld«noe  of  tho  def^snd* 
aat,  Celia  Ooldrieh,  ie  te  th«  effect  that  nhe  never  borrowed 
any  imnmy  trnm  the  plaintiffs  and   that  ehe  neTer  even  saw 
the  plaintiff  Sophia  Kaeea  until  she  was  at  thw  <sourt  bouae 
in  the  banlcrupttgr  oourt  Just  befox^  Ch.riet«as«  1917,  whioh 
was  long  aft^r  the  date  at  whinh  plaintiffs   t<9^tified  she 
r^oelved  freia  them  the  last  lean  in  the  sum  ef  $30Ci*cO«     The 
witness  Samuel  Ooldrieh,   the  tmsbaad  ef  tlut  defendant  CJeli* 
Goldrieh,   testified  that  the  whole  ef  the  money  was  borrowed 
by  him  jE»ersonally  axid  that  he  inrefiited  the  snoney  in  the  deoorat" 
ing  bueinese.     The  teetistony  en  behalf  of  plaintiffs  aad  that 
•f  the  defendant  i»  irreoonoilable. 

Xa  deeidias  the  ease  the  trial  Judgflr  wukAm  the  fellewto 
inc  Btatementi      *The  »nly  queetiea  in  this  cmee  is,   is  Celia 
Golurioh  liable  la  the  sun  ef  ten  hundred  and  eev^nty^fiTe 
dollars  te  th«  plaintiffs?     Th«  evideaoe  ehove   that  the  plain* 
tiffs  in  this   oase  b«<muse  ef  their  oonfidenoe  in  the  defendant 
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Wmm  QnXiriiaM  nnd  rel/lng  on  his  honmitjr  axi  taA»  ill  l^gi 
la  tiuf  fl»ur««  •/  about  a  /«ar  l«iui«<l  Ills  fh«  «ani  ef  thirteen 
lMM&r«vi  aaa   t««mt/*fiT«  doXleurs  vit^ut  any   naourity  th4^r«f»r* 
flMar  took  a»  «Yi<i'.>n:«!  of   ind^bt^oAoo  Kmi  nscto  wst  prmfie^kon  tmr 

4l»08  aiot  ohov  hov  it  as»«  about  that  JN*  gaiii«;i  t^<9ir  oe^W 
d«iio«,  ^ul  it  i«  aAnlttott  thAt  tls«  ^lAlatiffB  in  iM»  caM 
4id  adtuAlly  P«rt  with  ttMit  «um<^.     tt<»ltfri^  tli«a  f U«4 
Us  l»(»titioa  IB  lMiaJcru|>toar«     }^a.alatiff«  ol«ij«  that  tli«  nteaay 
WM  liaaiit  to  ijotte  dteff^n^^^^utts  Jeiatljr*     It  s««ai8  that  at  Utf! 
Ujm  Iw  ««at  iato  hankrupto/,  ar  rather  at  aoiia  tlJK»  |irior 
ta  that,  a  piaoa  of  9rt>p«rljr  w%m  j^orohaaad  har  tl^  wifa  af 
•wmai  Ooldrioh  •«  ah«  took  tltia  to  it*     It  i&   tru«  that  »ho 
«i.aiMa  it  «)Mi  hor  noa^  that  she  iaret;&ffci.      .h«  «»(id  «ho  had 
fiva  hsu^ra4  4»XXsjf*  at  %,\\     tisno  »ha  ytirahaaad  it*     ^t  idia 
aahea  iia  «ffoi>t  to  •i'stov  haw  oufdi  siono^   ia  inve«,to4  in  iha 
yroparty  aov,  ha«  aw  eh  aoa^  h»v  h«en  93q;»«i4e4  on  tlHi  |»rop#rty 
aia3«  th^  ^ar<attia«,  how  awi^  hor  aquity  la,  hav  ssutfti  aha  haa' 
oamo^,  or  i^iat  99<mp9>Xkon  sh#  haa  f£>iiowa<  bo  thai   the  oourt 
nasr  b«  In  a  p^  ^altloa  to  «a^  a^llMHr  ar  *f%oi  «n7  stj^ditiomtl 
aeai^  imm  lavas t^d  in  tho  yraiK^r^tjr  either  \ty  aajr  af  p^ii^ 
far  rajs^lro  or  laakiag  laipreT«;Ki#!a ts .     Tha  ^^ntiaa  th<^rttfor« 
a«i|fts  doaa  to  this,  ^itha  is  t«liinc    >h«  trath.  the  plaiatlffa 
or  \im  4efen4natet     It  is  iliffiQult  to  halievo  tli«  ttary  of 
thaaa  shr^^ial  4ef«ndoato»  tlmt  aol<irlQ}i  aaii  abl«  to  gala  th« 
eoafidaaiaa  af  the  uaGu&paotiag  pl»latiff«i  te  th«  axtant  af 
IE«ttii)^  thirtaea  h^utdrad  oad  t««zil/»firo  aollt^ra  oat  of   tiimm^ 
and   tltat  this  ouimlag  wifo  w^io  in  order  to  pratoot  th«noG»lv«ro 
taek  th<»  proper  tjf  ia  hor  aaa  vmam,  did  M»t  kiaov  vh&t  itao  go  lag 
aas  that  tha  haahaml  aas  sattlag  this  anaay*     X  9m  to  paaa 
Htyaa  tho  Ttsraeitjr  of  th«  wltae^i^oa*     Tho  least  I  oua  say  is 
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tliRt  ili#»  plftla tiffs*   t^'fttlBwogr*  tlw  t^tBiintrnqr  ef  lhos« 

v»rt]gQr  as  th«  t««tiw>qEr  of  ib«  tfAfmAmts  Jln  ihie  «»«•« 

f«TW««rA  wMOtmr  shov&iaig  th<*  d«tailo  ef  th«  tnuMaatidiw 
ia  —i<i  ]MV«  MtmmmmiM,9  nad  soifili  iwr*  truthfuX  than  th« 
tsuttaoiqr  of  Ui««*  (manias  4«f«wiiuitss   Uuiy  ooafsm  tiuikt 
«t  i4Mi«%  OAO  of  Umh  1mm  •itoao«(to4  itt  getting  ssen*^  of 
tk«  i»lAl»tiffiR  witltout  wor  iMgrifle  ^ok  mm^  fiot  a  dia* 
Otauva  fnm  Ut«  olil.l«atioa,     Tiu»  la^  (lh«  plaintiff) 
io  oGrr«Wrftt«4  ^  tha  tiea^ilaoigr  of  h«r  hwglwwrid  atoo  M^r* 
tviaa  ^«  Ttmm  thc-i^  «l»en  tiui  sfoaojr  wmi  oosoiiad  OY«r  aaad 
thai  t^  ilof«3ideiii  a«^lia  wa  th»Tm*     U  Im  ^l^m*\  aaait  t* 
i«ll  thm  tsutli  «3^  did»*t  J^  aay  that  i»s  wae  tiM»ra  aarOii 
tisse  wtwm  thn  sK>»«gr  wi^o  tiumea  oTnrf     Ht  liadiati  it  in 
lULo  taetineagr  to  only  two  oo'aEiai&Dfi  •«  ana  ilM  wife  t«»ti» 
fiad  tOd«  Uiat  al  %Ii9  tina  alia  pAid  tl»«  Utrao  itambrad 
dallars  *ayr  hnatoiiai  «aa  tl»aro«*     St  onme  -voliuttnuriXf  with* 
ami  ih«  r*»ult  af  «^  ^M«eii«»ning  wa^  Iraara  all  t)»^  aMP» 
wurka  of  lirutift;  alk^reaa  ih«  4«f«n4ant8  a»lca  «  direotly 
aypaaito  in;>r^ft«lQn« 


I  baliara  %iin  pl«iatiff»  £«▼«  «tu«t«ia»a  tte 
Vy  a  ]»r«(pond(3rnn<t«  af  the  eTid«no«  and  t^a  Ju4gpi«nt  vill  b« 
for  tha  plaintiffs  in  i)i«  «<«  of  tan  h—firad  Mid  aaYontjr* 
five  deXlajra." 

Xt  is  tlus  eontantien  af  tlte  ^wtwniamX  tJiat  tlM 
finding  of  tit(»  tjrial  oovrt  is  ooatraarjr  is  tHe  wa|gM  af 
\lm  «Tid«a»««      i£  ooarsa.   tlinr«  er«  s<m»«  diser«p«tiK«iaa  <• 
and  it  is  saUur&l   tlw»t  tj»«r«  slioi4l4  b«  •  in  tbat'^«ti8Mnqr 
af  ttta  plaintiff  Sophia  lC«ssa  in  r^g&rd  to  dntas  and  aaaeonts 
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and  as  to  what  transpired.  But  it  is  not  to  be  expected 

that  such  a  witness  would  be  able  to  tell  every  detail 

of  such  a  series  of  transactions  running  over  a  period 

between  August  5,  1916  and  April  18,  1917,  inTolying 

eleven  transactions  aggregating  $1325,00,   In  Hess  y,_ 

Killsbrew.  209  111.  193,  the  court  said:   "Where  the  trial 

court,  in  a  trial  without  a  jury  has  had  an  opportunity 

of  seeing  the  witnesses  and  of  hearing  their  testimony 

as  it  is  delivered  orally,  the  findings  of  such  court 

en  mere  questions  of  fact,  when  the  testimony  is  conflict^ 

ordinarily 
ing,  will  no^be  disturbed,  on  appeal,  unless  such  findings 

are  clearly  and  manifestly  against  the  preponderance  of 

evidence,* 

Under  the  circumstances  of  the  case,  believing 
that  the  trial  judge  was  in  a  much  better  position  to  dexi 
termine  the  single  question  of  credibility  than  we  are, 
we  are  of  the  opinion  that  the  judgment  must  stand. 

Finding  ao  error  in  the  record  the  judgment  is 
affirmed. 

AP7IRMED. 


bd^cAgxo  9cr  o^  ton  al  ii  iuZ^     ,h»ricrtuni  iudw  oi  ba  tarn 

9ai:TXoTnJ:    fVlQl  ,1^1  IIiqA  be;",  aid   ,3  ieitrsuA  tcsorietf 

Lalx^   Gsii    -      :'.  •'      :  ui   ..    /ijoo   sric^    ,  CttI   .ill   €0S   .waitf»XIia 
V-^^^^'^^oqqo  n»  bxui  ajBxI  ^i/t  «  ^uadjiv  ImIi^  p.  nx    ,^iuor 

i-£x;oc  rfo;ja    io  a-^nlimll  9AS   ,x-CJ-»^o  i>'>i3vii  i  «a 

-j-oiXlao**"  «i  xaooU^^di-  act'  ,  tnjti  lo  a«oJ;^B«»Jjp  etsa  1:0 

^Xiifinibio 
a^iJbf.xl  siouB  BaQlnu   ,  Xj*aq.  o'':;;;faib   sd^^ori   XXxw   tSoi 

le  anoBTeccoqs'xq  s>di   J«fiijB|M»  '^X^aelioAxa  x.aA  acXiaoX- 

".sonabXva 

ai  Jnoap^iit  bM  buooBt  oaJ-   ni   ic^^ia  o«  gni^jni^ 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

B^g-un  and  held  at  Ottawa,  on  Tuesday,  the  ."first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois:  I 

Present--The  Hon,  JOHN  M.  NIEHAUS,  Presiding  Just  ice. 

Hon.  DUANE  J.  CARNES ,  Ju/tice. 

i 

Hon.  DORRANCE  DIBELL,  Jx:/stice. 

CHRISTOPHER  ") .    DUFFY,  Clerk.^  J-  ^  -l  •  A  •  O  i  2 

CURT  S.,AYERS,  Sheriff, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

■JUL  j  '        ^^'^   opinion/of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


s    tv 


'-^. 


Gen.  No.  6609,  Agenda  2. 

A  Weinberg, 

Appellee , 
-vs-  Appeal  from  circuit  oo  i  t 

,  linnet  ago  county. 
Chicago  5:  North  V/estem 
Railway  Company,  a  railroad 
corporation, 

Appellant. 

s 

MJelj^ttS,  PtJt. 

In  this  case  A.teinterg,  the  appellee  ,  conuienced  suit 
against  the  Pere  Marquette  Ifeilroad  Gomptny  c_nd  fhe   appellant  , 
Chicago  &  Northwestern  Railroad  Gompt-ny,  in  the  circuit  court 
of  Winnebago  county  to  recover  damages  he  claims  to  have  sustained 
frcan  the  freezing  of  a   car  load  of  apples  in  transportiig  them 
fronn  Chicago  to  Rockford  on  appellant's  railroad/       The  apples 
were  packed  in  barrels,   and  had  originally  been  shipped  from 
Portland,  Michigan,  to  Albert  Miller  &  Co.,  at  Chicago,  Illinois, 
and  on  the  20th  day  of  December,  1909,  were  in  a  refrigerator  car, 
which  was  sfc:.nding  on  the  tracks  of  the  Pere  Liarque  tte     Railroad 
in  Chicago.       On  the  duj  mentioned  they  were  purchased  by     the 
appellee  from  Albert  Llille.    &  Co.,   to  whom  they  had  been     con- 
signed, and  were  then  re -consigned  by  Gilbert  Miller  &  Co.,  for 
shipment  to  Rockford  to  be   delivered  to  the  ^pellee.     The  proof 
shows  that  a  bill  of  ladirg  was  issued  for  this  shipment   on 
December  21,1909,  by  the  Pere  Marquette  Railroad   Company,  and 
the  shipment  was  by  that  company  deliverer   to  the  appellant  on 
the  22nd  of  December;  but  it  did  not  reach  Rockford  until  DecemLer 
24th,  when  it  was  discovered  on  openii^   tlie   car  containing     the 
ap^s  that  they  were  frozen.       The    ^pellee  took  the  apples  in  the 
damaged  condition  in  ^/rhich  they  were  found  rjid  sold  them     in  the 


•S  abnd^A 


•?Odd  .oil  .nsO 
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m3iBQ\'i  if.  '0 

,floi;ffiioqioo 


linailsqqA 


.T^tl  .eg^gJK 


itiixa  fiauigLiifloo  ,3eii3q(i6  3di  ^giediria...     aefio  aid*  nl 

,  :tnBiJ3qqB   arfi  ba_a  ^^fqiaoO  bBoiliiE  eiiea'^^  tisl  edi  isola^ 

Jtjjoo  Jii/oiiy  9rii  flx  ,Tpi-qjiioO  bsorilifiSi  tn^iRSwdiioTl  &  ogBOxifO 

bsntQiBUB  avad  o^  bolLbIq  ad  89g9(a«b  lavoosi  o;l  a^^^J^oo  o^BcfanniW  lo 

afldi  gfiiitioqenjtrx;^  ni   sslqqs  lo  haol  tbo   o  lo  ^nisogil  arfJ  looil 

89lqqB  arfT       \faBoiIlBi  e^^nfiTIaqqs  no  bioliooH  o;t  o§i3oiif0  iODil 

saoil  boqqidB  imdd  \lImtgiio  bad  tna,  ,8i9nBd  ai  bajlosq  3i9W 

.aioniill  ^ogsoixfO  *b  ,,oO  &  iBlltU  iisdlk  oi  ,fl3§irioxil  ^bat^liio'l 

,180  lo^Bieslilai  B  ni  aisw  ,6061  ,  isdringogd  io  "^ab  ifitOS  Bdi  no  briB 

f)30iIiBH    Bit*  anpiB?.!  919^  grf*  lo  eioBid  9rf*  no  guifeiis  86w  doiifw 

3d;t     x^'  b9BBf(Gfiifq  aiaw  ^©dit  Z)9flol;tn9a  ^"^  ^^^  nO       .o^aoirfO  ai 

-noo     naacf  ii)iil  T^ailit  moifw  oi  ,.oO  s&    iSilif^  iiodlA  laoil   3aIi3qqB 

lol  ,  .oO  &  tQlltU  *T9crii>  T[d  bgngiBnoo-ai  nari*  9i9w  ba^  ^bea-glB 

looiq  9dT     .aaliaqqp  arii  0*  baiavilaf)   ad  oi  LioliooH  o;t  ^nafloqida 

no   iadMiidB  Bidi  lol  bauaai  bbw  gpiibuif  lo  Hid  a  iBdi  swoifa 

6rtB  .^taaqmoO  baoil iaJI  9ii9upist,\  aial  gd;^  ^d  ,6061,12  i9dia90»(I 

no  iflallaqqB  edi  oi   j^iBYildb  xpeqmov  isdi  ^d  eaw  insmiidB  Bdi 

i9(iia809CT  lliau  bioTolooK  dbaai  i  oa  bib  ii  iud  ;i9diii909Cr  lo  bn^S  edi 

Bdi    -giiatii noo  tbo  odi  gpinaqo  no  baiavooa ib  Bsm  ii  aadv.  ,rf*J^ 

ddi  ai  89lqqs  acB  -iooi  aallsqqB    adT       «n9soil  919W  xsdi  i&di  ta^qa 

9ri;t  ai     saadi  bios  baa  banol  9i9w  \stii  doxdw  ai  aoiiibaoo  bB^^a&b 
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market  fcjr  wliat  he  could  obtain  for  ttiem,  and  realized  $165,33 

but  the  cost  of  handling  the   apples  wag  $40.00,  m.king  a  net 

salvage   of  $125,33.       The  evidence  also   tends  to  show  that  the 

value  of  the    pples  at  Rockford,  if   they  hud    lot  been  frozen, 

T?as  about  $536.00  at  that  time.     There  ms  a   tri^l  by  jury  which 

resulted  in  a  verdict  for  the  ap,;ell6e  <^TCi  against  the  bppellant 

for  the  sum  of  ^410.92.     The  defendant  Pere  Marquette  Railroad 

Compiii^r,  was  found  not  guilty.     The  appellant  made  a  motion  for 

a  new  trial  for  certain  specific  reasons,  which  was  overruled, 

against 
and  the  court   th^ireupon  rendered  judgnent  on  the   verdict  ax±  the 

appellant     for  $467.19  and  costs  of  suit;   and  from  this   judg  ent 

an  appeal  is  prosecuted. 

One  of  the  grounds  Jargued  by  appellant    for  a  reversal 
of  the   judgment   is  that  the  evidence  does  not  sustain  the  verdict; 
and  it  is  insisted  that  the  evidence  shows  that  the  apples    were 
frozen  in  Chicago  before  they  were  delivered  to  the   ag-geHant  for 
shipment  to  Rockford.       There   is  some  evidince  tending  to     show 
this   to  be  a  fact;  an  official   report  of  the    track  foreman  of 
the  Pere  I^rquette  Railroad  Comj^nyat  Chicago  to  the     Pere 
Marquette  Railroad  Company  was  in  evidence       concern ii^g    the 
condition  of  six  cars  of  apples,  consigned  to  A.Miller  &  Co., 
including  the  car  in  question,   to  the  effect  that  the  apples  in 
these   six  cars  then  in  the  Pere  Liarquette  Railroad  yards  were 
more  or  less  frozen.       On  the  other    hand  the  evidence  of  the 
appellee  and  another  witness  by  the   name   of  Grordon,  who  was  with 
the  appellee  in  Chicago  on  tbs  day  that  the  tpples  were  purchased 
by  appellee,  is   to  the  effect  that   'iiey  inspected  the  apples 
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,fl9soil  fl9  9d   Jon   bisf  ^8dJ    ti  ,biol.  3d;t  lo  Bolsr 

rfoxrfw  x'^t  X,^  ^'^^"^^   fi  «^  eiarfT     .amx;t  JBdJ-;>fi  00«d£3$  *uod£  bbw 

itflBlisqqp.  9rf;f  JaniiigB  fn^i  ©silec^qB  mii"i(A  in  S>13Y  b  ai  ba^^laBQi 

bvaillBK  9J*8xrpiaM  ei9^  iaabaBlab  afT     .vSe.OIi^  lo  inuB  gd*  lo^ 

lol  aoiioa  b  ef^am  ;faJBll9qqB  adT     .x^iia^  ion  inaot  esm  ,^iX[jaoO 

,beiini9Y0  BBff  d»friw  ,8xrosa9i  ulllooqe  /riB^ieo  lol  Isii;t  wsrr  a 
Jenisgii 
&di  iuDB  Joifcisv  aif*  no   •  \   bwsbrsBi  iHKtirM  rf*   ^J300  tdi  bos 

iaav-^ial  nidi  hktiI  !ah^  ;#ijirR  Yo  a^aeo  bstB  6X.VdJ^$  lo^     toalleqqfl 

,:)0*uo9eo"fq  bI  Iseqqsidft 

ijoibiay  odi  iildd&us  ion  esob  sofldbiTd  9d;t  ;fsdJ  ex    jnaio;^!/^  ?^^.^9 

919W    agJqqB  adit  i^di  ewode  aaxabjtvi  ,f4i  iai^       '    '  "Jil  ei  Ji.bxta 

lol   ioea  '  •   -  ■  :)9-ig7il9b  9i9W  )cadj  aio^sa  o^j^aufO  fli  nasoil 

wodB    oi'  ^x^iiaJ  aunbiya  smos  ex   sry^dT  '^       n  oi  JnBiaqidfl 

I9  afiai9iol  ioBTiJ    9d^  lo  Jioqsx  Xci  oxllo  aii  ;;t9^  a  9d  oi  eldi 

319*1     ad  J  0*  o^ooxjdO  itB /^naqinoO  bfioiIiBH  OaJeirpi&l'!  919^  Qdi 

3rf;t     ^ifll90ixoo       9jixx9bxT9  xii  esw  x?^^or  'iaJI  aitJaxjpiaM 

^•oO  j^  idiliid.A  oi  ban^iBaoo  ,egiqq-i  lo  8:(.:u  xxs  lo  noiJibapo 

fll  89lqq  j  2di  oi  .floxJaaup  xii  juv  Bdi  3iiii)j7loxri 

eiaw  Bbiiix  i/..oiii*iJi  siii^a^i  sdi  ai  xi9di  aiBp  xie  asedd 

9di   lo  9oa9bi£Y9  add  ba&d    tddio  ^di  aO       ,ad&oi1  bbbI  10  eiga 

diiv  a2w  odw  ^aob-nO  lo  9£aai,  sdJ  -^tf  e89aJiw  isdJons  bas  d9ii9qq£ 

b98ai'Ioi  aalqqi  adJ  *£sdi  "^sb  add  no  ©SBOxdO  xii  aaJ .  -idi 

Bsi.  |u  adi  baioeqeni  \dd'  isdi  Goalie  ^i  oi  ^i  .  xd 


in  the   i'jarticulc:r  car  in  question  on  th&t  day  prior  to    the 
purchase  of   them  by  the  apjjeliee,  and  found  that  the  apples  were 
not  frozen  but  sound  and  in  good   ccndition;   furthermore,  that 
there  was  ,n  oil  stove  in  this  car,  which  was  heatii^  the  car, 
and  that  the  car  was  warm  and  comfort  ble.       The  bill  of  ladii^ 
which  was  issued  by  the  Pere  Marquette  Railroad  for  re-shipment 
of  the  apples  recites  that  the  apples  were  received  by    that 
company  inapparoit  good  order.     In  this  state  of  the   proof 
this  court  would  not  be  warranted  in  holdipg  that  the  evidence 
does  not   sustain  the  verdict.       On  the  contrary,  the  evidence 
referred  to  made  a  priiiB   fcCie  case  for  appellee,  ;.nd  the   burden 
of  proof  was  then  shifted  to  the   appellant  ,  and  it  was  encumbent 
on  the  appellant  to  prove  that  the  apples  were  already  in    the 
damaged  condition  in  which  they  were  found  at  the  destination 
when  it  received  the  shipiiEnt  at  Chic  go  for  transportation  to 
Bockford.       Illinois  Central  R.R.Co.  ,v.Cobb  B.?:  Co.. 72  111.148; 
Bissell  V  Price,  16  111.408;area  t  Western  Pi.K.Co.  ,v.MoDonild, 
18  111.72;     L.S.&  H.S.Ry.Cc,  v.Live  Stock  Bank,  178  111.506; 
Peoria     Backing  Co.,v.N.O.::  St.L.Ry.Co.,164  lll.App.646; 
Ruddell  V.  B.&  O.R.R.Go.,  175  ill.App.456;  Painsinski  v.IUinois 
Central  R.R.Co.  165  Ill.App.556;  Mexican  Import  Go.  ,v.Penn.R.R. 
Co,   193  Ill.App.26.       It  is  evidert     that  the    jury  did  not  deem 
appellant*s  proof  as   to  the  ©ndition  of  the    tp pies  when  it 
received  them  from  the   Pere  Liar  que  tte  Railroad  at  Chicago  for 
shipment   to  Rockford  as  sufficient  to  overcoiue   the  priiaa   facie 
case  made  out  by  the   sppcUee;     and  we  cnnot  say  that   Hiey  should 
have  reached  a  different  conclusion. 
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Bdi    od  loriq  ^<u  j aii  no  aoiiQaa^  ai  -too  lalijoi^iaq   etfit  At 

isfH^nomwdiiul  ;iioiiii»a)  boo  a  41  x  ^d  bnijoe  iad  sBncil  ton 

,TBO  arf^  aprWaad  3^  thidw  ,i£io  ati^t  ni  svoia  I/o  it^  axw  9iinf# 

•glib    '  "       Jid  adT       .Qld^i-Rlaxoo  to  a  mew  sbv  tbo  wf*  Udi  bsm 

ii^li    \d  f»97X80Bi  ei3w  aelqqfi  ©itt  iaf*  eei-xoai  eelqqa  adi  It 
iocnq   ai;^  io  ^iBie  eidi  al     •ib^io  boog  itrBiaqqs ui  YPiX|«ioo 
9oroJ5iva  djiii  iiixti  gpiJbioxI  ai  beiatniav  ad  i^oxr  fcjjxow  iiuoo  eidi 
Q^aehiiB  9di  ,TCLtniaQo  adi  aO       ,i!oiingpr  jdi  amizoB  ion  eeofa 
nbiiiaa   actr  i)Ji  .  ^oeii^qqa  loi  aeoo  sioji   mxiq  6  aiiam  0*  Jii)n9lfi 
ia^dsurjaB  eaw  ix  one  ,  inhlldqqs  ddi  oi  bBilids  aadi  bbw  looiq  lo 
arf*    fll  x^B3Ti6  anew  adiqqs  atfi  ^sd^  avcyiq  0*  Jxraiiaqqs  af  ;t  iio 
iioi;?mWB96  arf^  i&  bauoi  Btaw  \Bdi  doidw  ai  aoiiibaoo  bd-^&aiBb 
0*  aoii&iioqm&ii  lol  osi^idO  *b  iam[idB  edi  btprisoez  ii  abdw 
;8^I.III  SV,  .00  c?.4a  (f(fo0.r,.o0.ff*ff  iBiiifeO  eionlii  ol^IobJr 

,W«iioao2iI.v..oO,H.H  iti3;t89W  # Bsif€;80^.IIi        ,     ;xi<I  r  llop^nig 
;aoe,III  8VI  .:4flaa  iobifa  sviJ.v  ,.oD,xH.S.I  :£,8,J     ;SV.iJI  8i 
;d:^.qqA.iII  ^i,  .oO.xH.J.Ja  .^0,H,v,  .oO  ^Hoa^I     aiioel 
aiocriili.T  Hnaisnici  ;d5l^.qqA.IIi  2V     ,.      .    .  .      .  -tjH 

•a;fl[.mr9'I,T,,oO  iioqial  flaoixaSljdSe.qqA.III  edi.o   ,  jaO 

fli93b  *on  f>if)  xixft    9rf^  *M*     *B£)iT9  af  JI       .dS.;fqA.IiI  691  .on 
Ix  flaifw89iqq5    9jtt  lo  noi^ibnoo  3i£J  0}  as  looiq  aUjcc&ridqqfl 
Toi  ogiioidt)  *8  baoill&K  BidBsrpisSi  bzb^  erii  jnoil  modi  bariBowj 
9xoiil  iiniiq  9£f;f   auiootavo  oi  iadionYm  aa  in ol:( ooH  0*  inamqirfR 
vjoifa  ypr^   tedi  ^^a  ;lDnn.o  ew  Jbos     ;9dJi3qcpj   afif  ^^  iao  Bbmn  bbbo 

.noiai/iofloo  ;tnei3l3:16  b  bedoagi   av^ 


It  is  contended  that  the   ao\a:t  erred  in  its    refusal  to  aomit 
in  evidence  a  letter  purporting  to  have  been  written  on  Decoiiber 
18,19019,  addressed  to  C.Harsch,  agent  of  the    rare  Marqiiette 
R.E.Go.,  by  a. Killer  &  Oo.,  which  recites  that  Albert  Miller  of 
that  firm  had  inspected  the   apples  in  the   car  in  question  .  v^ 
upon  such  inspection  found  that  they  were  more  or  less  frozen, 
It  is  insisted  by  the  appellant  that  the   letter  embodying  this 
statement  of  Lliller  concerniig  tlje  condition  of  the    apples  was 
competent  because  it  was   in  the  nature  of  a  statement  by  former 
owner  of  the  property  derogatory  to  the  title.     It  is  c$[£irent 
however  that  this  letter  was  not  admissible.       It  appears  on  the 
face  of  the  letter  tb.it  it  must  have  been  written  at  tlie  irstance 
of  Albert  Miller  &  Co.,  kving  in  view  a  possible  cLlm    for 
damages  against  the  Pere  Liarquette  R.R.Oo.,  on  account  of    the 
apples  referred  to,  .  nd  therefore  clearly  self-serving.         It 
was  not  a  statement   in  ..  ny  sense  concerning  the   title  of  Albert 
luiller  &  Co.,  to  tlie    jroperty  in  question,  because  the     title 
of  the  property  was  not  involved^  it  had  reference  solely  to  the   con- 
dition of    the  jToperty.       The  recitals  in  the  letter  are  merely 
tte  hearsay  assertion  of  the  writer  of  the   letter  as  to    what 
Miller  had  reported  concerning  the  condition  of  the    apples  at 
the   time  they  were  in  the  Pere  LioTquette  Railro,  d  yards.       The 
result  of  Miller ^e.  inspection  to  be   ,'^missible  as  evidence  should 
bive  been  offered  in  the  form  of  testimony  by  Ililler  himself 
under  oath,  either   on  the  witness  stand  or  in  a  deposition 
fc.ken  in  conformity  to  law,  so  that  the  adverse  party  could  have 
kid  an  opportunity  of  cross  examination.       Hately  v.Kiser,253  I11.S88; 
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Chamberlain  v.ChamlDerlain,  116  111.480;     Capon  v.DeSteiger  (Jlass  Co., 
105  111.185;  I.C.R.R.Co.v.Cobb  B,&  Co., 72  111.148;  Winslow  y. 
New  Ian,  45  111.145. 

The  complainant     omplains   tlBt  it  was  prejudiced  by  a 
question  asked  on  cro-s  examimtion  by  the   uounsel  for  appellee 
who  was  interro gating  the  witness  Monagh&n.       The   question  pur 
to  the  witness  was:  "  Tlie  Pere  Llarquette  Railroad   Company  is  in 
the   hands  of  a  j;eceiver,  is   it  not?"  An  objection  was  made  to 
the  questinn  and  sustained  by  the  oourt.     iiut  it  is     claimed  that 
the  mere  askii^  of  the  question  reailted  prejudicially  to  the 
appellant.       We  are  unable    to  view  the  matter  in  ttet     light, 
and  cannot  perceive  how  the   asking  of  the  question  could    bive 
had    any  effect  on  the   jury  in  pasf-ing  on  the   issues  in  the  case; 
but  the  appellant  by  introducing  in  evide-nce  Exhibit  1  brought 
into  the  case  the  very  fact  that  it  sought  to  exclude   from  the 
jury  by  its  objection  to  the- question  above  stated;  so  it   is  not 
in  position  to  complain  on  that  account. 

The   appellant  also   insists  that  the  giving  of  tlie  4th 
instruction  for  appellee  was  error.       We  are  of  opinion  that  the 
instruction  correctly  states  the  law   from  the  standpoint  of  the 
plaintiff,  and  that  furthermore,  it  must  be  considered  in  con- 
nection wit  h  instructions  numbered  1,2,3,5,7,  a nd  10,  given  for 
the  ^pellant  concemii^  the    same  matter,  which  state  the   law   from 
the  standpoint  of  the  defense.       The  instructions  when  considered  al- 
together as  they  should  be,  could  not  have   misled  the  jury  into 
any  erroneous  conclusions  concemii^g  the    law  applicable  to    the  a-se. 
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Another  point  for  the  reversal  of  the    judgment  urgea 
by  appellant  is,  that  the  verdict  is  based  on  the  assumption 
ohat  there  were  164  barrels  of  apples  in  the  shipment   v/hen  ^s  a 
matter  of  fact  there  were  but  160  barrels,  md   that  therefore 
the  damages  found  are  evidently  too  large.       It  is  sufficient 
to   say  concerning  this  contention  that   it  i«kis  not  specified  among 
the   reasons  enumerated  in  the  motion  lor  a  new  trial  and     is 
therefore  considered  waived,  and  is  not  available  to     appellant 
as  a  ground  for  reversal  of  the    judgi^Lent.       Knights  Templars 
Id9ii.Co.,v.Crayton,  209  111.550;  Landt  V.iucCulIough,206  111.214; 
I.C.R.R.Go.V.Johson  191  111.594;  West  Chicago  St.E.R.Co.  v. 
Krueger,  168  III.  586. 

The  record  does  not  disclose   any  reversible    error  and 
the   judgment   is  affirmed. 
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^'^^SECO^DD^STRKT.*'  \  ^^-  I'  CHRISTOPHER  C.  DuFFY,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony     Whereof,   I   hereunto   set    my  hand  and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

day  of - in   the   year  of   our  Lord   one 

thousand  nine  hundred  and — 


Clei'k  of  the  A2}pellate  Court. 

(7721-500-5-18) 
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AT  A  TERM  OF  THE  APPELLATE  COURT,  ^ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first, day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  h&ndred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois :        ^^^ 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Presidi/ig  Justice. 
Hon.  DUANE  J.  CARNES,  Justice. 
Hon.  DORRANCE  D I BELL,  Justice. 
CHRISTOPHER  C.  DUFFY 
CURT  S.  AYERS,  Sheri 


::f^^i4i.A.6  7^^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
J;^.'        ,     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


I 
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\, 


Gen.  No. 6650. 


Agenda  6. 


nlvin  SullivEn, 

Defendant  in  .:^rror. 


-vs- 


Wm.Ohlhaver  Company, 
a  corpora ti fin. 

Plaintiff  in  iirror. 


Writ  of  error  to 
oircui  t   jourt , 
Kane  county. 


This  suit  was  brought   in  the  circa  it  court   of  Kane 
county  by  the  defendant  in  error,  Alvin  Sullivan,  to  recover 
damages  alleged  to  have  been  sustained  by  him  for  personal 
injuries  which  he  suffered  in  consequence  of  a  collision  which 
occurred  between  the  automobile  truck  of  the  plaintiff  in  error, 
William  Ohlhaver  Company,  ;  nd  the  automobile   of  Jaoies  Peece, 
who  was  also  made  defendant   in  the  suit.       The   .ollision  oc- 
curred about  seven  thirty  o'clock  in  the  evening  on  the  2nd  day 
of  May,  1917,  on  LaSalle  Street  in  the  d  ty  of  Aurora,       The 
defendant  in  error  hfid  j&rked  his  automobile  next  to  the  west 
curb  on  La  Salle   street,  facing  south.       The  Peece  automobile 
also   stood  next  to   the  west  curb  about  five  feet  to  the  rear 
of  the   car  of  tlie  defendant  in  errcr,  facing  in  the  same   dir- 
ection.     At  the  time  of  the  collision  the  defendant  in  error 
was  standing  in  the  rear  of  his  machine  lighting  the    tail  light. 
The  Peece  automobile  had  just  turned  out  into  the  street  as 
the   truck  of  the  plaintiff  in  error  csme  along  on  the  west  side 
of  the  street  and  violently  collided  with  the  Peecs  auto,  push- 
ing it  against  the   defendant  in  error,  i  nd  seriously  injurii^^  him. 
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The  dto Lara t ion  alleges  the  negligence  of  the  pLdntiff  in  error, 
which  resulted  in  the  injurie?^  to  the  uefenciant  in  error,  to  be 
in  the  manageiiient  and  operation  of  its  truck;  that  t '  e  truck 
was  run  in  vio]£.tion  of  the  r  -eed  lawn  and  at  an  unreasonable 
rate  of  spied,  and  on  that  account  ran  ^nto  the  Peece  automobile 
as  it  turned  into  the  atreet.      It  also,  alleges  tlmt  ttxe   view 
of  the  driver  of  the  truck  was  obstructed  by  tlie  negligent 
placing  of  a  piece  of  convas  or  cloth  on  the  glads  front  of  tiie 
laaohine  so  that  the  driTer*a  view  waB  thercby  obstructed,  and  ttet 
that  inter ferred  with  the  -driver  in  seeing  an  auto  tumiig  out 
into  the  street;  also  that  the  defendant,  Jsmes  >\}ece,  'as  negli- 
gent by  n  t    giving  i^miig  of  his  intent  in  to  turn  his  £«to 
into  the  street  "bj  mising  a  )iiwA   to  indicate  such  intention  as 
required  by  tlse  ordirunces  of  tiie  city  of  Aurora.       The  defendant 
feeoe  obtained  a  severance  and  separate   trial,  so  these  proceedings 
pertain  only  to  issues  raised  between  the  defendant  in  error  .  nd 
the  plaintiff  in  error.      There  was  a  trial  by  jury  which  resulted 
in  a  verdct  against  tic   plaintiff  in  error  and  daiaages  in  the 
sum  of  4>8000.00,  upon  which  judgiient  was  rendered,  and  a    writ 
of  error    is  now  prrsecuted  to  reverse  this  judgiiCnt. 

ii  preliminary  question  w^s  raised  in  this  uase  by  i^iotion 
to  strike  th^  biU  of  exceptions  from  the  record  becau^se  it  is 
claicied  that  it  '^s  not  signed  or  filed  within  the  ninety    day 
perioc?  requirec"  hy  tlie  order  of  tte  court.       It  apj)ears,^wever, 
from  the  reoord,  that   it  wus  presented  to  the  trial  judge  July  6th, 
191G,  which  v7as  at  least  thirty  days  prior  to  the  expiration  of 
the  ninety  day  period,  and  then  afterwards  on  October  29th, 1918, 
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signed  by  the   judge  as   of  July  6th, 1918,  and  ordered  filed  as  of 

July  6th, 1918,  nunc  pro  tunc.       This  meets  the  reauirernents  of  the 

tne 
law  concemiig/signin,,  sealir^-  and  filing  of  the   bill  of     ex- 
ceptions.    "It  is  settled  by  numerous  decisions   that  if  a  bill 
exceptions  is  presented  to  tli3  trial  judge  at  such  time  tlat  it 
can  be  filed  within  the  time  allowed  by  the   order  of  the    court 
if  it  is  then  signed  and  sealed  tlie  ]3arty  presenting  it  will  not 
be  prejudiced  by  any  delay  or  neglect  of  the  court.       If  tte  date 
of  preseifetion  appears  on  the  bill,  an  order  may  be  made  v^enever 
it  is  afterwards  pign«d  and  sealed,   to  file   it  nunc  pro  tunc  as  of 
the   date   of  such   -jres^ntation  to  the  judge,"       Hawes  v.people 
129  111.123;  ^-erris  f.Cojmercial  Nat.Bank,158  111.237;  West 
Chicago  Streets.  Go.,  7.  Mi  rr  in  on  A  ft  A  Co.,  160  111.  288;  Hall  y. 
Royil  Neighbor!,  231  IH*  18.3.       The  motion  by  defendant   in  etror 
to   strife  the  bill  of  e^jeptions  from  the  record  is   therefore 
denied, 

7/Mle  the  evince   is   somewhat  corjf licting  it   fairly 
tendj^  to  8]::m  that  i'  *i^  tim  of  the   injury  to  tte   def enchant  la'> 
error  the  d.eliwij'^''^  o^  the  plaintiff  in  error  ras  rurmii^ 
alc-q^  La  Salle  St?^*  in  the  business  section  of  the    ity  of 
Aurora  in  Ticl^t^  o^  the  speed  laws;  at  le.st,  tlie   jury  were 
lrr^ntod  ia  re^^^^'  this  conclusion  from  the  evidence;     that 
in  coTiGequenc/  the  high  rate  of  speed  it  collided  with  the       ' 
Peece  automo^'  ^^th  great  force  an!  pushed  it  over    against 
the  oefend.^^  ^^^°^.  thereby  causing  the  injury  complained 'of. 
Th,   6vide/^"°  ^'^^7  tends  to  show  that  the  vie  v  of  tte   driver 
of  the  t'  ^*  *^^^  ti.£    it  TO  s  running  on  La  Salle  Street  was 
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to  so^iie  extent  at  least,  obstrj.ated  by  canvas  wMcli  had  been 
placed  on  one    side  of  the  wine   shield  of  tlie   track  •  nd  that  he 
did  not  on  t>at  i  coornit  hB'ye  as  clear  a  view  of  the   street  as  he 
should  hi  Ye  had,  so  as  to  be  ;  ble    to  clearly  see  the  side  of  the 
street  from  which  the  Peece  machine  turiffid  into   the     street. 
It  is  contended  by  plaintiff  in  error  that  the  sudden  tumii^ 
into  the   street  by  the  Jeece  autoraobile  '\¥ithout  givii^^    any 
warning  as  required  by  the  dty  ordinance,  was  the  intervention 
of  an  inde  endent  cause  which  relieved  the  plaintiff   in  error 
of  tlB  result   of  any  negligence  it  might   lave  been  guilty    of; 
and  that  the  act  of  ?eece  in  turning  his  automobile   out  in  the 
street  in  viol,  t ion  of  the   city  ordinance,  was  really  the  proxi- 
mate cause  of  the  injui-y.       We  are  unal  le  to  view  the  iKitter  in- 
the  light  of   this  contention.       The   iToof  shows    that  the   injury 
resulted  from    the  concurrent  acts  of  botli  r^rties;     nd   it     is 
reasonable  to  assume  froir.  the  evidence  tht   if  the   delivery  truck 
of  ths  plaintiff  in  error  had  ooiue  along  La  Salle  Street  at  the 
slow  rate  of  speed  wJlicli  plaintiff  in  error  contends  for,  it  v/ould 
not  ha^  reached  the  jeece  automobile  at  the  time  it   turned  into 
the  street;  .  nd  fnrthemore,  even  if  it  bid  reached  it,  it   would 
not  have  cmsed  a  collision  of  such  violence  and  force  as  to  have 
pushBd  the  Pefce  automobile  over  against  the  defeixlant  in  error. 
The   jury  were  therefore   lullj  justified  in  reachii^  the  conclusion 
that  thc;  injury  to  the  defendant  in  error  directly  resulted  from 
the   spe«d  at  which  the  truck  was  running,    tnd  if  so,  it  must  be 
regardfd  as  the  direct  or  proxinL^  te  cause  of  the   injuries  to    the 
defend  ant  iii  error. 
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The   plaintiff  in  error  also  contends,  ^  s  a  ground  for 
reversal  of   the   judguient  ,  tht  t  the   court  erroneously  admitted 
in  evidenoe  a  statonent  made  by  the   president  of  the   plaintiff 
in  error  coiipany,  to  a  witness,  v;hich  was  in  effect   an  admission, 
tk'it  there  wag  a  curtain  on  the  wind  shield  of  the   truck  and  that 
it  was  put  there  to  keep  the  rain  out.       We  are  of  opinion,  tliat 
this  evidence  wag  competent  under  the    issue  raised  "by  the  al- 
legEition  in  the  declaration  concerning  the  obstruction  of  the 
driver's?  view,  which  it  is  alleged  in  the  declaration  had  been 
negligently  placed  on  the  wind  shield  of  the  track.       But  the 
evidence  is  at  most,  on  ly  cumulative,  inasnaidi  as    there     was 
other  evidence  in  the   case   to  shew  that  a  piece  of  canvas  h&d 
been  placed  on  th'.  wind  shield  of  the  truckjaand  the  introduction 
of  thiB  evidence,  even  if  erroneously  admitted,  could  not,  the  re  fore, 
be  regarded  ag  reversible  error. 

It  is   also  contended  that  one  of  the  instructions 
which  plaintiff  in    error  requested  to  be  given  was  refused,  i-nd 
that  sucIj  refusal  was  error.       The   abstract  does  not  show  at 
whose  instance  any  of  the  instructions  v?ere  given,  nor    who 
requesrted  the    instructions  to  be  given  which  were    refuF.ec, 
The  plaintiff  in  error  is,  therefore,     not  in  position  to  ask 
this  court  to  consider  questions  arising  from  a  refusal  of  in- 
structions.      We  h.ve  exaxnined  the     instruction  referred, however, 
and  are  of  opinion  that   it  w;.s  proper  lyre  fused  because   it  did 
not  properly  apply  to  any  controverted  question  in  the  case  arising 
between  tie   plaintiff  in  error  ::nd  the  defendant    in  error. 

The  record  does  not  disclose  any  reversible  error, and 
the  judgiaent    is   therefore  c:ffir]ijsd. 

Judgiuent  affimed. 
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^"^^ECOND  inSTmCT.^'  \  ^^-  I'  Chkistophke  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony    Whereof,   I   hereunto   set    my  hand   and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this ■ 

day  of^ i°   tlie   year  of   our   Lord   one 

thousand  nine  hundred  and ^ 


Clerk  of  the  Appellate  Court. 

(T721-500-5-18) 


<i3  -'  : 


;r 
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AT  A  TERM  OF  THE  kV'P'&l.l.kTf.    COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  tie  first  day  of  April, 
in  the  year  of  our  Lord  one  thousandf  nine  hundred  and  nine- 
teen, within  and  for  the  Second  Di^ftrict  of  the  State  of 
Illino\s:         ^.^■ 


Present--Tbe  Hon.  JOHN  M.  NIEHAUS,  H^esiding  Justice 
Hon.  DUANE  J.  CARNES  ,  /jus  t  i  ce  . 
^Hon.  DORRANCE  DIBELL /  Jus t i ce . 
S^HRISTOPHER  C,  DUFFY,  Clerk 
CURT  S.  AYERS,  She/iff. 


'214  I.A.  672^^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
JUL  18^919    ^^he  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen. No.  6659 

Lillian  Ash,         appellee 

va  Appeal  from  Peoria. 

Blanche  I.  Laukhuf,  et  al 

appellajats. 
Nlehaus,  P.  J, 

In  this  case  an  appeal  Is  prosecuted  from  a  ieoree  of 
the  circuit  court  of  Peoria  County  appointing  a  receiver  to 
take  poasesBlon  of  the  premiaes  Involved  in  a  foreclosure 
proceeding,  to  collect  the  rents  and  profits  arising  therefrom 
during  thiv  period  of  r-demption,  and  apply  the  same  upon  the 
deficiency  arialng  from  a  foreclosure  sale.  It  appears  from 
the  record  that  the  appellee  Lillian  Ash  had  filed  a  bill  In 
equity  to  foreclose  a  trust  deed  made  by  Biinche  I  Laukhuf  and 
Christian  R.  Laukhuf  to  John  Wisnor,  trustee,  to  secure  a  note 
of  $3,000  held  by  the  appellee;  the  property  Involved  consisted 
of  a  house  and  a  lot  in  the  city  of  Peoria,  which  was  tenanted 
by  Annie  Stauffer  and  the  Central  Illinoia  Light  Company.  All 
the  parties  mentioned  including  the  trustee  were  made  parties 
defendant  in  the  bill.  The  suit  was  brought  to  the  September 
Term  1918  and  at  the  following  November  term  -^he  appellant 
Charles  A*  Kimmel  obtained  leave  of  court  to  intervene,  but 
he  filed  an  answer  setting  up  that  after  the  oommencetrcnt  of 
the  foreclosure  proceedings  he  had  become  the  owner  of  the 
equity  of  redemption  of  the  property  involved  by  virtue  of  a 
deed  from  Blanche  I  Laukhuf  and  her  husband.  All  the  defendants 
except  Charles  A.  Kimmel  and  r;entral  Illinois  Light  Company 
were  defaulted.  The  case  was  referred  to  the  master,  who 
found  that  the  appellee  was  entitled  to  a  decree  of  foreclosure 
and  that  the  amount  due  her  was  $3369.50.  The  master's  report 
was  confirmed  by  the  court,  and  a  decree  of  foreclosure  and 
sale  was  entered,  under  which  the  premises  were  sold  by  the 
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master  for  $5C0.001eaving  a  deficiency  of  |1834.19.  The  Trust  D-?ed 
which  is  the  basis  of  the  foreclosure  prooeelinga  contains  the 
following  olause  concerning  the  foreclosxire  sale  and  the  appoint- 
ment of  a  receiver:  "And  in  cage  the  proceeds  of  such  sale  shall  not 
be  suffl jient  to  satisfy  in  full  t  ;e  amount  of  such  decree,  th« 
Court  may  appoint  a  receiver  to  take  possession  of  sa  d  premise- 
and  use  or  rent  the  same  during  the  perlofl  of  redem^-^tion,  and 
apply  the  rents  and  profits  toward  the  payment  of  such  aeficit, 
until  the  same  is  fully  paid."  The  appellee  filed  her  petition 
duly  verified,  for  the  appointment  of  a  receiver,  \inder  the  clause 
in  the  trust  deed  referred  to,  and  upon  due  notice  to  all  the 
parties  in  Interest,  and  by  agreement  between  the  appellant  and 
the  appellee,  the  matter  of  the  a':!pointment  of  a  receiver  was 
set  down  for  a  hearing  and  after  a  hearing  of  the  matter  the  court 
made  the  following  finding  in  the  decree: 

"And  this  cause  coming  on  now  further  to  be  heard  upon  the  peti- 
tion of  the  complainant  for  the  appointment  of  a  Receiver  to 
take  possession  of  the  premises  involved  in  ea' d  foreclosure 
proceedings,  and  the  court  having  fully  examined  the  proceedings 
herein  and  heard  the  argurr.ente  of  counsel  and  being  fully  advised 
in  the  premises  and  it  appearing  to  the  court  that  the  said  trust 
deed  mentioned  in  the  Bill  of  Complaint  herein  contained  a  clause 
providing  that  in  case  of  the  sale  of  the  said  mortgaged  premises 
under  deocee  of  court,  and  in  case  the  proceeds  of  such  sale  shduld 
not  be  sufficient  to  satisfy  iiiB  iaxi  in  full  the  amount  found  to 
be  due  under  such  trust  deed,  the  Court  might  appoint  a  receiver 
to  take  possession  of  said  premises  and  rent  or  use  t'.e  same 
during  the  period  of  redemption  and  apply  the  rents  and  profits 
toward  the  payment  of  such  deficit,  until  the  same  is  fully  paid, 
and  it  a.ipearing  to  the  court  that  all  parties  in  interest  en- 
titled to  notice  of  the  hearing  by  the  Court  of  the  petition  of 
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asnXtaaoo^q  »di  taaXmiixa  yXXi/1  :^atifJtd  fuoo,  ad;)  :ta«  .«asa^iaaoo7q 
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icvlAoSY  A  ^aloqq«  tdalffi  ^7tfO«}  Bdf   ^bB9t  tBUif  iosjB     tobaa  9ub  acf 

am«a  fdf  aau  ^  ^n^i  bnji     ••alaoTQ  l>i4a  lo  aoleaMaoq  ai^a^  ot 
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the  conqjlainfcnt  for  appointment  of  a  Reoeiver  herein,  have 
reoeivei  iue  notice  of  auch  hearing,  and  it  also  appearing  to 
the  court  upon  full  hearing  of  this  c^use  t-iat  good  cause 
has  been  shown  to  the  court  why  the  petitioner,  Lillian  Aah, 
shouli  not  file  a  bond  as  provided  by  the  statute  in  auch  case 
male  and  provided,  ani  the  Court  being  of  the  opinion  that  a 
Reoeiver  should  be  appointed  herein  without  the  filing  of 
suoh  bond,  it  is  therefore  ordered  by  the  court  that  the 
petitioner  need  not  file  suoh  bond." 

The  appellant  contends  that  t'le  legal  prerequisites  for 
the  appointment  <Bf  a  receiver  in  this  case  were  lacking  because 
there  was  no  showing  that  the  mortgaged  premises  was  soant 
aeciority  for  the  mortgage  debt.   It  appears  that  the  mortgage 
in  question  -us  a  second  mortgage,  and  that  the  premises  had  al- 
ready been  sold  to  satisfy  prior  aiuxiisa  liens  for  the  sum  of 
$6069.56;  and  that  the  ale  in  this  proceeding  was  really  a  sale 
of  the  equity  of  redemption.  The  fact  that  only  $500  could  be 
realized  under  the  second  sale  is  of  itself  evidence  to  sho^  that 
the  trust  deed  for  the  property  involved  was  soant  security  for 
the  Indebtedness  due  the  appellee.  Rupreoht  v  Henrici  116  111. 
App.  583.  However  the  exact  situation  was  presented  to  the  court 
which  made  the  clause  in  the  trust  deed  wh  ch  authorized  the 
appointment  of  a  receiver  to  collect  rents  and  profits  upon 
foreclosure  effective,  for  it  amounts  to  a  mortgage  of  the 
rents  and  profits  accruing  from  the  premises  until  the  expiration 
of  the  period  of  redempU:ion.  Townsend  v  Wilson  155  111  A^p  303; 
First  National  Bank  v  Illinois  Steel  Co.  174  111.  140;  Oakford 
V  Robinson  48  111.  App.  370;  Howard  v  Bums  301  111.  A  p.  583, 
affirmed  in  379  111.  356;  Owsley  v  Neeves  179  111.  A-p.  61. 
Where  there  is  a  deficiency  arising  from  a  foreclosure  sale, 
and  the  mortgage  pledges  the  rents,  issues  and  profits  to  the 
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payment  of  such  deficienoy.  It  is  proper  "o  appoint  a  receiver 
for  that  purpose 0  Ball  v  Marske,  202  111,  3I;  Bagley  v  111.  Tr 
&  Sav.  Bank  199  111.  76;  First  National  Bank  v  Illinois  Steel  Co. 
supra* 

It  is  alao  contended  by  the  appellant  that  under  Section 
53  of  Chapter  32  of  the  revised  statutes  which  requires,  that 
before  a  receiver  is  ai>pointed  the  pat^y  making  the  application 
shall  give  bond  vmless  for  good  cause  shown  upon  notice  and  full 
hearing  t  e  court  should  be  of  opinion  that  a  receiver  should 
be  appointed  without  bond;  and  that  the  reason  for  making  the 
appointment  without  auoh  bond  should  appear  in  the  order  of  the 
court  appointing  such  receiver.  We  are  of  opinion  that  the  rew 
oitalB  in  the  decree  comply  with  the  requirements  of  the  statute 
for  the  appointment  of  a  receiver  without  requiring  t/e  bond 
referred  to  in  Section  53.  It  appears  from  these  recitals  that 
there  was  a  deficienoy  and  that  a  receiver  was  appointed  upon 
notice  and  a  full  hearing  of  the  matter.   The  deficiency  under 
the  provisions  of  the  trust  deed  atithorizing  the  application  of 
the  rents  to  the  payment  of  ouch  deficiency,  was  a  sufficient 
showing  and  good  oause  for  iispenslng  with  the  bond  in  question 
and  fully  warranted  the  court  in  reaching  the  conclusion  that  the 
appointment  should  be  made  without  requiring  such  a  bond. 
Watson  V  C4dney  144  111.  App.  634;  Ayres  v  The  Graham  Steam 
Ship  Coal  &  L.  Co.  150  111.  App.  1»7.  Haveman  v  Rizek,  160  111. 
App.  648;  John  Spry  L.  Co.  v  Hardin,  172  111.  App.  86;  Fluke  v 
Phelps  177  111.  App.  95;  Sohoenecke  v  Chicago  T.  &  T.  Co.  178 
111.  App.  387. 

The  record  does  not  disclose  any  error  in  the  appointment 
of  a  receiver  in  this  case,  and  the  decree  is  therefore  affirmed. 

Decree  affirmed. 
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^"^^SECOND  DISTRICT.^'  [  ^^-  I,  Christopher  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HEREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  recoi'd  in  my  office. 

In   Testimony    Whereof.   I    hereunto   set    my  hand   and   affix    the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this 

(jay  of in   the   year  of   our  Lord   one 

thousand  nine  hundred  and 


Ch-rl:  of  the  Appellate  Court. 

(7721-500-5-18) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  Vyear  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, wiithin  and  for  the  Second  District  of  the  State  of 


/ 


Illinois  :\       ^_^ 
Present--The  f^on.  JOHN  M.  NIEHAUS,  Presiding  Justice 
Hob.  DUANE  J.  CARNES,  Justi/e. 


Hon\  DORRANCE  DIBELL,  Justice.  ^ 

CHRISTOPHER  C.  DUFFY,  Cle/     -   -  —   - 
CURT  S'V  AYERS,  Sheriff./ 


,  cieA.  214  I.A.  672 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
JUL  iO  '        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No. 6669.  Agenda  17. 

Eli  McHames, 

Ap  jellee  , 
-vs-  Appeal  fraa  circuit  court, 

Winnetego     county. 
Eli  Smith, 

Appellant. 

In    this  case  the  ^pellee,  Eli  McNames,  hro^ht  suit 
against    Eli  Smith,  the  appellant,  in  the  circuit  court  of 
Winnebago  county,  to   recover  commissions  which  he   claimeo  to  he 
entitled  to  lor  mtking  ;"a  Le  as    -gent  of  the  appellant,  of  a  certain 
farm  consisting  of  320  acres  of  land  in  YJinnebago  county.       The 
appellee     claims  to  have  made  a  contract  with  the  ..ppellant  hy  which 
he  w- s  to  rcceive  2  per  cent,  conimissions  on  the  purchase  price 
of  the  ffirm  if  he  found  a  purclBser  for  the    farm  at  $200.00    aat  per 
acre.       The  appellant  does  not  deny  that  the  appellee  found  a  pur- 
chaser, and  brought  about   the  sale    of  the    farm,  b.t  insists  that 
the  contract  between  them  as  to  the  2  par  cent,  comiuission  was  to 
the  effect  the  appellae  was  to  receive  such  commisaon  only  in  «i3B 
the  farm  waa   sold   for  cash;   th.  t   if  a   trade  were  made  his     com- 
mission was  to  be  $500.00.       There   ./as  a  trial  by  jury,  which 
resulted  in  a  ^rdict  in  f  vor  of  the  apoellet    fizii^     the  amount 
due  him  at  $950.00.       At  the  instance  of  the   court  the  plaintiff 
remitted  4)110.00  of  the  amount  found  by  the   jury,  and  the  court 
thereupon  rendered  judgment   for  $840.00;  c.nd  the  ap^jellant     pro- 
secutes  this  appeal  from  the  judgment. 
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doidw  ^-^cxxfc  X<^  lati*  «  ••v/  aiadT       .00.005$  ad  oi  8«r  noiRalM 

^xuromB  ad^     "spixil    )9llm  qn  •di  lo  lOT^i  al  ioibnm  a  at  bBilimsi 

llitoxBlq  9d*  ituou  adit  lo  aonB^anl  adif  iA       .C0.0ci6$  *b  aid  airb 

i-xiroo  3di  bm^  tT^i   *^^  ^<^  bojool  ^mrooB  adi  lo  00.011^  bailimn 

-o'lq     IjiBliaqqB  ad^  baa  ;00.0^  lol   tnaio^irt  baiabnai  noqusiad^ 

•  ^XBioslxri;   9di  noil  laaqqa  aid;^  aa^irooa 
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It  is  contended  by  the  ap;jellant   that   the   uppellee   is  not 
entitled  to  c^ny  cocrjaission  ajr  all  because  ^he  was  guilty  of  fraud 
and  double   dealing  in  that  without  appellant's  knowlsuge  or  consent 
he   also  nade  a  contract  with  the  purchaser  of  appelLint*s     farm 
to  receive  &  conmiission  from  hiiu  for  his  services  in  the   s.me  matter. 
This  was  a  question  of  fact  a'  d  a  fair  queotion  for  the   jury  to 
deteimine  from  the  evidence,  which  was  conflictiig,  not  only    as  to 
whwther  the  appellee  made  any  such  contract,  but  also  as  to  whether 
the  ajjpeUant  knew  about  it  and  consented  to  its  beii^  liiade.      The 
court  instructed  the   jury  that  if  the  appellee  had  made  an  agreeiiient 
with  the  purchaser  by  which  he  was  to   receive  compensation  for  his 
services  in  bringiiig  about  the  sale  ,  and  that  such  feet  was     not 
knovvn  to  the  appellant  at  and  before  tte  time  of     consummating  the 
sale,  that  tim  appellee  would  n  ct  be  entitled  to     recover.       By 
this   instruction  the  question  as  to  whether   the  appellee  had  made 
an  agreement  for  commissions  with  the  purchaser  without     the 
knowledge  of  the  appellant  was  directly  submitted  to  the  jury  for 
determination;  and  the  jury  determined  the  question  against     the 
appellant,       The  jury  are  in  the  best  position  to  determine  a  question 
of  this  kind  where  the  evidence  is  conflicting,  J^nd  it  is  tlie  ir  pro- 
vince to  do  so;  and  a  court  of  review  is  not  justified  under  these 
circumstances  in  hoidipg  tlat  the    jury  should  have  reached  a    dif- 
ferent conclusion. 

Whether  the  contract  was  as  claimed  by  the   cippellee     or  as 

claimed  by  the  appellant,  was     Iso  a  question  of  fj-ct  tibout  ^^lich 

there   is  much  ccaatradi   tion  and  conflict  in  the  evidence.       It  -yas 

therefore  also  a  question  for  the   jury     to  detennine  from  -11  the 

evidence  and  the  circumstances  proven,  whether  the  original  contract 

for  commissions  was  modified     as  appellant  claimed.       We  are  not 
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ioa  Bi  3eil aqqa  a(&  i&di  ianllacjC^  ^di  \d  boba^acc  ^.1  il 
bts^'A  lo  X^IixiS  8BW  td'  dBiiBoed  Hb  %b  aoieaixsoco  ^        j  bsl^iias 
(tndeaoD  lo  d^balwoiDl  e^ita^iidqqs  txroifiiw  ^acf^  jii  ^ilBab  di<l»o^j^|tfifi 
onA    8*Jaiu£iaqq<  n^  taBBifmcir,   ^rfit  ditit  ioen^aoo  a  9f)iia  ^Ia  art 

,i'4Um  9in  «  8if;t  ni  "Be,..    .. ..d  mail  aoiBiiamoo  a  sviet^l  o* 

oi  I'tis'i  adi  loi  aoi^nairp  lisl  £  bns  ^obT  lo  noWRSxip  a  earn  BXffT 

o;f  BB    Xiao  ioa  ^-gtii  vdl\aoo  bow  doidn  ,9omf>iTa  9di  acnl  wntKiBdab 

latfdsxfw  o;t  b&  obIb  ^utf  ,;to0i^iioo  dove  \aB  Bbaa.  9iil^q&  ^i  tmiimiw 

9rfr     ,Qbm.  sp-^^^  aii  oi  bt^oBsago  baa  ^i  i^jvotfa  wmdk  ia^llBfj^a  9di 

itnSiiBSi^B  xta  9bfia  h&d  oalliqqB  ad^  li  ;^iu{j  \ta\,  tdi  bsitxntaal  iinoo 

Bid  10 3:  aoii  ^sn  sqao 0  9?i909i  o;^  eBv  ad  doJLd^  \i  isaAiioiriq  aiU  jUiv 

^o£i     «Mw  ;t{>d  liaus  iiidi  i>as  ^  alBs  ad^  iaoi^  -^i^iia  ai  a»oirx88 

edi  ;^i;tB£BH/eao9    ^o  aixi:^  vf:^  ancolAi  baa  ^B^nailaqqti  adi  o^  iiwoiol 

XH      .isvoos^     o;^  baliiiaQ  »d  ^o  c  i>iii;)w  •siisi^q^  td^l  iadi  ,,alB8 

»Maa  btini  3«j[i;>cqii  af;[;t   lod^sdw  o^  bb  xxoiiasjjp  cd;^  izoj^oxri^aai   aidi 

8if^     ;tjJod;)iw  idSBdoiuq  ad;^  dixw  aaoiasimaioo  lol  intiijanss  iiB 

^Boi  x'itft  adl  t)if  bectiiffldara  xi^anibetiw  tealisiiqA  ad*  io  sr-rb^lwudi 

:iiit     ^Faiag*  aoiieawp  wl*  Jba£iiiia9*,&b  x^k  ^^  ^^  \aoiii^i:ii3i9b 

nQiiQiuy  i^  mim^iQb  oi  aoiii&xi  tead  «d;}  aX  bib  -^uj^  tui'I       ,Ja^IIaqqa 

-oiq  -limii  Ml.ii  uxxb  ^^jxiioiiXnqo  ai  aoi&^vs  9di  aiadw  bitbi  Btdi  lo 

oe^i  t»hmi  bill  HbuI  ioa  pi  wafrai  lo  ^ujoa  b  ki^  ;os  o^  oi  9vaiY 

"lib    a  beio49-i  &Ysd  Mixods  x^a'i    biV  i idi  ^iblod  aX  BsoaiiBOimxio 

•floi  axil  ox  00  itusisl 

ti.  ddi  X"^  '5^'  ''  ^oTT^flco  9ff*  larf^fadl^ 

doirk  Jxrod^  *o:l  lo  n  ,.     „  .  .'*  X^  fianii^Io 

BBw  il      .aonsbiva  ad*  ai  ^billnoo  bna  Aoii  tbanioDo  doxta  ai  siidi 

ari;^  ilx:  moil  aolflrt9;»eb  o* '  "^irt   ad*  tol  fl0i*«9i/p  b  oela  noleied* 

io^iaoo  iijiiaiio  ad*  lari^adw  ^aeroici  b  *.ii  siexoiroii o  adJ  bna  aonabiva 

*ofl  ais  aff       .baaiBio  iaidldqcfi.  bb    .b9ilibom  asw  aoDiBBiJimoo  'xol 


in  position  to  say  in  tlie  state  of  the  proof  in  the  record  that  the 
jury  should  hc:ve  deteiuiined  these  matters  in  fivor  of  the  cpijellant. 

It  is  argued  by  the  ^-ppelLant  that  even  if  the  two  per  oent. 
Gojflmission  is  properly  applied  as  the  measure  of  appelLee's    com- 
pensation, it  shoaid  only  be  applied  to  the   actual  value  which  the 
appellant  realized  for  his  fam,  and  that  while   the  value  of    the 
appelknt»s  fana    at  $200.00  per  acre  mede  $64,000,00,  yet  as  a 
matter  of  feet  the  "'appellant  only  sold  and  received  the  value  of 
his  equity  of  redemption;   that  therefore   the  cimount  of  the  mortgages 
upon  the  farm  should  be  deducted  to  arfive  at  the   actual  value  received 
by  appellant.       At  the  time  of   tiie  sale    there  was  a  mortgage  of 
$24,000.00  upon  the   land,  of  which  $2000.00  ted  been  [uid.,  leaving 
$22,000.00  of  the  encumbrance  unpaid.     By  tie    oitry  of  the  remittur 
this  '-Question  was  eliminated  from  the  case  because  the  amount  for 
which  the  judgment  w&    entered  ($840*00)  amounts  to  two  percent. 
on  the   sals   prite  of  tiie   land,  after   deducting  the  anount   of  the 
mortgage  debt.       The  evidaice  clearly  tends  to  show  that  the     land 
had  the  value  it  sold  for,  and  that  the   Land  which  the  appellant 

received  in  exchange  as  pirt  of  the  consideration  was  the  equivalent 

which 
in  value  of  the    mount  of  the   consideration  for /it  was   taken  in 

payment. 

We  find  no  reversible   error  in  the  record,;  nd   judgment   is 

therefore  affirmed. 

Judgment  affirmed. 
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.  sii)  lo  iotA  nl  Bidiiaa  asetfi  oacixjfiaief;  sviarf  f)IiroifB  X'OJ\, 

,iiido  Tdq  ow;^  ox{;r  It  asre  iid^  ^a^iaqq:.  sld  x/^  h$agt&  ex  il 

•iooo    e*9ail3aq.  10  oixiBiiau  ^di  Bh  i^^iSqqa  ^Iisqoiq  ex  noiBaiiunioo 

erf;^  ds^idv  saim  i^iuioa  9di  oi  i^ailqq^  e^  X^o  bixjoxfa  ^i  ,aoi;i£ea9q 

edi     Xo  ^vitgr  sdi  $lhiii  iadi  bti*  ^in^l  eld  lot  &»siIfi»T  iax^li3qqa 

lo  3xr^^  diU  i&0vi»o8i  Jbim  bloa  \lao  iaaLlQqiiH  ^^ds  io&  lo  i^ii^m 

BVgs^iOisi  9Ai  1q  iiufOiuLi»  sdti  eiola'x&ild-  ;^^^   •^aoiicgusbn  lo  x^££/p9  sid 

bsTieoai  %jl^  to^OB  ii^  ;td  oviiaii  oi  Moubdb  acT  i)iifOff-   frt  n  ^stii  aoqa 

30lT«ai  ^i)liq  flwd  i)xri  00,000K$  iloiifv.  lo  ^bnoL  9s&  aoqa  OO.CX)a,^l 

ixr^;^4a9i  .adi)  ^Q  ^£B   aiit  -^     .blaqiur  aotandmiotiB  Qdi  to  00«OCO^SS$ 

id1  ^nxroxa^  ddi  ^Rmo9d  sesu  aifd  aioiI  b»i aaiadl9  ^mt  KQii^QiJi  niit 

•  ine&  i&q  owt  01^  a^^fiiroauB  (00«0M$}  Jbdidc^ns  :3w  ;tii aia;gi)xit  ^^^  iCoidw 

§£fi  lo   iasiom  5dt  :^iiDBbeb  lajlu  ^bml  «(&  lo  fViiq   iJi'iS  idi  sn 

baai     u{.^  ^^'■'  '- oris  pi  abue*  X-^r^Balo  eojcaidyo  aifT      .i^ddb  fgf^TOH 

tix^ixj^^^.  cut;  doid^  JmnL  adi  isidi  btus  ,14>1  ^oe  ii  kjIjt  aii  bt^ 

isx^Tiffpa  adi  a^^v  AOi^t^dbiena)  9d4  Id  ^:(^  ed  oga^idoxe  ai  beytetert 
dold'fj 
al  n^aliii   stv  :^i\'»"?:  jffoi;tfii3l)iaaoo  erf^t  lo  irurouu    oil;^  lo  ai/iisr  jlI 

•  bonnillB  oa.  xsiJiii 


^'^'ScOND  DISTMCT.^'  [  ^^-  I'  Christopher  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

Ik   Testimony    Whereof,   I    hereunto   set    my  hand  and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

day  of-- - in   the   year  of   oar  Lord   one 

thousand  nine  hundred  and — 


Clerl-  of  the  Appellate  Court. 


,<?3 


«r 


f  (^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  ni/ne  hundred  and  nine- 
teen, within  and  for  the  Second  Distr/ct  of  the  State  of 
Illinois :       ^^ 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Pres/iding-  Justice, 
Hon.  DUANE  J.  CARNES,  Justice, 
'  Hon.  DORRANCE  DIBELL,  Justic©,.  ^   ^  ^   . 

^14  I.A.  673 

CHRISTOPHER  C.  DUFFY,  Clerk.  ^~' 

CURT  S.  AYERS,  Sheriff. 


BE  IT  REMEMBERED,  thaF af t erwards  ,  to-wit:  on 
'Ij!  "I  ^^  ""^^n    the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit : 


Gen.  No.  6699 

Sol  Ginbvu'g     appellee 

VB  A'^poal  from  Peoria. 

H.  C.  Gibson,    appellant* 

Nieliaua,  P.  J. 

This  case  involves  the  question  of  the  ownership 
of  a  piece  of  oloth,  -vhich  the  appellant  as  constable  levied 
upon  unier  an  execution,  as  the  property  of  D,  Eahn,  a  merchant 
tailor  in  the  city  of  Peoria;  but  which  was  claimed  by  the  appellee 
Sol  Ginburg,  as  his  property.  There  wae  a  trial  of  the  right  of 
property  before  a  Justice  of  the  p-iace  and  a  Judgment  in  favor  of 
the  appellee;  and  thereupon  an  appeal  taken  to  the  circuit  court 
of  Peoria  County  where  another  trial  by  the  cour-t  was  had,  a  jxAry 
having  been  waived.  The  court  found  the  cloth  to  be  the  property 
of  the  appellee;  and  rendered  judgment  accordingly.  An  appeal  was 
thereupon  presented  to  this  court. 

It  appears  from  the  evid-noe  that  the  a-^pe'lee  went  to  Kahn 
and  ma,ie  contract  with  him  for  a  suit  of  clothes,  which  were  to 
cost  $55.00.  He  picked  by  sample  the  kind  of  cloth  of  which  he 
wanted  the  suit  made.  Under  the  contract  Kahn  was  to  buy  the 
cloth  in  Chicago  and  make  the  olothes  for  the  appellee  for  the 
amount  stated;  and  in  conformity  '..ith  this  arrangement  Kahn 
ordered  the  cloth  *:'rom  Chicago  for  a  pellee's  suit,  but  afterwarde 
found  he  could  not  get  the  oloth  because  he  iidnt  have  the  money 
to  pay  for  it;  and  the  cloth  had  been  sent  by  express,  C.  0.  D. 
Thereupon  a  new  arrangement  was  made  by  which  the  a-^pellee  paid 
for  the  cloth  instead  of  Kahn;  also  the  express  charges  on  the  same. 
And  the  cloth  was  thereupon  taken  from  the  express  office,  s-n  1  -.vas 
taken  possession  of  by  Kahn;  and  he  took  the  cloth  to  his  shop 
for  the  purpose  of  making  a  suit  for  the  appellee  out  of  it.  Before 


•BlLnqqa  s'xx/daiO  Xo8 

teival  dldftenoo   gjb  trrjBlIsqqA  on'cf  xloiifw   ,if^oXc  To  eceiq  £  lo 
tf'njBirfo^^m     jb   ^mfjBl   .Q  lo  Ytf-reqoaq  8xf*  «a   ,nol^iJ08xe  xus  lalm/  noqw 

lo  JriS't^  •^^  ^0  Xjsitit     4  iJBw  saeifT   .Tftf^toqoiq  uta  a^    .^xudniO  Xo8 

^ix;oc   ftuotto  9:it  ot  a^^^i  Xjsoq?^  a«  aoqiioian;^  tna  ;*«XIeqq£  Bdt 

ifxtj  I:    ..    ^ii-^td  Bsx  tntoo     »x!u   ^c^  ijitz'J  rmitoaa  sieifir  y^nuoO  «i709^  \o 

\it9qo\q  ttit  Bd  ot  dtoio     erf^  tauo^  truo'j  arfT     .JbevXjBw  xieotf  salTJBd 

«£W  XAeqqA  nA   ,\l:Qattzcoo£  taems^ul  LeitLaei  taa   jetXIeqqA  9df  lo 

.^ijjoo  bJIxI:^  o&  tft^aeesiq  aoqi/sTadt 

ot  078W     xfo2ifi7   ^•aifd'oXo  to  ^iira  o  io\  mtd  dtin  foAitaoo  9tam  Lom 

9d  doidii     \o  diolo  !^o  tali  srftt  9lqfa£B  xd  bBiolq  eH   .OO.Saf  ^aoo 

erf^  X^cf     o^  ajsw    xufjsl  to^itaoo  9dt  iBtaU     ,9Lam  Hub   9dt  tB&ajn 

Bdt  rol  otXloqq«  9dt  lot  asil^oXc  Bdt  Bism  tan  o^AoixfO  at  dtolo 

artaX  taBmevaaiiM  Bldi  dil     xttuiolaoo  at  tru  (ta^ii^fa   tnuooM 

Btttmr9i\ji  tud  ^i'iuB  a'atlXaq  &  lo^  os-soixfO  booi"^  dtoLz  Bdi  taittao 

Yaaom     Bdi  B/vjui  tnttt  9d     BBU.^9d  dtoio  Bdi  tB-g  ioa  bLuoo  erf  i^mrol 

.Q    .0   .0    ,aBe7qxe  yd  toBB  an^d  tad  dtolo  Bdi  baa  {ft  vol  \Aq  ot 

btaq  taXXaq  <     9di  doldv  xd  Bbaa  bow  taamas^fiija  waa  a  aoquoiBdT 

.•a«e  Bdt  ao  aas^'^o  aaaiqxa  9dt  OBla  {OdJO.  \o  baatBat  dtolo  Bdt  vol 

BJm  briA  «aollto  aaraqxa  Bdi  m9i\  neist  aoquBTBdi  a^w  dioLo  Bdi  bak 

qoda  atd  oi  diolc  6d*  iooi  9d  baa     {osial  x<f  >o  rcoiaeaaeoq  aB:£at 

eiolaS  ,it  lo  iuQ  aaXlaqq^s  Bdi  ro'i  Hub  a  ^ali^im  lo  aaoqiirq  Bdi  10^ 


Kahn  had  iona  any  work  on  the  oloth  however,  the  appellant  as 
oonstabla  levied  wpon  it  under  the  execution  against  Kahn. 

It  is  insisted  by  the  appellant,  that  the  cloth  belonged  to 
Kahn,  because  appellee's  contract  with  Kahn  was  not  for  the 
cloth,  but  *or  a  suit;  and  that  Kahn  ordered  the  cloth  and  was 
to  pay  for  it;  and  that  it  would  not  become  the  property  of  the 
a  pellee  until  it  was  converted  into  and  finlohed  as  a  suit,  for 
which  the  appellee  was  to  pay  $55. CO  Appellants  position  on  this 
question  would  be  entirely  right,  if  the  contract  which  was  originally 
m  ade  by  the  parties  had  still  been  in  foroe  at  the  time  these  goods 
were  levied  upon.  Such  however,  was  not  the  case*  Unier  the  new 
arrangement  made,  a-ppellee  took  over  the  purchase  of  the  cloth 
and  paid  for  it.   There  could  be  no  oth?r  reasonable  construction 
put  upon  this  transaction  than  that  the  a;-pellee  paid  tvx  vi.«  -.._a.i- 
in  order  to  make  it  hie  own;  and  that  Kahn's  possession  of  it, 
was  merely  for  the  purpose  of  tne.king  it  into  a  suit  for  arpelleej 
and  Kahn  could  not  legally  have  used  it  for  any  other  purpose. 
We  conclude  therefore  tbat  *he  evidence  justified  the  coxirt  in 
finding  that  the  ownership  of  the  cloth  was  ir.  the  apoelee  at 
the  time  of  the  levy;  and  judgment  ie  therefore  affirmed. 

Judgment  affirmed. 


•«  ^nAlXeqq«  •dt   ,i«vewoxf  dtoLo  9tif  no  iiov:   ^n^  6ixoi  iudtf  aiUX 

edt  rol  toa  t^w     ar{«3[    dftn  io^ifaoo  t'o^XItqqA  ••tf^cacf  tSrLtH 

•xl:f  lo  ^*teqoiq  9xfj   ©itooerf,  :tofl  ilx/ow  tl  tacit  bas  {ft  ro\  x*q  o* 

to^    «l^  rfeiail  l>fl<e  otat  b^trsvaoo  tjam   ^t  lltrjj  ««IXeq  £ 

9idt  no  aottlBoq  •^njsXXsqrA     OO.dSl^  ^jsq  oj-  t^w  •aXIS',  doldm 

YCXAniglio  a^w  ifoiilw  ^o<B7«^aoo  9di-  \l   ^td'^lt  yilertia§  od  tluom  nolt^wjp 

etoos  eearft  Mti^  eift  t«  •eiot  ai  oeacf  X^itf-a  JbAd  aai^iisq  Bdt  x^  ^^*  i> 

wen  erff  loJtnU     .eajso  arf^   :^oa  a£w   ^lavdwoxl     douS     ,co.iu  boiraX  91911 

dtoLo  9d*  *>o  M<si!oivq  arf;t  levo  ioo*  aaXXeqq::    ,»X£r 

ffoi^birrttartoo   sXtfarroa^e'.  stf  tXi/c  .:ti  .q  tn« 

••iraq-ijB  Bd9  isili     ajidt  nclto^^Basrt  9idt  aoqu  tuq 

^tt  ^o  aoiaeseeoq  a^orf^?  t£r:t  Jbni     'nwo  aii     tl  BiUm  ot  latxe  fti 

|a«XX9q7JB  ^c*  tioB  s  otnt  tt  •^atijue  \o  •aoqtuq  eiem  a«w 

.aaoqix/q  19.-1*0  y^*  10^   *1  t^iu  avjerf  ^XljageX   *on  i:Xx/oo  adsl  JbxiB 

^'irfl  Jiuoo  o:f*'tamt80t  aoodtlva  arf*  >j8rft  aioleiarf*  ati/Xoaoo  eW 

tis  »si:»tyq#  a/f^  .li  aiSV  if*oXo  arf*  I0  qlrfaiaowo   :  -  snitnl^ 
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^™o?dd\s™ct.^'  i^'-  I'  Chkistophkk  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HEREBY   CERTIFY   that  the  foregoing  is  a  true   copy  of   the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  ofBce. 

In   Testimony    Whereof.   I   hereunto   set    my  hand   and   affix    the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this 

^^^,  Qf in   the   year  of   our  Lord   one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


(7721-500-5-18) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  DistricJ  of  the  State  of 
Illinois  : 
Present--The  Hon.  JOHN  M.  NIEHAUS,  Presiding  Justice 
Hon.  DUANE  J.  CARNES ,  Just/ce. 
Hon.  DORRANCE  DIBELL,  Ju^/ice. 

CHRISTOPHER  C.  DUFFY,  C]ferk.2  1  4  I  •A*  67? 
CURT  S.  AYERS,  Sheriff/ 


0^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

Jill  1  p^  19]'-)   *^^  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit : 


Gen.  No.  6658.  Agenda  11,  April  Term,  19 19. 

Helen  Mamaly, 

^ippellee, 
-7S-  Appeal  from  Winnebago, 

CalYin  Countryiaan,  G. 
Millard  Countryiii- n, 
Howard  A.Countrynjan, 
Walter  v. Boyle  ,     co- 
partners, 

Appe  Hants/ 

Parnes,  J, 

Appellants  owned  a   two  story  and  basement  frame  building 
fronting  a     public  street  in  the   oijty  of  Rockford  for  about  one 
hundred  feet,  and  occaipied  by  their  tenants;  the  first    floor  by 
tenants  usiig  it  for  store  and  residence   purposes,  the    scond 
floor  by  geveral  resident  families.       There  were  fevo  pordits    at 
the   rear,  eaoh  about  5^  feet  wide  aid   16  feet  long,     furnishing 
egress  from  each  floor   to  the   back  3/ard  and  privileges  there  used 
in  comnion  by  a  11  teniants.       An  outside  stairway    about     3  feet  wide 
next  to  the  wall  of  the  building  extended  from  the  upper  porch  to 
the  ground.     This  stairway  was  continuous  except  its  landing     on 
the   lower  porch  was  about  5  feet   loig.     Appellee,  Helen  Mamaly, 
was  a  member  of  a  tenant    family  occupying  part   of  the  upper  floor. 
She  came  down  the  upper  stairway  and  at  said   Lmding  stepped  to 
the  side  of  the   lower  porch  to  tell  a  man  delivering  coal  for 
her  family  where  under  the   porch  he   diould  put  it.     While  doir^^ 
so  she     eaned  against  the  wooden  railing  of  the  porch,  it  gav,e  way, 
and  she  fell  to  the  ground  a  distance  of  several  feet,  recei^ving 
sericus  injuries..       She  filed  a  declaration  in  tresi^ass  on  the   case, 
among  other  things  ;lleging  that  the   porch  from  which  she   iell 
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was  in  the  possession  and  control  of  the  defendants  as   Linci  lords, 
and  was  used  in  coniiaon  ty  the   tenants  of  the  entire   building^ 
and  that  the  railing  was  out  of  repair  ^aid  in  a  dangerous  con- 
dition, of  which  tbB   defendants  had  notice.       The     general 
issue  only  was  plead.     She  had  a  verdict  of  $2500.     The     court 
ordered  a  remittitur  of  $1500.  which  was  entered,  and   judgment 
rendered  far  $1000.   from  which  this  appeal  is  iTOsecuted. 

Appellants  lay  most  stress  on  their   contention  that 
the  part  of  the   porch  from  which  appellee   fell  was  not   in  their 
possession  a  nd   control  hut    was  a  part  of  the    premises  demised 
to  the   tenants  on  the  first  floor,  -  nd  therefore    they,  appellants, 
owned  no  duty  to  a   tenant  on  the  vsecond  floor  to  keep  it  reason- 
ably safe.       At  their   instance  the  court   instructed  thC'    juiy 
if  they    believed  from  the  evidence  that  the  tenants  of  the   second 
floor  had  only  the  use  of  the    stairway,     nd  the  plaintiff  had  no 
right,  or  license,  to  ure   the  porch,  ^^nd  was  there  without  in- 
vitation, right  or  license,   they  should  find  the  defendants  not 
guilty.       There  was  evidence  showing  the  use  not  only  of  the 
s;^airway,  but  of  that  portion  of  the   porch  by  the   tenants  of  the 
upper     floor  at  times  when  it  was  proper  and   necessary  for   ftiem, 
as  sueh  tenants  to  be   there.       The  coal  bin  that  appellee  was 
pointing  out  to  the   teamster  when  she  fell  Wcis   directly    U'lder 
that  portion  of  the   porch.     W(:  think  the    jury  were    warranted 
in  findiig   that  the  tenants  of  tiie   upper  floor,  as  such,  were 
licensed  by  the  landlords  to  use   that  portion  of  ttie     porch 
from  which  appellee  fell  on  such  an  occasion  and  for   such  a  purpo« 
as  she  waa  then  using  it;   but  there  was  no  issue  under     the 

-2- 


^Elnollmsl  8£  e^nsmtlso  adit  lo  loniacD  baa  aoieeseeoq  Bdi  ai  bsw 

f-^iblzad   311  in 3  9di  lo  eiiifinait  adi  \d  AOiuoDo  ai  btstr  bba  ba-i 

-floo  ajjoi93flBf>  J  ai  biLi  ilflqsi  lo  dxro  eew  snilxB'x  eif^  isrfiJ  Jjna 

iiiiBxiBg     3fT       .soiion  b^  e^nabaelab -afi  doldv  to  ,jaoilib 

*ijjoy     adT     .002*$  lo  ioU)i3v  &  bed  ad2     .Jaflolq  am  xIlj  omrA 

.f)9ixro380Ti   8i  Xfisqqs  airfd  rioidw  aoil   .0001'    tdI  baiabnOT 

Jiafd  floitea^ncx)   lieif*  no  BBeiite  iQoaix^^  ainxJiisqqA 

lisrfit  fli   ton  afl*  JJfl   asIXaqcfs  rfofrfw  inorrl  ifoioq   sri*  lo  iiaq  adi 

bseiffloft  B8isiiu9'iq   arf:t  lo  iteq  a  bbw    inrf  lortin^   baz  xiolaesBsoq 

,8liiflIiaqqB  ,x*^*   §Tol9T9rf*  Bn  ~  ,  tdoII  itBifl  8if*  flf  eiiiBne;^  arf*  «t 

-nosaar  ii  qB3i  oi  tdoII  bnoosn  &ii  no  infinaJ  s  oi  i^^jyb  t>n  b«ff<J 

^.c'j^   9dJ  bs^3iTi*enl   *iuoo  ftf*  aooflisnl  Tiarf*  #A      .Asb  xldA 

bnoose  eif*  lo  BioRDsi  9di  JsiW  ©onefeNs  sd;t  inoil  J&evsilad    \^i  11 

Off  fuad  lliJffiElq  sdi  bm  ,'^flwiiB:f5    acf*  lo  aei;  ad;^  ^Jno  &sri  lOoH 

'tit  imdiiif  encad*  bbw  bus  .doioq  9di  via  ot  ,9effaoiI  io  , 

*Off  tAoBbnABb  Bdt  bail  blBodB  xfsiii  ,  sen  soil  to  id-^i  ,aoliBity 

ad*  lo  \la(i  ioa  9eu  od*  aHlwode  ooflobirs  sew  biBxl?      •x^Iiifs 

9ii  lo  s*fl8iTBi   9d*  ^d  dmoq   ad*  lo  iioiiioq  *ad*  lo  Jxrtf  ^^sniBtt 

,Medf   lol  ■^fRpedoeff  Itaif  <(oifc[  Ban  #i  nadw  eeaii*  it  tooll     laqtjxr 

3BW   99JJ  rrqj    Jflf*   flld    IqOO    SrfT  ,  01  9/tt     9d   0*    8*Hai9*   doiTB   »B 

lebujj    x-'^^^^'^'f^  8'"'''  -f-f*^  9rl*fr9£!ir  i9*8fflB9j  arf*  o*  *xrO  gni^nioq 

b9*nBlnBw    819W  x^x/t   9f ♦  iirld*    iff     .dbioq  ^f£t  lo  noldioq  iadi 

9T8W  ,don8  «fi  ,iooIl  i9qqfr  'Jtd  lo  niB&BBi  odJ  iisd*  ^rlbnft  nl 

dmoq'    9f9  lo  floi.*ioq  tfid*  9Wf  o*  ^biolba&I  sdi  ^d  boenaoH 

sroqiaq  -a  dooB   Wl  bnii  noisBooo  frs  doua  at  IIol  asiioqqB  .doidw  iaoil 

ad:*     1     ir  soaBi  on  bbw  »i9di  tud  ;*i^ni8n  nad*  Btm  9de  Bs 


pleadings  as  to   the   possession  and  control  of  the   place     in 
question.     The   plea  not  gailty,  standii^  alone,  admitted  that 
allegation  in  the   declaration.     This  ruls   of  pleadir^  h^s  heen 
many  times  repeated  and  applied  by  the  supreme  court  since  the 
decision  in  McNulta  v.Lockridge,  137  111.270,       The  authorities 
are  disciissed  and  reviewed  in  Chicago  Union  Truct.Co.  ,T.Jerka, 
227  111.95;  see  also,  Pell  V.J.P.&  A.E.R.Co. ,238  111.  519; 
Brunhild  v.Union  Ti^ction  Co,,  239  111.621;  Uarr  t.U.S. Silica 
Co.,  153  IlI.App.  511. 

Appellants  also   claim  tlBt  tiiere  was  no  actaal  notice 
to   them  tliat  the  railing  was  defective  and  required  repaii-,  and 
that  it  was  not  so  visibly  out  of  repair  &-s   to  charge  than  with 
notice  of  that  fact.       There  was  evidence  of  direct  notice     to 
than  of  the  defective  (condition  and  the   necessity  of  repair ,which 
they  denied;     also  some  conflict  of  evidence  as  to  tte  condition 
of  the  railii^,  leaving  the  question  of  notice  to  be  decided  on 
conflicting  evidence.       It  was  submitted  to  the   jury  under  an  in- 
stniction  offered  by  the  defendants,  and  their  verdict  had  suf- 
ficient support  in  the  evidence  to  require  its  acceptance  by  the 
court  on  that  question. 

It  is  also  claimed  that  the  plaintiff  was  guilty    of 
negligence  in  leaning  over  the  railing.     The  court  submitted  that 
question  to  the   jury  under  an  instruction  offered  by  appellants, 
and  we  think  the  evidence  supports  their  conclusion  that  she  was 
then  and  tliere    in  the  exercise    of  ordinary  care. 

It  is  argued  with  considerable  force  and  ingenuity 
that  the  confessedly  excessive  verdict  indicates  prejudice     of 
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the  jury,  or  an  entire  misapprehension  of  the  evidence  and  in- 
structions; that  appellants  are  entitled  to  c    trial  by  .    fair 
and    impartial  jury  and  should  only  be  required  to  respond  to  a 
verdict  rendered  by  such  a   jury.       'Phis  arguiifint  might   require 
anich  consideration  and  comiiient   if  the   uiactice  of  allowii^g  re- 
mittiturs in  the  trial  t  nd  appelltite  courts  had   not  been  so  long 
sanctioned  by  our  supreme  court.     The  authorities  on  that  question 
are  quite   iully  discussed  in  North  Ohicfago  Street  R.R.Co.,  v. 
Wrixom,  150  111.532;  and  again  in  Chicago  City  Ry.Co.  ,v.Gemmill, 
209  111,638,  where  it  is  said  the  pracfice  is  too  well  establish- 
ed    to  be  questioned.       Complaint  is  jaade  of  the   ninth  in- 
struction given  at  the    instance  of  api)ellee   on  iiie  question  of 
damages  in  which  the  jury  were  told,  among  other  things,  tlat 
they  naght  take   into  consideration  the  plaintiff^s  sufferii^  in 
body  and  mind,  if  any,  resultii^  from  such  physical  injuries, 
and  such  future  suffering  and  loss  of  health,  if  any,  as     they 
might  believe  from  the  evidence  she  had  sustained  or  will  nas- 
tain  by  reason  of  such  injuries.       It  is  said  that  the  instruction 
permitted  the   jury     to  assume  that  appellee  mi^t  suffer  mentally 
because  of  scars  and  facial  disfigurement  produced  by  the   injury, 
and  base  a  finding  on  such  assumed  sufferiig-   in  body  or  lidnd; 
also,  that  the  evidence  failed   to  show  any  safierii^  or  pain  in 
body  or  mind  after  she   left  the  hospital  some   ten  days  after  the 
injury,  and  for  t'  ese  reasons  the  instruction  was  erroneous. 
Appellee  testified  that  at  the  time  of  the    trial  she  was  suffering 
dizziness  and  that  she  was  then  unable  to   extend  her  righb   fore- 
finger without  effort.       It  is  well  settled  that  she  :;ad  a  right 
to  recover  for  mental  suffering  caused  by  the   injury.     Tlat 
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feature  of  the  instraction  was  considered  in  West  Chicago  St.R.R. 
Co. .V.Johnson,  180  111.  285;  Consolidated  Trac.Co.,  v.Schritter, 
222  111.364;  and  North  Chicago  St.R.R.Cc,  V^Hutchinson,  92  lll.App. 
567,  and  held  proper.     We  see  no  error  in  the  instraction. 

No  other  instnicticn  is  c;riticised  and  no  error  in  the 
admission  or  rejection  cf  evidence  is   suggesteu.     It  is     not 
claimed  that  the   judgnasnt   of  ?1000.   is  excessive.     Yi'e  see     no 
sufficient  reason  for  disturhiyg  feny  finding  of  tiic    jury,  and 
discover  no  error  of  law  in  tb-  trial  of  the   case;  therefore , the 
judgment   iff  affirmed. 

Affinned. 
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^'^'Stonddistmct.^'  1"^-  I.  Chrtstophkr  C.  Dufft,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HEREBY   CERTIFY   that  the  foregoing  is  a  true   copy  of   the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony     Whereof,   I    hereunto   set    my  hand  and   affix    the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this 

^^y  of—— i"   the   year  of   our  Lord   one 

thousand  nine  hundred  and — 


Clerl-  of  the  Appellate  Court. 

(7721-500-5-18) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine/hundred  and  nine- 
te»en,  within  and  for  the  Second  District/of  the  State  of 
Illinois:  ki     1    A     T     \        j^^^3 


Present--The  Hon.  JOHN  M.  NIEHAUS,  Presiding 
\    Hon.  DUANE  J.  CARNES,  Justice, 
\   Hon.  DORRANCE  DIBELL,  Just/ce 
■,  CHRISTOPHER  C.  DUFFY,  Cle/k. 
CURT  S.  AYERS,  Sheriff.  / 


idfng  Jus t  i  ce  . 


\ 

BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
JUL  i  8  "'l^^iS   *^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


Gen.  No.  6662.  Agenda  14.  April  Term,  1919. 

William  H.Hubbard, 

-7s-  ^^^         ')  -appeal   frog}    City  Court, 


Ster  lii^,Uixon  &  Eastern 
Electric  Riilvifay 

Compciny, 

Appellant. 


,ty  of  Sterling. 


William  H. Hubbard,  the   .ppellee,  sixty-nine  years  old, 
while  driving  a  motor     track  with  ^  load  of  milk  in  cans  from    a 
fam  yard  on  a  lane  north  and  across  the  east  and  west  electric 
railroad   track  of  the  appellant,  w&b  struck  fay    a     oar  runnii^ 
east,  his  truck  destroyed.,  and  hiiiiself  seriously  injured.     He 
brought  this  action  of  tespass  on  the  case   for  damages  to  himself 
and  property,  and  had  a  judgment  on  a  verdict  for   $2358.85,  irom 
which  this  appeal  is  prosecuted. 

Appellee's  business  was  ga  thering  milk  from  farmers. 
This  farm  yard  wa:'  about  300  feet  south  of  the  railway  right  of 
way.       The  lane  led    across  appellant *s  right  of  way  to  the  public 
highway.       Appellee  was  familiar  with  the    situation.       There  were 
appfe  trees  and  some  brush  on  appellant's  ri^t  of  way  that  obstructed 
the  view  from  the   lane     to  the  tract  a  considerable   part   of  the 
distance.       ^ppelbe  did  not  see  the  approaching  oar  until  it  was  150 
feet  to  200  feet  from  iiie  crossing,  and  he  v«as  on  or  very  near  the 
right  of  7»y,  and  the  motonnan  did  not  see   the  truck  before   tliat 
time.       The  truck  was  running  about  five  miles  an  hour,  and   it  is 
conceded  the  car  was  running  twenty- five  or  thirty  miles  an  hour, 
and  from  the  effect  of  the  collision  it   is  reasonably  argued  th  t  it 
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edi  isaa  ^'^'^^  lo  no  zm  sd  ba&  ,2fli88oio  9d.^  aoil  ieal  OOS  od  ;t9el 

i&di   9iol9d  ^ojTxi  9if;^   998  ioa  bib  aeaaoiom  sdi  ban  ^\m  lo  id-gii 

ei  ;^i   JonB  ,  iirod  nn  eaiiai  evil  ^xfod  ^  ^^nnxrx  8«ir  ioxrxi  edT       .aniit" 

,Txrod  iis  Bsliifl  ^Jiidif  lo  9Til-icixi9v)d  animun  aew  tbo  edi  b9b90flOo 

a  i  di  baii^ia  ■^idaxrooflei  ei   *x  noieiiloo  adiJ  lo  *09ll9  9d;t  moil  ba& 

-I- 


was  running  much  faster   than  tlat. 

I'here   is  little  contention  that  the  evidence  does  not 
show  negligence  of  the  defend  nt .     It  is  sug;^sted    while  ap- 
pellant's permitting  the  apple  trees  to  roiiain  on  its  right  of  way 
might  under  some   circuiiistaiices  be   deeued  negligence,   tbat  under 
the  facts  in  tlds  case  it  was  not  because   there  were  neitherapple 
trees  aor  brush  t^t   sufficienttly  out  off  the  view  to  mJae  much, 
if  any,  difference  in  the  fi  tuation^       The  evidence  was  conflicting 
as  to  the    growth  of  the  brush,  and  lae  see  no  ground  for  questioniijg 
the   jury's  findii^  of  the  defencbmt's  negligence,      Jiut  appellant 
insists  that   :ippellee  was  not  him^^elf   in  the  exercise   of  ordinary 
care,  and  devotes  substantially  all  its  aigunent  on  the   f  cts  to 
that  contention,  whioh  it  groups  under  three  questions;   (l)    Bid 
Hubbard  look  for  the  car  before  attempting  to  cross  the  track? 
(2)     If  he  hat    looked,  vjould  he   have  seen  the   car  in  time     to 
avoid  the  injury?     (3)       If  he  looiEd  at  all,  did  he  do  so  early 
enough?    or  did  he  look  after  it  w  s   too  kte?      Which  questions 
together  mean  could  appellee,  hxd   he    looked  at  the  right   time  and 
place,  hive   seen  the  car  in  time  to     void  the    injury.     The  answer 
is  yes;  and  he  did  not  look  at  that  time  and  place.       He  testified 
that  he   did  look  at  some  points  on  the  land    and  failed  to  see  the 
car,  and  although  there  is  some    testimony  tending  to  shew  that     he 
had  before  said  he  forgot  to  look,  tlii  s  is  denied,  and  fee     jury 
were  warranted  in  finding  tbit  he  did  look,  but  not  at  the    .oroper 
time  and  plEice,  leaving  the  question  for  tlie  ir  dete  rminiition  whether 
he   failed  to  exercise  ordinary  care  in  omitting  so  to  look. 

The  court  at  appellant's  instance  instructed  th..  jury  that 
ordinary  care  was  such  as, "Every  person  of  common  prudence  bestows 
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"upon  his  or  her  affairs  or  cincems;    nd  the    nruderce  and   vigilance 
i;ifcich  reason  and  law  require  a  person  to    exercise   for  his  or  lier 
own  safety  must  he   proportioned  to   the  danger  and  he  exercised  with 
reference  to  the  situationj"     tliat  negli^nce  is  the  fai;|.ure     to 
exercise  ordinary  care;  tlt;t  if  the   plaintiff  by  the  exercise   of 
ordimiy  and  reasonchle   care   in  looking  out  Sdt  danger  could  have 
avoided  injury  the   verdict  should  he  not  guilty;  thit  if  tliey     be- 
lieved froiii  the  evideixse  that  orixianry  Cc^re  required  the   plaintiff 
to  look  to  ascertain  ishether  a  car  was  approaching,  and  he  did  not 
so  look,  sud  was  injured  because  of  such  failure,  the  verdict  should 
he  not  guilty;  ther  fore,   tte    jury  had  this   question    to  consider 
under  instructions  framed  by  appellant  as  favorable  as  warranted. 

The  definition  of  negligence  often  sanctioned  by  our  supreue 
court  is  "The  omission  to  do  some  thing  \^ich  a     reasoncible  jibn, 
guided  by  those   ordin^-ry  cons  iderations  which  ordirarily  regul.  te 
human  affairs,  would  do,  or  the  doling  of  some   thing  which  a  pnident 
or  reasbnible  man  would  not  do,"         L.  Wolff  Manf. Co., v. Wilson, 
152  111.9;  P.Pt.W.&  C.Hy.Co.,v.Gallaghan,  157  111.406.       If  at  any 
given  time  and   place  a  plaintiff  is   exercising  that  cure  which    a 
reason-ble  man  would  ordinarily  exercise  under  the  same  or  similar 
circumstances  it  is  .11   th  t  is  required  of  him.     In  29  CYC     tbe 
author  gives  in  the  notes  many    ■  finitioiB   of  ordinary  care   formu- 
lated by  courts,  and  states  in  the    text  as  the  moi^st  apt,"T>t^-t  degree 
of  care  which  is  exercised  by  ordimrily  prudent  persons  under  the 
same  or  similar  circumstances."     Whether  the   plaintiff  in    this 
cane  was  so  acting  was  c.  question  for  the   jury.     It  is  not    -.vhat 
oare  might  be  exercised  to  avoid  ,  n  injury,  or  what  care       court   or 
jury  thinks  should  be  exercised  in  driving  on  to  a  railway  crossing* 
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Such  acoidents  at  grade  crossings     would  rarely,  if  ever.hc^pijen  if  all 
travelers  approaching  them  exercised  a  very  high  degree  of    .are  and 
caution.     The  question  is,  wlat  c&  re  do  ordinarily  prudent    (Arsons 
ordinarily  exercise  at  such  times  and     laces.      i  t  is  argued     that 
appellee   did  not    look  at  all  v/hile  coming  up  the  Lane.       If    he   did 
not,  ^lile    it  via  s  tiitt  negligence  as  matta-   of  la-;  yst ,  ai    matter 
of  fact,  it  might  TIB  11  he  argued  that  a  jury  could     not     reasonably 
conclude  his  ooiduct  was  up  to  the    required  measure  of    prudence, 
iJut  the  question  whether  he  was  entirely  oblivious  of  the  danger  and 
drove  upon  the  right  of  -.vay  in  a  fit  of  abstraction  had  to  be  answer- 
ed by  weighing  conflicting  testimony,  end  there  ms  sufficient  evi- 
dence that  he  was  giviiig  such  thought  and  attention  to  the  nEtter 
as  ordinarily  prudent  men  ordinarily  do  under  such  circumstances  to 
forbid  a  oourl  *s  *«  disturbiig  the   finding  of  the    jury.     Their  con- 
clusion as  to  ^^t  the   plaintiff  actually  did,  and  whetlier   it  ijieasured 
up  to  t.e     required  standard  is  to  be  accepted,  unless  it   is  m  nifest- 
ly  against  the  weight  of  the  eviaence-  and  v?e   do  not  think  it  is. 

The  ooiirt  refused  tliree   instructions  oflered  by  the  defendant. 
The   firat  two  read  together  advised  tie  4^y  that  a   railway  comp  ny 
is  not  liable  in  &Bm£f;eB  for  eveiy  accident;  is  not     liable  for  un- 
avoidable accidents;     is  not  required  to  be     11  the  while   on  guard 
against  dangers  not  reasonably  to  be  expected,  or  against  extraordi- 
nary occurrences  or  conduct  of  others;   -nd   is  not  required  to  conduct 
its  cars  with  a   degree  of  caution  that   would  prevent  the  practicable 
operation  of  its  road.       Tig^   instructions  stated  correct  prin  iples 
•and  should  luve  been  given  if  rot   covered  by  other  given  instructions. 
But  at  the   instance  of  tjppellant    the     jury  were  instructeu     that 
the  plaintiff  could  not  recover  at  all  unless  he  lad  proven    by 
the   greater  weight   of  evidence  that  the  defendant  was     guilty 
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of  neglii^ence  inthe  manner  charged  in  the   declaration,  and   that 
such  negj.igeixe  viljs  the  proxiiifcte  car   direct  cause   of  the    injury 

in  que  tion.       This  instruction,  coupled  with  the  one  heretofore 
noted  definii^  uegligence,  uiade  it   ^lain  that  the  defendant  was 
not  liable   for  an  unavoidable  accident.       The  court  also  in  another 
instruction  offered  by  the  defendant  told  tie    jury  a  railway 
company    is  not   liable    to  every  person  injured  by  its  o-urs,  and 
if  they  beiicved  froni  the  evidence  that  at  the  time,  or    at    and 
immediately  before  said  injury,    the  operator  of  the    cyrwas  exer- 
cising the  highest  degree  of  care  practicable     in  its  operation 
and  management,  or  that  tlE    plaintiff  was  not  exercising  ordinary 
oare  and  jjrudence,  tlien  the  verfiict  should  be   not  guilty;   therefore, 
the  refusal  of  those   tv/o  instructionK  was  not  reversible     error. 
The  third  refused  instruction  informed    the    jury  thit  before  the 
plaintiff  could  recover   the  proof  must  show  not  only  tKat  the 
defeirlant  was  guilty  of  negligence,    but  also  that  the  plaintiff 
ifaB  usirig  reasonable  cars  for  his  cr.vn  r-afety  at  and  imji^diately 
before  the  time  of  the  accident.       Tliis  is  a  correct  jroposition 
of  law,  and  the  defendant  bad  the  right  to  hive  the  juiy  fully 
inf armed  on  that  point.       Bvt  at  its    instance  the  court  did  instruct 
the   jury,  as  before  noted,  of  the  necessity  of  proof  tiat     the 

plaintiff  was  exercising  ordinary  care  at  the  time  and  place     in 

was 
Question,  and  that  stetement /repeated  in  substenoe   in  three     other 

instructions  given  for   fie  defendc-it    in  which  they  were  told     if 

they  believed  from  the  evidence  th  t  the  plaintiff  by  using     his 

faculties  with  ordinary  and  reasonable   care  in  lookii^  out  &r 

danger  could  have  avoided  injury,  he  could  not   le cover;  and     if 

they  believed  from  the  evidence  that  orrinary  care  required    under 
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all  the  circmastancjes  that  he  look^nd  iiacti  ascertain  v/hether  a 
oar  was  approaohii^,  e. nd  if  he  had  so  looked  h3  could,  by  the 
exercise  of  ordinary  care,  teve   seen  the   car -- nd  a  voided  the  injury 
he  could  not  recover.     These   instructions  weic    full,  leaving;  the 
jury  thoroughly  advised  on  t tat  point,  and  the  court     properly 
refused  to  further  repeat  the   ,ro posit icn  in  different   language. 

Complaint   is  made  of  the,  modification  "by  the  court   of  one 
instniction  offered  by  the  defendant.     As  modified  it  read: 
"The   court    instructs  the    jury  that  you  should  not 
arrive  at  a  verdict  by  chance.      A  verdict  should  be  ar- 
rived at  only    f ter  due  deliberation  ;:nd  after     fairly 
considering  all  the  evidence  admitted     by  the  court   ..nd  the 
law  cis  given  by  these  instructions  of  tlie  court." 
As  offered  it  contained  the  furthr  statement   that  th    jui-y  should 
not   comproaiiise  between    luestions  of  li  bilityand  the  amount     of 
damaf^e ,  and  snould  not  (cnsetnt  to  a  verdict  ishichdid  not  meet 
with  the  approval  of  their   own  judgments  and  conscience.     The     first 
statement  elimintited  was  very  fully  covered  by  the     defendant's 
first  given  instruction  wliere  the   jury  were  told  at  length     that 
they  should  not  consider  the  extent   of  the   injuries  at  .11    until 
they  had  determined  the  question  of  liability.       They  -.7  ere     .  Iso 
in  that  instruction  warned  that    neither  partiality,  prejudice, 
nor  sympathy  should  influence  them  in  aeciding  the  case,  and   that 
their  oath  required  them  to  try  the   cage  the  same  as  they  would  if 
it  were  a  lawsuit  betweai  two  men.     The   instructions  are  to     be 
considered  as  a  whole,  and  with  that  in  view  the  modification  was 
proper  • 
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It  is  not  olaijaed  that  the  verdict  is  was  excessive.       But 
it  is  3\ig  ested  that   it  is  a  "quotient"     verdict.     It  is  conceded 
that  there  is  nothing  befor     the   court  except  the  unusual  minuteness 
in  figures  furnishii^g  any  evidence   that   in  was  reached  in  any  impro- 
per iBanner   in  the  jury  room,  <^nu  it   is  not  claimed  that  it   is  within 
the  duty  or  power  of  the  court    to  distum     the  verdict  because  of 
some  shrewd  guess  that  the   jury  indulged  in  some   improjper  argument 
among  tiiemseives  to  induce  its  adoption,       We  believe  there     are 
authorities  on  what  will  be  regarded  an  ijuproper  way  of  reachi^?,  a 
verdict,  and  low  laij  and  to  whtt  extent   jurors  may  undertake  to 
averags  individual  judgjnents  in  reaching  an  amount    (  38  CYU  1846); 
but  ^.cunsel  do  not  cite  them,  probably  because  in  a  case  lite   this 
where  there  is  no  imow ledge   of  how  the  verdict  was  reached  they 
are  not    .ortinent ,  and  for  tiiat  reason  we    do  not  discuss     them. 
Findii^-  no  reversible  error  in  tlie   record,  the  judgment  is  affirrrc-d, 

if  firmed. 
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^'^^SETOND  DISTmCT.^'  [  ^^-  I'  Christopher  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony     Whereof,   I    hereunto   set    my  hand  and   affix    the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this — 

(Jay  of. ^ i"   the   year  of   our  Lord   one 

thousand  nine  hundred  and 


Ch-rTc  of  the  Appelate  Court. 

(7721-500-5-18) 


/ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 
111 inois : 

Present--The  Hon.  JOHN  M.  NIEHAUS ,  jPres iding  Just  ice 

Hon.  DUANE  J.  CARNES ,,  Jus t ice . 

i 

Hon.  DORRANCE  DIBELli  Justice. 
CHRISTOPHER  C.  DUFFT,  Clerk. 

CURT  S.  AYERS,  She|f'iff. 

i' 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
.11  ^.   o  ""10      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   No.    6G83 

N,   J.    Sandberg  Co.   a  ocrp.     appellee 

V8  A  peal  from  Lake. 

B.   E.    Sir»imons,    et   al       appellantB. 

Games,   J. 

Appellants,  B.  E,  Si ■mens,  H,  C.  Horning,  and  Peter  R. 
Simmons,  October  2;>,  1915,  male  their  promiBSory  note  of  that  date 
for  tlOOO  payable  to  ':he  order  of  themeelves  ninety  days  after 
date,   >/ith  interest  from  date,  enioreed  the  sajne  in  blank,  and  put 
it  in  circulation.  Before  it  was  due  it  waa  changed  on  its  ^aoe 
as  to  time  of  payment  from  ninety  days  to  one  hundred  twenty  days 
and  transferred,  ao  changed,  to  the  appellee  corporation  as  col- 
lateral security  for  a  debt  of  the  holder.  It  ioea  net  appear  by 
wh4m  it  was  changed,  but  neither  the  makers  nor  appellee  were  a  party 
to  ths  alteration,  and  appellee  received  it  without  notice  or  know- 
ledge of  any  change  except  what,  if  anything,  might  be  known  from 
an  inspection  of  the  note.  It  was  accepted  by  appellee  after  inquiry 
at  two  banks  as  to  tlie  solvency  of  the  makers  and  after  showing 
the  note  to  one  of  t  e  banks  where  the  makers  were  known  and  its 
being  declared  good  there.  This  suit  was  brought  pn  the  note, 
and  the  above  fao'-s  arpearing  in  evidence  without  dispute  the  court 
directed  a  verdict  for  the  plaintiff,  on  ^hioh  judgment  \«as  entered. 
Section  62  of  our  Negotiable  Instraments  act  defines  "a  hdilder  in 
due  course  "   as  orte  who  takes  the  instrument  (l)  complete  and 
regular  upon  its  face;  (3)  before  it  is  overdue  and  without  notice 
that  it  has  been  previously  dishonored;  (3)  in  good  faith  and 
for  value;  (4)  -rithout  notice  of  any  infirmity  in  t'ae   instrtiment 
or  defeat  in  the  title  of  the  person  negotiating  it.  Appellee  was 
a  holder  in  duo  course  unless  there  was  notice  of  infirmity  on 
the  face  of  the  note.  Section  133  of  the  act  proaides  that  where 
a  negotiable  instrument  has  been  materially  altered  and  is  in 
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B.0iir  aeXXeqqA     ,tt  gnitjal^-ossn  noaioq  adif   -o  aXtif  ad*  nX  toelaJb  lo 

ao  xtimilai  lo  aoXtoa  bjbw  oiadit  aeeXxu;  bbtuoo  out  nt  laJbXod  a 

aiadw  tadf     aatXooiq  tOM  edt  lo  £SX  aoxtos8   .atoa  adt  lo  aoiA   edd- 

at  aX  trr^     J^aieitX^     YXXjQXiei'JSxs  aasd  ejsd  taaauxntaaX  aXd^X^ogaa  s 


the  hands  of  a  holder  In  viue  coxirse  not  a  party  to  the  alteration, 
he  may  enforce  payment  thereof  according  to  Ito  original  tenor; 
therefor*?,  if  appellee  was  a  holder  in  due  course  the  Judgment 
was  correct,  ajid  if  the  note  Jid  not  on  its  face  bear  evidence  of 
alteration  it  was  a.  holier  in  due  course.  The  original  note  has  been 
certified  to  thisc  ourt  for  inspection.  We  have  carefully  examined 
it  and  agree  with  the  trial  court  t'.iat  there  is  nothing  on  the  face 
of  the  note  to  give  notice  or  warning  of  the  alteration.  The  number 
was  so  skilfully  changed  that  it  did  xa  escape  detection  when  shown 
to  tae  bank,  and  we  think  there  ia  no  reasonable  doubt  that  it 
could  be  offered  to  and  examined  by  any  banking  house  in  the  ordinary 
course  of  business  without  raising  a  suspicion  that  it  was  not  as 
originally  written. 

There  ia  considerable  discuasion  by  counsel  of  the  question 
whether  the  alteration  was  material,  and  some  other  questions  that 
might  arise  under  different  statutes.  For  the  piirpose  of  this  de- 
cision we  assume  anpellants'  position  that  the  alteration  was 
material,  and  would  have  avoided  payment  o"  the  note  in  the  hands 
of  any  holder  that  was  a  party  to  or  had  knowledge  of  the  altera- 
tion. But  after  considering  that,  the  defendants  are  still  liable 
on  the  note.   The  judgment  is  affirmed. 

Affirmed. 


,aoi^aTs^XjB  odi  of  ^ta«q  £  toa  ••xuoo  But  at  iBLLod  a  lo  aba'Hd  Bdi 

[tonsi  IjanigiTO  att  oi     ^^altroooe  looiirfcf  faBnxJiq  •oio'lno  x^  *d 

;fn9ms£ut  sxft  eavtroo  9itt  at  loJblorl  «  bjsw  eellaqq^  "^^    ^PTO^eitrf^ 

^o  eonsJblve  laecf    so^l  «tl  ao  toa  tit  &tott  orlt  li  JbruB   ,*o»i^oo  tiw 

rteetf  Siiif  eton  X^irlalio  srT   .••tuoo  eirb  ni  TsJbXorf  as  b^w  ;fi  aoltJizoiX* 

tBatasJsxo  ^;IIu^9T<^o  ovai^  9W   .nol^oaqeni     vol  ^ii/o  oa^ifif  0:  bBtllfr^o 

•0^1  9/:^  no  ^niditon  ai  oieil^f  t«ii^  tui/oo  S-J^lti  Bdi  dtlm  BJ^rga  tos  ^1 

■xscfatt/n  ©r:T     .aol;fj3Te*l£  srl:f  lo  srtinxew  ao  ooiJ^on  avJtg  o*  dJoa  erf*  lo 

nwoxfa  aorfw  tiolioBtBb  6q«ote  ax  ttb  tt  tsdt  tai^Acio  x-^XjjAllia  oa  a£« 

ft  fjuit  tcTi/ot   alcf^noaAsi  oa  al  oierf^  Ufildi  ow  tas   ,iru^  ad^  0^ 

YT^nltio  9d^  ctt  asjc/oxf  snij(iX4cf  ^a«  x^  bBatmaxB  bti&  o&  toiallo  Bd  tXxroo 

a«  ^oa  aj3w  ti  f^di-  aoXotqeuB  a  -gatBtsr  tuodtbf  BBBciiBud  Ic     aaxuoo 

aoitaejjp  Bdi  lo  Ibbouoo  xd  aotBauoslt   sidaxellBaoo  ai  BiBdT 

t£dt     BaotiBBup  iBdto  piaoe  ba£   ^iAiiBt-am  a«w  aottaiBtl^  Bdt  sexf^edv 

-•t  Btdi  \o  aaoqivq    %dt  ipf     ^aa^u^^it^e   :frc3'x?'illt  idlxiu  aaixd  ^xf;j|i9 

8«w  xxolt«i9^lj3    ttft  #A(f^  xxoi^iaog  *a^a«XX8qo«  BoufBBa  tv  ao^fi^P^ 

eJbnari  ar.^t  at  Btoa  exft  "^o  ^neiaY<eq  tdbto^A  9V«cf  £>Xi;ov  txta   ,X«laoi-JS« 

"MtetlJi  9.r;t  lo  a^LaXwoni     tJBxf  to  of  xtiAq,  &  b^  t-aiii     letXoxl  xo^  ^0 

aXcfjBiX  Xli^a  ari£  a^aaJba9lot  aif;)-   ,^«rf^  saXioiXaaoo  le^l^  ifi/S     .aoX^ 

tJbaraiillJi  ai  ^aecsi^ut  ^^7       «a^oa  adt  no. 


^^"ScoS^  DISTMCT.^'  \  ^^-  I'  Christophkr  C.  Duffy,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records  and  Seal  thereof,  DO 
HKREBY   CERTIFY   that  the  foregoing  is  a  true   copy  of   the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony     Wherkof,   I    hereunto   set    my  hand  and   affix    the 

seal    of   the   said    Appellate  Court,  at   Ottawa,    this 

jjjjy  of_ ^in   the   year  of   our   Lord   one 

thousand  nine  hundred  and 


CU-rk  of  the  A2}pelJate  Court. 


6'd^^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within  and  for  the  Second  District  of  the  State  of 

Present--The  Hon.  JOHN  M.  NIEHAUS,  Presiding-  Justice. 
\   Hon.  DUANE  J.  C'ARNES ,  Justice. 
\  Hon.  DORRANCE  DIBELL,  Justice. 
CHRISTOPHER  C,  DUFFY,  Clerk. 
CURT  S.  AYERS,  Sheriff^ 

\ 


BE  IT  REMEMBERED,  that  aft^^rwards,  to-wit:  on 

^  ^--  the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6666 

Sampson  T.  Roivey  appellant* 

vs  Appeal  from  Marshall. 

Lewie  R,  Phillips  et  al 

appellees. 

Dibell,  J. 

On  September  19,  1916,  Sampson  T.  Rowe  broxight  this  action 
against  Lewis  R.  Phillips,  L.  Edgar  Jerome,  ani  the  Western  Bankers 
Trust  Company,  for  fraud  and  deceit  in  selling  to  him  at  different 
times  capital  stock  of  the  Trust  Company  for  which  he  paid 
$17,500.00,  and  which  stock  was  alleged  to  be  worthless,  and  the 
representations  by  -.jhioh  he  was  iniuoed  to  buy  the  same,  false  and 
fraudulent.  Sampson  T.  Rowe  was  the  husband  of  Ellen  Rowe  who 
brought  a  similar  action  against  the  same  defendants,  which  is  case 
No.  6665  Rowe  Administrator,  v  Phillips,  et  al,  in  which  we  file 
an  opinion  this  day.  Tlie  course  of  pleading  in  the  present  is 
sijbstantially  the  same  as  in  hhe  case  just  referred  to,  and  a  like 
Judgment  was  entered  in  bar,  and  plaintiff  appealed.   The  attorneys 
for  the  respective  parties  were  the  same  in  that  case  as  in  this, 
and  the  briefs  they  have  filed  here  are  with  slight  exceptions 
identical  with  those  filed  in  that  case.  No  substantial  difference 
in  the  pleading  ia  suggested  by  counsel.  The  principles  of  law 
applicable  to  this  case  are  the  same  as  in  that  case.  The  first 
additional  count  filed  January  16,  1917  in  one  place  contained  an 
insufficient  awsrment  of  the  scienter,  but  in  another  place  in  said 
coxint  there  was  a  sufficient  averment  on  that  subject.  That  count 
alleged  that  Sampson  T.  Rowe  was  seventy  five  years  old,  without 
education,  barely  able  to  read  and  write,  with  no  experience  in 
buying  and  selling  capital  stock;   that  he  had  been  a  farmer  work- 
ing a  farm  in  Marshall  County  till  about  tlve  yeare  befor^*  that 
time,  when  he  removed  to  the  city  of  Henry  because  of  his  inability 
to  continue   farming  by  reason  of  age;  and  that  for  several  years 


8ddd    .oI{   .asO 
,iajiZL9qqa      «««oH   .T  aoaqpuS 

•XlArfaxBlf  aoil  l£eqqA  tr 

Is  t9  aqillldl  .H  aiTrsJ 

«aoaXl9qq« 

.1.   ,XX8dia 

~  aottOM  airft   trly/oicf  airoH   .T  aoaqmsQ    ,5Xex    ,ex  tadmetqaS  nO 

ataioea  aie^faaW  arf;t  tnfi   ,80019!  is-gbl   .J   ^aqlXXXif?   .H  aXwsJ  ^arrX^Js 

tnaie^lXfc  i-4s  mlxf  0*     grtlXIse  nX  tXeoei;  trts  Jbuail  io\   ^xaaqmoO  iaurT 

tlsq     arf  xfclrfw  10I  ^^n^qmoO  ^etriT  eift  ^0  ioo^a  X^^Xq^o  aamXt 

•if^  trxjB      «ae8Xrfttov   scT  o:t  i;os6XXj3  ajsrr  ioo;f8  doXilir  Jbnr;    ,00.008 «7X$ 

ban  88X^1   ,8in£fi     9dt  ^d  oi  Jbsox/XnX  a«w  aif  rfolxfr  xd  anoX^iad-aaaaiqei 

odir     ewoH  asXX?  \o     tccjscfaxxrf  a/l^  bjsw  awoH   .T  noBqau^      .triQltsbu-atl 

•a«o  eX  dotri^   ,a^fl«l>nel9X  aoifiB  eif^  ^enX^a^f  aot&o£  n^ilBde  s  td-^ord 

8X11  ew  dotdv  al    ,Xj3  *a    ,aqXXXXxl«I  v   ^lotaiielaJimLA.  awoH     3338   .oK 

al   tnsadTq  arf  it-  rrX  s^Xt^aXq  lo  aaijjoo  8rfT     .x^  '^^^  aolnXqo  n« 

83(XX  s  tns   tOf  Laiislei  teu^  aajso  9di  at  a^s  eousa   sdt  \ll£ttaJiiBdu% 

B\9tt'io&&s  8ffT      .taXjsoqqjB  llti^nXjBXq  tna   ,SJBcf  nX  fcai8S"nB  ausw  Jnomjiut 

,alx{:f  n2  a£  ea£o  ^£rft  nX  am^e  erft  oiaw  aeXtv^q     avXtoeqeea  aift  toI 

anoitqsoxe  d-rfaXXa  di-Xw  aijs  axerf  fceXX^  avjirf  ij^rf*  alsXitf  orf*  toe 

aonaiel'tXt  lAltnsiuduB  oTI     .aajso  tad^f  al  taXXl  eaorfit  x(;fXw  laotia^bt 

HJii   \o  asXqXonXiq  e^'T      .Xeeru/oo  ycf  ta^as^T^^a   aX     gnXXtjaeXq  9dt  flX 

^o7i)  arfT   .aajBo  tMd:t  at  aja  em^a  erf:*'   ai£     aa«o  eXrit  o^  aXcTiioXIqqA 

aA  b^atataoo  ao^Xq  sao  aX   TXGX    ,dX  xiJsva^L  tsXXl     tauoo  iAciotttLbM 

£)X«e  nX  aojsXq  tBdioaf.'  at  &ud  ,ta^ndXoa   Bdt  'to  taomiev^  ^caXolHuaaX 

toisoo  *J9/fT      .toBlduii  t£d^  no  tasmi^vji  tneXoXlli/a  a  ajsw  'iiBdi  toitoo 

tuod&tyr   ,I;Xo  ai«8X  avX^  x^^bv*b   b^w  awoH   .T  aoeqau98  ^«rf^  JbagaXX^ 

flX  aonaXi^qxe  on  ditv    ^%&tnf  taa  bsoi  ct     eXtfa  x^^"^^^   tOottaoubB 

-iron  iBmiAt  «  aescf  bed  Bd  tsdt      ;:tfoo^8  Xjstlqjso  s^XXXaa  X>xta     :Qatxud 

tJidt  '*io\ed     BTJtfix  avX$     tuoda  XXXt  x^^ifoD  XX^rfa ijuU  xxX  ai«!t  £  anX 

\'*XXXcfanX  aXrf  \o  aau^oarf  y^^»*-  ^0  '^^■to  odf  oi  tavomst  arf  aerfw   ,ainX^ 

9X£Bx  Xfiievaa   ao'i   J-*rf:f  ta»  jagiJ  !to  noa^ei  x«f  snXmaal       ai/nXJ-noo  0* 


past  he  had  been  afflicted  with  defective  eye  sight,  and  was  unable 
to  hear  with  diatinotnessj  and  that  these  faots  were  knwon  to  the 
defendants  at  the  time  of  the  transactions  thereinafter  set  forth. 
It  also  contained  averments  like  those  set  out  in  our  opinion  in 
the  case  ^just  referred  to,  concerning  the  confidential  relation 
between  himself  and  Phillips  and  the  relation  of  trust  between 
them,   and  his  reliance  upon  Phillips  implicitly  in  his  financial 
affairs;  and  tv.at  Phillips  had  transacted  for  several  years  a 
large  part  of  hie  personal  buainess;  anl  t^at  Phillips  knew  that 
plaintiff  relied  upon  him  for  iireotion  and  advice  in  business 
matters*   The  other  allen;ations  of  said  count  are  substantially 
the  same  as  in  the  count  described  in  the  other  case   In  our 
opinion,  it  stated  a  cause  of  action,  and  it  was  error  to  strike 
it  from  the  files,  for  the  reasons  stated  in  sail  other  opinion. 
Other  counts  in  the  ieolara^ion  which  omitted  a  positive  allegation 
of  scienter  were'  sufficient  under  the  modified  rule  stated  in  that 
case.  Wliat  was  said  in  our  other  opinion  about  action  by  the  coxirt 
wh-n  there  was  no  plaintiff  in  oourt  does  not  apply  to  this  case. 
In  all  other  respects  our  former  opinion  is  applicable  here.  The 
judgment  is  therefore  reversed  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  the  legal  principles  stated  in  th  at 
opinion. 

Reversed  and  remanded* 

Niehaua  P.  J,  took  no  part. 


e/f.t  o^  aow£Df  stew  t:fo<6l  eaerfif  ^jsrfd'  t/ris  x^n^Biottitvib  dtlT  laai!  oi 

.il*TOx  tee  -mt^stttrittdf  tnot&OBBnstt  arid"  ^o  •ml*  arft  *j3     aJnAtaa^at 

al  aolatqo  ix/o  ni  ^i/o  ^aa  aaoxft  a:lil  a^faomiav^  teni^nocr  oalia  tl 

nottMifit  lAl&tmbilnoo     9di  3aia'xaonoo'   ,ot  tavTa^ei  tau^     aafio  aift 

flAswtacr  tsjj'r*  lo  noii'^IeT     arf:f  bcie.  aqiXXlif?  tii.a  llaaaixf  aaaw^^tf 

lAtonjuiii'^  Bid  al     ^Itictlqmt     aqXIIjtxf?  aoqu  aditsiXai  alii  too     toaxf* 

M  BiJeex  Ijitsyea   ao:     i>ad'0j3an«'x*  bAii  ^qlLXidl  tJirlt  baa     it^tl^W* 

tzdt    yfttiL  axilXIlxf?  tAdf  Xn&  ;jiaaalBi/tf  LmoBioq,  alif  to  ti^q  aaTJiX 

aaaaXsucf  ai  aoXvtjs  tius  fxottQ^xlt  roX  .nX^  aqq/j  Jkpll^i  llltatAxq 

XXl«i ^riA^edua  ai£  ^m/oc  Jbljsa  lo  aaol^aaBXIja  t^dio  e.  7     .aze^^.ssi 

luo  /il       •■<o  iaif;fo  an^f  ai     Jbadl'soaat  :fnJJoo  9cit    al  a^  Q:r^a  9dS 

•iiTta  ot  Tc-rtca.  ajBW  d^l  baB^^aottoa  lo  aaxj^o  «  jba^js^r  «cToXaXqo 

.aottti.^^    .-    :,o  .tl«a  .01  £ia^«;fe  af^oa^e?  sdt,  ifi^   «aaXXl  e.^il  ixioil  .^1 

aol*<saIXjB  ayii^iaoq  «  £is**lmp.  iloiitF  aoi;;«,iiBlpat  ad*,  at  ctcwoo  aaiftp 

*£r:t  ,nl  Jb8#«*e  aX^^T  tail^i^om  a4*  tatxu;  ^nalci^^ua  a-xaw  la^nsioa  ,lo 

*ii/oo  ail*  x^  ao2^r)^  .ti/odB  noiaiqo  r9d.to  luo  al  bt^B  bmti  tJull    ,••9^0 

.oa^o  alrf*     p*  v--. .       *0£[  aaot  Jiwoo  «1  lli^n^^Xq  on  ajsw   -is.:?  n^Jdfw 

ecT   .aiexl  aXtf^olXqqjs  el  aolalqp  leDiol  %uo  a^oaqaeT  to         nZ 

fdttuX  lol     £atajs<oo7  aai;£0  axft  ta^  ^aaiaTai  sxotaiai..    ^-  ...dcs^vt 
*«  rff     tit  ba*^:*©  aaXqlmlicf  I^^api  «,'.+  n,-tiw  v.f  tmio"^ -TOO  fll  asxxlijeapotq 

,no  ^  rrlno 
.t'9L:.„  ...  .    .  .  -    -  ...  -ovoH 

.tf-Xjsq  cm  ^Oot  '»Xt  .*!  ti/A^BlH 


STATE    OF    ILLINOIS,        I  '^q  ^  ^      r.  ^,     ,       .   .,        a        n  .    n       .    ;„ 

SECOKD  DISTRICT.  )  I'   Christopher  C.     Duffy,   Clerk    of   the    Appellate  Court,  in 

and   for  said  Second  District  of  the  State  of  Illinois,  and    keeper  of  the  Records  and   Seal   thereof,    DO 

HKREBY   CERTIFY   that  the  foregoing  is  a  true  copy  of   the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  oiBce. 

In   Testimony    Whereof,   I   hereunto   set    my  hand  and   affix    the 

seal    of    the    said    Appellate  Court,  at   Ottawa,    this 

day  of       in   the   year  of   our  Lord   one 

thousand  nine  hundred  and — 


ChrTi  of  the  Appellate  Covrt. 

(7721-500-5-18) 


iyO  €  '±. 


AT  A  TERM  OF  THE  APPELLATE  /OURT , 


Begun  and  held  at  Ottawa,  on  Tuesday,  the/ first  day  of  April, 

I 

in  the  year  of  our  Lord  one  thousand  £ine  hundred  and  nine- 

/ 
teen,  within  and  for  the  Second  District  of  the  State  of 

"""""'  /  214  TA.  6  74!" 

Pres^nt--The   Hon.    JOHN  M.    NIEHAUS,    P^siding  Justice. 
Hon.    DUANE   J,    CARNES,    JJUstice. 


Hon.    DORRANCE   DIBELL,  /Justice 

i 
i 

CHRISTOPHER  C.  DUFFY /  Clerk. 
CURT  S.  AYERS,  Sher/ff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 
JUL  18        the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit : 


6674.  21. 

Clareixje  Ji.Turiiey, 

-vs- 
Russell  Shepherd, 


tpjiellee, 
-vs-  Appeal  from  THiitesidc. 


<^ppellaiit. 


rjbell,  J._ 


This  in  replevin,  brought  by  Clarence  E.Turney  against 
Russell  Sherpherd  for  certain  anixoals  and  agricultural  implements. 
The  declaration  alleged  in  one     ount   that  defendoit  took  and 
unjustly  detained  said  property,  and   in    another  th  t  he  unjustly 
detained  said  property,  with  a  oount  in  trover.      Defendant 
pleaded  non  cepit,  non  detinet,  property  in  defendant,  and     not 
guilty  ;is   to  the  count  in  trover.       Trere  v?as  no  special  joinder 
to  th?   plea  of  property  in  defendant,  but  the   parties  volunt  lily 
went   to  trial  withcat  forming  a  written  issue  as   to  that     plea 
and  the  case  is  to  be  treated  as  if  an  ortil  issue  led  be^n  joined. 
We  collected  the  authorities  on  this  point     in  Witteman  Oo.vs. 
'"'oelsB,  200  lU.App.  103.       Tliere  was  a  trial  and  a  verdict  ^nd     a 
judgment    f)r   plaintiff.     The  judgment  was   infoimal.       It  ^/ar   only 
for  (30sts.       As  pl£.intiff  oht-ined  th£  pr ope rtjt  upon  the     T?rit 
of  replevin,  the  judguiient   shouM  have  been  that  plaintiff  k.ve 
•nd  retain  tb2  property  described  in  the  writ  of  replevin,  and 
in  the  return  on  said  writ;  but  there  are  no  cross  errors  assigne' 
by  plaintiff  upon  which  we  can  review  and  remand  with  directions 
to  enter  the  proper  judg_jent .       Defendant  appeals  from  the  judgiiient 


-1- 


.^aCTUT.J^^    9QC91BI0 

,f)iBriq9if8  liesaxiJI 


,  3eJi9cqj. 


.;t  II  fill  oaq.. 


^aaiiiSs  ■^aaiuT.ii  aonniilO  ^d  id-^ond  ^atvQlqai  ax  eiriT 

.e;^n9jn8iqiiii  Ibiu^iircxigii  i)fli:i  aiaoiixiii  ai^iiQo  lol  insdq'iad'd  IIseBufl 

JbiLsiood  irciuxslsb  iadi   iauo^  sno  ni  bti^&lln  aoiieri&lo9b  aifl! 
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TbB  a&in  undisputed  fects  are  as  follows:     Plaintiff  sold 
defendant  the   property  in  dispute  at  the   agreed  price  of  O47i),00 
and  defendant  took  the  property  home.       Defendant  was  at  th;t  time 
about  twenty  years  and  three  months  old.       .i.  few  d  ys  later 
plaintiff  drew  a  note  for  the  amount,  aue  in  one  year,  .nd  took 
it  to  defendant,  end  the    latter  signed  it  and  delivered  it  hack. 
Plaintiff  took  the  note     to  a  village  b.nk    n.. arby  and  rought  to 
have  it  eashed  and  the  ba^nk  refused  because  the  maker  was  a 
minor,  c.nd  tlie  banker  told  the  plfiintiff  it  was  good  for  nothing. 
Plaintiff  th.n  v/ent   to  defenD.ant  and  asked  for    nether  note   and 
it  was  refused.       He  then  went   to     defendant's  home,    where 
defendant's  sister  lived  with  him,  and  took  out  the  note,  and 
the  corner   thereof  where    the  signature  was  having  been    already 
partly  torn  off,  he  tore  it   off'  entirely,  put  the  signature  in 
his  pocket,  and  gsVe  de^eadunt's  si:- ter  the  note  aid  tljen  took  home 
the  property  which  he  had  sold.      A  few  d.ys  liter  defendant's 
brother,  Jospph,  called  upon  plaintiff  in  the  morning   nd  they  had 
a  conversation  ^bout  the  inL;tter.     In  the  afternoon  defend  ait   and 
his  brother,  Joseph,    nd  the   hired  man  came  to  pLintiff 's  home 
and  with  the  assistance  of  pliiintiff  took  the  property  back  to 
defendant's  place  and  plaintiff  sent  his  hired  uen  to  help  thoa, 
and  the  body  of  the  tcv/n  note  was  sent  back  by  the  hired    m^m. 
A  few  days  later  plaintiff  again  v/ent  and  demanded  the   property 
of  defendant  and  his  demand  beirg  refused  he  brought  this  suit. 

I'he  main  disputed  iacts  are   as  foliov/s;-      Plaintiff 
testified  th  t  when  he  sold  the  property  to  defendant  the   l/atter 
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agreed  to  give  him  a  good  note    or  a  bankable  note;  that  wlen  he 
found  that  the    banker  v/ould  not  discount   the  note  he   took  because 
of  the  minority  of  the  defendant,  and  raid  that  it  was  good  for 
nothiiTg,  he  took  it  back  to  defendant   and    dejuanded  of  him  a  note 
signed  by  sojne   one   else,  and  that  beii^g   refused,  he   delivered 
the  body  of  the-  note  to  defendant's  sister     nd  took  tie   pro^oerty 
home  because  he  had  not  received  such  a   note  as  h-^d  bten  promised 
him;   tb  t  when  Jogeph  caLie  to  him  in  the  niorning;  of  a  ktcr  day 
Joseph  told  him  that   tiiey  would  give  him  a  good  note  and  th   t  he 
should  be  paid,  and  th;;t  he  thoi  assisted  in  returning     the 
property  to  defendant;     thtit  he  waited  two  or  tliree  days  for   such 
a  note  to  be  brought  to  himtnd,  not  receiving   it,  he    demanded 
the  return  of  the   property  by  defendant,  and  thtt  h^ng  denied, 
he  brought  this  suit.       The  two  [»rts  of  the  torn  note  were 
tendered  to  defendant   during   lie  trial,      Defendant  introduced 
proof  that  he  had  never  promised  to  give  plaintiff  a  good  note 
or  £.  bankable  note.       Joseph  testified  tk^t  at  the  interview  with 
plaintiff  on  the  momirg   preceding  the  afternoon  when  plaintiff 
again  delivered  the  property  to  defendant,  he  dio  not  promise 
that  plaintiff  should  have  t.  good  note  or  a   bank?.ble  note,  or 
that  he  should  be  paid,   though  he  admits  thi  t   tiey  liad  a  conversa- 
tion about  a   note  and  that  he   promised  plaint  iff  th-t  he  should 
have  a  new  note.       Joseph  ^nt  to  see  plaintiff  that   forenoon 
after  a  conversction    with  defeniant  ^^nd  evidently  pursuant 
there  to. 

Defendant  ai^es  that   the  note  wa     good  because   it  would 
not  mature  till  defendant  wis  of  age  and  he    uould  not  then  set 
up  his  minority  when  it  waS  given  to  defeat  it  without  returniig- 
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the  property  for  which  it  was  given.         It  is  evident    fti.t   the 

property  would  change  during   feat  .•'ear     nd  might  deteriorate 

and  if  plaintiff  w-s  promised  >;  good  note  the  parties  dia     not 

mean  to  subject  plaintiff  to  the  risks  of  such  litigation 

as  mi^t  easily  arise   in  such  case.  If  pltintiff^e  evidence 

is   true  it  was  intended  tlt.t  he  should  bive  a  note  which  he   .X)uld 

imucdiately  discount  at  a  bank,  and  this  was  not  such  a  note. 

Bach  side   insists     tk  t  it  hi.s  the  greater  weight  of  the  evidence. 

We  have  carefully  examined  the  evidence  in  the  record  and    are 

convinced  by  k  it     nd  by    the  reasonable  probabilities  of    the 

situation  in  which  the   parties  were,  t?iat  the   plaintiff   was 

legally  entitled  to  recover  his  property,  and  that  the  jury 

were  warranted  in  so  findii^,  and  that  the  verdict  does  substantial 

justice. 

The  (Durt  at  the  instance   of  plaintiff  gave  an  instruction, 
that  if  thejr  believed  certain  facts  from  the   preponderance  of 
the  evidence,  then  plaintiff  had  a   right  to  iiL-intain  replevin 
for  the  goods.       It  omitted  to  refer   to   the  claim  of  the  defendant 
tlBt  plaintiff  waived  the  right    to  ^ecurity.       Defendant   argues 
that  as  this  instruction  practically  directed  a  "verdict     for 
plaintiff,  the  giving  of  it  was  reversible  error.       In  answer, 
plaintiff  relies  upon  cases  holding  that  a   party  is  entitled 
to  have   instructions    based  upon  his  own  theory  of  the      case, 
without  stating  the  theory  of  the   opposite  siae.       The  better  rule 
seems   to  be  that  that   principle  is  not  applicable  to  an     in- 
struction ,which  directs  a  verdict.       it  is,  however,  sometimes 
held  that   f?ach  an  instruction,   thou^  incorrect,  does  not  con- 
stitute reversible  error.     The  principles  respectiwly     relied 
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upon  by  plaintiff  nd  defendant   on  this  subject  are  stated  and 
discussed  in  the  following  recent  cases  and  in  many  other  cases 
tliere   cited.     Mooney  v.Gity  of  Chicago,  239  111.  414;  St.L.&  111. 
Belt  Ry.Go.,  v.Ounswelle  ,  236  111.  214;  Eatner  v  Chicago  City  Ry. 
Co.,  233  111.   169;   Chicago  GityRy.Co.,  v.Shreeve  ,  226  111.530; 
Terra  Cotta  uumber  Co.,  T.Hanley,  214  111.  243.       The     court 
^ve  an  instruction  requested  by  defendant  cover  iqg  its  defense 
of  Timiver.        If  these   two  instructuons  hd  been  embodied  in  one, 
it  would  be  clear  ttet  the    jury  could  not  have  ucen  misled     by 
plaintiff  *f^  instruction.     If  the    instructions  were  read  to  the 
jury  in  the  order  in  which  they  appear  in  this  record,    there  was 
but  one  short   instructon  between  those   two  instructions.       In 
view  of  the   justice  of  the   verdict  we  coiclude  that  the     jury 
were  not  misled  to  the  prejudice  of  defendant.       Befendaut  complains 
of  the  refusal  of  other  instructons  asked  by  him.       One  of  them 
is  based  on  his  defense  of  waiver  and  omits  reference  to  soue   of  the 
evidence  bearing  on  that   subject.       One   of  them  speajks  of  a  special 
property  in  the  chattels  replevied  without    telling  the  i^farj    what 
constitutes  special  property.       One   of  them  ?ould     have  told  the 
jury  tlixt  if  "the  probabilities  for  and  aginst  the   proof  of    the 
plaintiff's  claim  ..re  equally  balanced,"     they  should  find    t)r 
defendant.      iinother  was  framed  to  tell  the   jury  thit  unless  their 
■verdict  accorded  with  the   law  given  by  the  oourt,   the   jury  were 
guilty  of  wilful  perjury.       We  approve  of  the  refusal  of  these 
instructions.     After  the   jury  retirned  th.    jury  asked  the  uourt 
if  in  case  they  found   for  plaintiff   they  could  give  defendant    a 
reasonable   amount  of  damages  for    he    cure  of  the    live  stock  while 
in  the  defendant's  possession.       The  court  gave    theux  a  written 
instruction  telliig  theui  in  effect  that  thqr  could  not   do  so,  if 
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a9di  tvit  f'siidi    w-ag  l"ixr<»  »dT      .npieBBBBoq  a*:f  fiojuelao  ads^  iii 

'ri   ,0^^  0     ^on  biuoo  pitt  iadi  Goalie  ai  m^di  ^illQi  aoriviniBai 


thej  found  for  plaintiff.       It  is  contended  this  waserroneous . 
There  uras  no  pleading  which  raised  any  such  issue.       There  m^s  no 
proof    upon  which  such  an  allowance  of  images  could  be  made, 
and  the  jnty  could  not  be   permitted  to  guess  upon  that  subject. 
Defendant  liad  the  milk  from  two  cows,  part  of  tbe    property  in 
question,  and  thers  was  no  evidence  that   that  was  worth     to  de- 
fend, jtit.       The  instruction  was  correct  under  the  circumstances 
of  this  case. 

We  find  no  reversible   error  in  the  record,  and  the   judgiient 
is  therefore  affirmed. 
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•  exxoenOTiesBw  exilJ  bs'jn  jJaoo  ai   '         .  fiiSiii^ivi  loi  bnjiol  ^d^ 

on  Bjff  91  9dT       .sjjRBi  xfoi/e  icnB  beeini  doirfw  anibrriig  on  a^ir  wodT 

,:iOSfli  ©d  Muc-  sB  16  SQffBwoIJa  us  doue  doirfw  aoqff    Iookj 

.;fya(,cfjj8  tadj  nofiU  -J  f)9;t^iim9q  ad' ion  Muoo^clut  ed^  biiB 

nl  -^^i  ';'*  lo  ;|-xaj  ,8woo  owt  moil  iliui  jffBfcueled 

-eb  oi     uj-i-y    t;j3w  Jarl;^   Jbi#  eonsBivs  on'siB^r'tlSxi)   k.  ;.■.  ,no£:^890p 

eaorc-^JBiiuroii..  9di  isbass  ioarnoo  8j3w  noiioinJexil  edT  'o^ 


hiaiQbrrj,    3i{;t  in.i  ,inot;3rx  9d;t  ni  ions   aldisiavai  oct  ^il  9fi' 
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STATE    OF    ILLINOIS,        I  .^^^  ^.  ,,„.>,  • 

SECOND  DISTEICT.  |  -^'   Christophke  C.     Dufft,   Clerk   of   the   Appellate  Court,  in 

and   for  said  Second  District  of  the  State  of  Illinois,  and    keeper  of  the  Records  and   Seal   thereof,    DO 

HEREBY   CERTIFY   that  the  foregoing  is  a  true   copy  of   the  opinion  of   the  said  Appellate  Court  in 

the  above  entitled  cause,  of  record  in  my  office. 

In   Testtmont     Whereof,   I    hereunto   set    my  hand  and   affix    the 

seal    of   the   said   Appellate  Court,  at   Ottawa,    this 

day  of in   the   year  of   our   Lord   one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 

(7721-500-5-18) 


bod  4 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  nine- 
teen, within^and  for  the  Second  District  of  the  State  of 


Illinois 


214I.A.  B'?^ 


Present--The  Hon!-^  JOHN  M.  NIEHAUS ,  Pres  iding  Just  ice. 
HonAcUANE  J.  CARNES,  Justice. 
Hon .^-^^ORRANCE  DIBELj!,  Justice. 
CHRISTOPHER  C.  DUfI'Y ,  Clerk. 
CURT  S.\AYERS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

"  ""  "  the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit : 


Gen.  No.  6684 

Val  Weber  Co.,  appellant. 

^B  Appeal  from  Co.  Ct.  Peorta. 

A.  Slooum,     appellee 

Dibell,  J. 

The  Yal  Weber  Com -any  dee-la  in  potatoes  at  Princeville, 
Peoria  County,  IJlinois^and  George  Weber,  its  aeoretary  and 
treauurer,  transacted  in  its  b<=5half  tV.e  business  hers  involved. 
A  Sloour.  deals  in  potatoes  at  Pequot  Minnesota.  A  memorandum  between 
aaid  parties  vraa  signed  "A.  Sloc\a»  per  B.  W,  Heath,  agent."  and  by 
the  Weber  Company  by  George"  Weber  aa  its  Beoretary.  By  i'-s  language 
Slooxun  8oli  to  the   TTeber  Company  tvro  oarloada  of  potatoes  at  a 
certain  prioe  named  and  of   certain  grades,  to  be  shipped  at  onoe 
from  Pequot  to  ^rinoeville.  With  aaid  -neincrandum  the  '^eber  Company 
made  a  check  for  $100  and  the  Kemorandum  provided  how  the  balance 
should  be  paid.   The  potatoes  were  not  delivered.  T'::e  prioe  of  po- 
tatoes rose  and  the  Weber  Company  claimed  to  have  been  damaged  by 
the  non-fulfillwent  o^  the  contract.  The  '"3ber  Company  brought 
this  suit  in  attachment  before  a  ^cstice  of  iiw  jsassa  P^c^ria  County 
and  served  a  garniahoe  and  obtained  judgment  befors  the  justice. 
Slocurc  appealed  to  the  courty  court.  The  county  court  quashed  the 
attachment.  A  jury  was  waived  and  the  merits  were  tried  before    ^ 

the  court  and  ther:  was  a  finding  and  a  judg^nent  for  defendant 
from  T.hich  plaintiff  appeals. 

No  propositions  of  law  were  offered  by  either  party.  The  rul  - 
ings  of  the  court  upon  objections  to  testimony  were  almost  uni- 
versally favorable  to  plaintiff.   It  cannot  complain  of  -^hoss. 
Heath  was  the  oon-in-law  of  Sloctun  i.nd  lived  in  Princeville  a,nd  the 
court  admitted  over  plaintiff's  objentiona  a  letter,  by  Slociaa  to 
Heath,  dated  October  11,  1917.  This  letter  was  competent  for  two 


*JcMLl9qqA  ,.oO  locfaW  lJi7 
.*iioe*i   .*0   .oO  moal  X,aeqqA  etf 

••XI»qq«  «muooX8   .A 

.1,    ^li&dta 
jomveo-iiTT  tJB  8eo#-  toq  nl  •Iv-.kj.   vh*.  mi^O   locfeW  laV  ©rfT 

n6'?>wt?cf  au/Jt/T£iom?>m  A   .«*08enniM  *Oi/pe*?  *jb  a9oi"J3*oq  nl  Bljaeb  mvooXB  A 
yf  f. -■.:     ".*n*8J3   ,rftJBeH   /"     "  Tcq  mtrooX8    .A"  tengie   tar  Btliiaq  Jbijs* 

i5  *£  teoJjstoq  *o  •JbjBoXtJso  owJ^  ^naqraoO  led""  r-'^    '^    '  '--        coi8 

eono  *£  toqqlrle     scf  ot   ^aetfi^g  nljeitieo   -o  ti.^  ttai^r:  o&xiq  i   .   :fi»o 

\fT«q3ioO  ted's^  drf*  mut njiiometri  bl^B  dtll^      .ellivaonii''  o^   toupo^  taoil. 

eon£X.'jc'  jf'*   wolf  fcetlvoiq  tauta£toiDesi  srfi  fcnjs  00X5   lo'i  Jfoano  js  ai«« 

--        -   ^otiq  srT   .teiov^Xafc   ton  stsw  8eo*j?:foq  erfT      .fci^q  ed  bSjJOd% 

Y  '      •■tx^l:  flssd  avjcrf     oi  tami^Io  \::ijBqaJoO  ^edsW  ecli^  tan  oaoT  eaotaJ 

^risuo'id  Yf^-q^oO   isdr"^  oxfT     .*o£T*floo  srfiJ   'o  tnenailllLul'-aoa  9d& 

X-*^  ;.        .  J^t':??  assB^  BJit  lo  eoltao^  x  Molad  iastrdojiiiA  at  tt.u%  Btdt 

.Boiteul  erft  sio^t^d  S'aa.'Bsli,^  Leri.^f^o  las  aerfain^tfij  £  iovaaa  txw 

8rft  fcadajt-up  tTjjoc  ^tnjjoo     e.-^T   .Jxuoc   x?awoo  eciif  o*  i:aX«eqq£  mrooXa 

^  Tolad  ielrt*  aia?'  aJliam  ar^     txu&  Jbavl^w  a4w  xiwfc  A   •rf'nsnirfoaJ^fji 

tnaJLnslai  arrsLu^  a  L.is     gnilcit*  £  a«w  2ttdi  JL:a«  ^xuoo  axft 

•  aX£a;)qii  lll^ni^Xq  doid.-r  xo7-l 
-  XuT   9  T   .iftiJBq  i3riti3   ^cT  taaallo  aiaw  yiAl  1o  anol^ieoqoiq  oH 

-im/  JeomXje  siaw  xno.tiXtae*  o:f  ano2i-oa(;do  noqu  tii/os  a/t  ![o  asnl 

«8aorft  lo  ai^lqffloo  ;fortn«o  ^I       .lli^nl^^q  oi  aXdusiovji^  X-^-^^^^s'^ 

Q  t   'ras  aXIlvaoaiil  nJt  JbavlX  baa  mjooS.3   to  TrfiX-n2-noa   arf^  a«w  xI^jboH 

ot  au/ooX8  Yd   ,X9*;*3X  £  sacltfaetdo  a'llltal^iq  aevo  LetHmbs,  ^luoo 

ow*   70^  Jnateqicoo  axw  t^^^-aX  alilT   .VXex    ,XX  ^sdotfoO  lat£t    ,n*j9aH 


reasons.  Aosoriing  to  defendant' fe  evidence  •'.his  was  the  only 
authority  to  sign  '.l^e  contract  or  to  agree  to  the  terms  t'Srsln 
stated.  Heath  testified  that  Weber  asked  him  if  he  aould  get  po- 
ta-toes  of  Siociiiii,  arid  at  TIeber's  request  and  expsriac  Heath  sent  a 
telegram  to  Slocum,  and  that  this  letter  was  in  ::inswer  thereto,  and 
that  befor,  the  name  waa  signed  he  showed  the  letter  to  Weber 
and  told  VTeber  that  he  had  no  authority  to  enter  into  thr.t  contract 
and  that  it  would  be  of  no  force  unless  ratified  by  Slocum,  and 
that  Weber  insisted  t'.at  he  sign  it  and  that  he  than  signed  It. 
Weber  testified  that  Heath  did  read  to  him  a  letter  from  Slocum  about 
potatoes,  and  that  hs  stood  where  he  could  aes  it,  and  that  this 
was  before  the  name  waa  signed;  but  he  testified  that  this  was  not 
the  latter  £0  read  to  him,   and  that  it 3  contents  were  different. 
As  plaintiff  was  suing  upon  a.  jontract  professing  to  be  signed  by 
Heath  as  ardent,  and  the  rx^ency  was  denied  by  an  affidavit  filed  by 
Slocum,  plaintiff  had  the  burden  of  proving  the  a  snoy,  and,  as 
proposed  purchaser  of  the  merchandise,  it  waa  hotind  at  its  peril 
to  ascertain  the  authority  of  the  acent  before  it  dealt  with  him 
as  suoh.  Davidson  v  Port or,  57  111.  300;  Baxter  v  Lamont,  60  111. 
337;  Reynolds  v  Tsrre". ,  06  111.  D7C;  Radisoh  v  Moore,  366  111.  106; 
Rogers  Grain  Co.  v  Tar.ton,  136  111.  App»  533. 

The  only  other  question  is  one  of  faot,  whether  the  court  was 
warranted  by  the  proof  in  finding  for  the  defendant.  As  between  the 
evidence  of  ^eber  and  Heath,  the  f!Ourt  evidently  believed  Heath. 
V?e  are  Uxiable  to  say  that  he  should  have  believed  TTeber  Instead. 
If  the  court  believed  the  evidence  offered  by  dft'*endant,  the 
written  memorandum  relied  upon  by  plaintiff  was  executed  without 
authority  by  Heath  and  was  never  signed  by  Slooum.   The  loiter 
from  Slooum  referred  to  above,  as  ghown  to  Weber  before  t'^e  name 
was  signed,  asked  what  price  Weber  would  pay  for  the  potatoes,  and 
conferred  no  authority.  The  parties  corresponded  aftsr-ards,  but 

{ 


-oq  ^eg  tXiMV  •!{  lit^'aZi  La«(a<  sAtfsW  t^Bd;}     ttill^eet  i(;fj^8H  .tt^fta 

A  ^floe  rf^JsoH  fttacqx*  bn&  ^aejjpa?  a'lader     ^£  bi\^   ^aujooJiZ    xo  a^od'^;! 

l>a£   ,o:^aiarft  rcawan^  xii  ex<«'   7e:^^aX  alxfcf  tf'«r:^  Jbn£    ,att/ocX3  o;f  ijusts*Xe^ 

lacfsW  oi     tre^^'^X  r>:  :f  Xaworfe   ed  botx^la  e.aw  am^sn  9i-t     io\z 

rf'OJSiJnoo  J-i.-f-t  o:tni  tetn-'  o:^  ^fd-i-xoxftwa  on  Jb*r.  Llot  i.u* 

.  •     ^                             '^    -  V  -.^ 

tos   ,ffli/ooXP  x^  botyt&^yt     aaoXou  aoto^  on  to  a<f  liXi/ot  *1  t*ri.*  has 

•  '    '  ?    I        ■       ■'  »' 

.*!  ien^; .                                               -   .Tgie   ©rf  *^  .hml   «acf©W     twul^ 

*jjorf£  BU/coI''   fffOi'*   •t9*--*fiX  o*  fcAerr  ,?'/,' 

e^rft   :'.  ?   Muoo   nri' 

airf-^   tvV   t?l' 

»*.'"?■•■  .  ■.-...■ 

\lj  '  ■■■    -I;  .^alsseloTc-  ^o^i^frroo  j'  nc^a  ^nii/a  saw  lllrf^n*    . 

"  2^1t*0'  trct/cf  V  ..4UooX6 

i.^-^'-  o  iae.arfoix;q  fcaaoqo^q 

\&ltodtmi  6('i  flijiJ-xeoa^  orf- 
...  .ittoauid     r  T-ttx^   ;0C.  .loJ-xoT  v  JxoatXvjsCT     .aoi/a  a^ 

;aOX    .1X1  »8S".6  tfoBifjsW  jOra    .XXI  88    ,Ia«aT  v  aXXonx©"   iTfiS 

.CC'     .  .CXI  ^tX    ,no*ajsT  v   .oO  aletti  anesoH 

ejsf-   '  .  t  nottBBup  rndfoxlttdii'^: 

•rf*  rre^trj  ;t  looitj  aWf  ^rf  i>atf^n^Tii3w 

.d^£e}t  JbaTolXarf  ^-f^-'^^t-tva  .*Tiro  ,il*j8aH  tna  fde^  lo  aonafcXra 

.Ljc3t"3ni  •S9d'if!  t^v^iXarf  tv-arf  IXuorie'  aif  t.?.-*   ^ab  ot  aXcfahu  tia  eW 

,  /(f  JbaiaTt^o  sortetiv  .  svelXocf  tii/oc  arf*  ^I 

tuod^t"  bft#i/oox©  a^v  ".^Ifnl^X^     \fd  aoqw  fcaiXat  mitajniomem  aetttVK 

T      .ao/o'oX?     t^  tafriir;  r«v©ii  a«w  frr*  tf*«eR  '^d  v*XtotfJx/« 

8T   a   ar':"    e^ol?cf  ■:fi''^  ©"t   nrro  ,avo(fa  oi     Jbaiiel?!  au/ooXB  ■ro'il 

,i>GO^jD^oq  a  ^aq  bLuoy     tetfs^^  ecJhr^  ^ierfSr  ijaifija   ,tansXe   ajsw 

tutf   (■bi-fiTtarf^lji  fcafcfloqr^Taec    »elti.  .^throd&ue  on  i>«TioTtflO0 


never  agreed,  Weber  inelatlng  on  hie  oontraot  but  oonaentlng  to  some 
mcil-^lcatlona,  ani  Siocuai  stating  hie  inaJiiiity  to  fill  ^:.ie   oontract 
but  hie  vfilllr.gr.«8a  to  Xo   something  elea.  Sloouan  desire  3  to  aell 
pot-toea  tc  ^eber,   t-r.d  lotdai  a  oar  and  billed  it  to  him,  bu-^ 
aeraral  hours  befora  i^  oould  reach  plaintiff,  be  received  a  letter 
from  pl£-intiff,  ie^Bariding;  more  potatoee  of  a  certain  kind  t ^an  he 
had  in  that  car,  and  before  ths  oar  reached  'Yeber,  Slocum  oountar- 
manded  the  biilinr  to  'ober  and  ordered  it  billed  to  another  nua- 
torner  iratead,  r.ni  m:.is  no  e'^fort  thereafter  to  ieliver  pc-f-atoee 
to  Weber.   T'^e  court  proi-'erly  hel  i  that  there  waa  no  subse  nert  rat- 
ifioi*tion  o"  the  uaauthorized  contract. 

Aa  t' e  oourt  properly  fourid  for  de'eriant,  it  in  irmnatf  1-5 /^j. 
whether  t".js  groundi  on  whioh  he  quashed   *•  -e  garni ;.hm8rit  were  valid 
or  otherwise. 

Affirmr>d. 


emo6   o^  gnitnsanoo   :futf  ^o^rtaoc  aid  flo  2^tt%lBat  ladoW   .Jb^aiSA  i«T»a 
to£i*noo  ^rf**  IXl'x  o:f  x^tildanl  »td  jnltjeft     ax/ooXS  tnis   , •no 2 J\.4Cl"^ it o« 

t«*t»X  *  fcSYlsfOST  trf   ,l^l-*iil5Xq  rfc^et  tXi;oo   *i   cio^sff  iiuorf  Xjcists* 

•;f  frr,'t  tnW  ffljB:+-r8e   -^  *o  ••o^jutoq  sfom  gnltr.'ifrsi     .l^i:^^i-3Xq  ■oi* 

-tetia/oo  a«rcoX^    ^tE-"  '    fc»/ro4i'»t  im>  sAf  eioli»d  ha&  ,1*0   ii^^.i  rl  bsd 

^••trr  irtrf"fona  O'  fl  Jb»t*tto  in*  terfat  0^  ^inlXXid  ©..:      t^Lasm 

■•o*«*cq  r'.virn    ot  »«:^l*«isift     #%6l:*^»  oa  et.Aa  X;..    .L*r :    ._    rec-.ot 

-*irt  tf^D^f^sdkrs    on  i-ev  ftarT*   }jrrf>  libit  ^X^^no^q  *'iJ 
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STATE    OF    ILLINOIS,        Uc 

SECOND  DISTRICT.  (      •         I,   CHRISTOPHER  C.     DuFFT,    Clerk   of   the   Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  anci  keeper  of  the  Records  and  Seal  thereof  DO 
HKREBY  CERTIFY  that  the  foregoing  is  a  true  copj-  of  the  opinion  of  the  said  Appellate  Court  in 
the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony    Whersof,  I   .ereunto   set    my   hand   and   affix    the 
seal    of   the  said   Appellate  Court,  at   Ottawa,    this— 

^^y  '^^ in   the   year  of   our  Lord   one 

thousand  nine  hundred  and 


C/erk  of  the  Appellate  Court. 


KESEHVEBO^f.. 


"^tperly  charged  out    «^.^  ^^^,  ,     espo-^^^, 
propeti)  .      signs  vn  .^^^  the  v 

Bortov^e^  y^^      accotdance 

iovtbe.^r  tbengVvtsoiotVve- 

-^"'^TftnesandP-setvetV^erg 
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